Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


i:,Goo>^Ic 


^ 


IJ|,.1IPM:,G00>^IC 


/(H 


caf:FL:ri;-riTs  of 


^l?u^yuu 


lJi,.lipM:,G00l^Ic 


i:,Goo>^Ic 


VOLUME  II 


PennsylYaDia.  Workmen's  Compsadon  Board 


FOR  THE  YEAR  1917 


WORKMEN'S  COMPENSATION  BUREAU 

OP  THB  DEPAKTMENT  OF  LABOR  AND  INDUSTRY 

Harriabnrg,  Pa. 


THB  WORKMEN'S  COMPENSATION  BOARD 

HAXST  A.  HAOKET,  0 


numB  mnx  bbdw.  Attmitr  o«o*nii 


tj 


HABBISBCBIQ,  PA.:  Cooolc 

J.  L.  L.  KUHN.  PRINTBB  TO  THB  GtiUHONWBALTB      '-^^"^'^  "- 
1918 


i.odo,Goo>^Ic 


CONTENTS. 


Workmen's  dmpenBatioD  Districts,   . 

Table  of  Cbbph 

Table   of   Abbreviations 

Dt!(MBions  of  the  Buard,    

CuscH   Ai)pcu]pi1   to  Courts 


icvGooi^Ic 


s:..od:;,GoO>^Ic 


WORKMEN'S  COMPENSATION  DISTRICTS. 


District  No.  1.  Philadelphia,  Bucks.  Chester,  Delaware  and  Mont- 
gomery Counties.  Kefereea:  George  C.  Elauder, 
Warren  C.  Qraham,  North  American  Building, 
Broad  and  Sansom  Streets,  Philadelphia. 

District  No.  2.  Berks,  Schuylliill,  Lehigh,  Carbon  and  Northampton 
Counties.  Beferee:  Thomas  C.  Seidel,  Ulmer  Build- 
ing, 207  North  Center  Street,  Pottsville. 

District  No.  3.  Lackawanna,  Luzerne,  Wajne,  Susquehanna,  Pike, 
Monroe  and  Wyoming  Counties.  Beferee:  George 
W.  Beemer,  Union  National  Bank  Building,  Lacka* 
wanna  and  Washington  Avenues,  Scranton. 

District  No.  4.  Lebanon,  Dauphin,  Lancaster,  York,  Adams,  Frank- 
lin, Cumtierland,  Juniata,  Perry  and  Fulton  Coun- 
ties. Referee:  Chester  W.  CummingB,  Woolworth 
Building,  Grant  and  Queen  Streets,  Lancaster. 

District  No.  5.  Montour,  Columbia,  Sullivan,  Bradford,  Potter, 
Tioga,  Northumberland,  Lycoming,  Union,  Snyder, 
Mifflin,  Clinton,  Centre  and  Cameron  Counties. 
Referee:  W.  W.  Champion,  First  National  Bank 
Building,  21  West  Third  Street,  Williamsport. 

District  No.  6.  Huntingdon,  Bedford,  Somerset,  Blair,  Cambria, 
Indiana,  Jefferson  and  Clearfield  Counties.  Referee: 
Jacob  Snyder,  Commerce  Building,  1434-36  Eleventh 
Avenue,  Aitoona. 

District  No.  7,  Erie,  Warren,  Mercer,  Crawford,  McEean,  Elk,  For- 
est, Clarion,  Venango  and  Armstrong  Counties. 
Referee:  G.  Scott  Smith,  Kane  Trust  &  Savii^  Co. 
Building,  87  Main  Street,  Kane. 

District  No.  8.  Allegheny,  Fayette,  Westmoreland,  Greene,  Butler, 
Lawrence,  Washington  and  Beaver  Counties. 
Referees:  L.  E.  Christley,  Harry  B.  Henderson, 
Hartje  Building,  Wood  Street  and  First  Avenue, 
Pittsbui^b. 
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DECISIONS  OF  THE  BOAR!). 


Storkribiiski  v.  Lehigli  Valley  foal  Co. 

laterpidation  uf  Section  XOif— Deduction  of  coH  of  supplies. 

The.  following  rfiiusp  in  Section  301),  "Nor  shall  it  (the  term  "wngps")  incliido- 
nmnunls  dcdiictcHi  bs-  tlio  cmplojer  andir  contract  for  hirinR  for  labor,  material, 
Kupiilies,  tools  or  otliiT  tliiDgB  fumielied  or  paid  for  by  tlip  tmi)Ioyer  anil  necessary 
for  tlie  performance  of  such  contract  by  the  employe"  is  interpreted  to  meau  tliat 
the  cost  of  such  supplies  shall  not  be  dedncted  from  the  gross  earnings  in  compnt- 
irii;  compensation,  unless  it  was  a  condition  in  tiie  contract  of  hiring  that  the  em- 
ployer should  furtiish  or  pay  for  such  labor,  etc.,  and  deduct  the  cost  thereof  from 
the  gross  eemingB. 

Burden  of  proof. 

The  burden  of  proving  such  a  contract  by  competent  evidence  is  on  the  defendant. 


Appellant  i^preseiited  by  D.  W.  Kaercherer,  Pottsville, 
Appellee  represented  by  Z.  F.  Rynkiewicz,  Shenandoah. 

OPINION  BY  COJLMIKHIONER  LEECH— -lanuary  5,  1917. 

There  are  two  questions  of  fact  raised  by  this  appeal,  the  first  of 
which  is:  Did  the  elaimant  suffer  an  injury  by  reason  of  an  accident 
occurring  in  the  course  of  his  employment?  The  Referee  decided 
this  question  in  favor  of  the  complainant,  and  in  this  he  was  fully 
warranted  under  the  evidence  and  the  opinion  of  the  Board  in  Smith 
«.  Pittsburgh  Coal  Co.,  2  Dept.  Reports  1119,  in  which  it  was  held 
that: 

"An  'injury  by  accident'  is  an  injury  resulting  from  a 
mishap  or  untoward  event  which  was  not  expected  or 
designed.  Although  the  injury  received  is  due  to  the 
performance  of  an  operation  which  is  in  the  ordinary 
coni'W  of  the  employe's  work,  it  is  an  'injury  by  acci- 
dent,' and  is  compensable." 

"Where  a  strain  causes  a  protrusion  of  the  bowels,  the 
injur;'  is  compensable,  even  though  the  protrusion  oc- 
curs at  a  point  weakened  by  congenital  malformation 
or  pre-existing  hernia." 

This  finding  of  the  Referee  is  not  seriously  contested  by  the  de- 
fendant company.  The  Referee  was  amply  justified  by  the  facts  and 
the  law  applicable  thereto  in  finding  that  the  claimant  suffered  a 
compensable  injury-  as  the  result  of  an  accident  occurring  in  the 
course  of  hi-s  emplo^inent,  and  in  this  we  sustain  him.  vit^OQlC 


35 

Tbe  eecond  question  gives  us  more  concern:  Stiould  the  amounts 
deducted  by  tlie  employer  from  the  gross  earnings  of  the  employe  for 
supplies,  etc.,  furnished  by  the  employer  and  necessarily  used  hy  the 
employe  in  the  performance  of  his  contract  be  included  or  excluded 
in  computing  the  "average  weekly  wages"? 

This  question  was  considered  by  the  Board  with  some  degree  of 


Michael  «.  Pardee,  2  Dept.  Reports  1395. 
Reitmyer  v.  Coxe  Bros.,  2  Dept.  Reports  1791. 

In  the  last  case  cited  the  Board  interpreted  the  following  clause  in 
Section  309  of  the  Act,  to  wit: 

"Nor  shall  it  {the  term  'wages')  include  amounts  de- 
ducted by  the  employer,  under  contract  of  hiring  for 
labor,  material,  supplies,  tools  or  other  things  furnished 
or  paid  for  by  the  employed  and  necessary  for  the  per- 
formance of  such  contract  by  the  employe." 

to  mean  that  the  cost  of  such  supplies  shall  not  be  deducted  from  the 
gross  earnings  of  an  injured  or  deceased  employe  in  computing  com- 
pen.sation,  unless  it  was  a  condition  in  the  contract  of  hiring  that  the 
employer  should  furnish  or  pay  for  the  labor,  materials,  supplies, 
tools  or  other  things  necessary  for  the  performance  of  the  employe's 
contract  and  deduct  the  cost  thereof  from  bis  gross  earnings.  The 
burden  of  proving  such  a  contract  by  competent  evidence  is  on  the 
defendant.  There  is  a  very  important  distinction  between  the  two 
cases  above  cited  and  the  one  under  consideration.  In  those  the  em- 
ploye was  dead  and  a  higher  degree  of  proof  was  required  because 
one  of  the  parties  to  the  contract  of  hiring  was  dead.  In  the  present 
case  the  employe  was  only  injured,  and  was  able  to  be  present  at  the 
hearing  and  testified  before  the  Referee.  In  Michael  v.  Pardee,  supra, 
we  said : 

"It  must  be  conceded  that  if  there  were  such  'a  con- 
tract of  hiring,'  eitlier  express  or  implied,  between  the 
employer  and  employe,  under  which  the  employer  is 
re<iuire<l  to  furnish  or  pay  for  supplies,  etc.,  necessarily 
used  by  the  employe  in  the  performance  of  his  contract, 
and  deduct  the  cost  thereof  from  the  gross  earnings  of 
the  employe,  then  it  is  clear  that  the  cost  of  such  sup- 
plies, etc.,  should  be  excluded  in  computing  his  'average 
weekly  wages.' " 

and  further  called  attention  to  the  rules  adopted  by  the  Board  for 
ascertaining  weekly  wages,  one  of  which  has  since  been  materially 
changed,  so  as  to  read  as  follows: 

"Do  not  deduct  from  the  amount  agreed  upon  in  t^^ot-inlc 
contract — (al  The  value  of  materials,  supplies,  tools  and" ^  ^  cv 


other  things  necessary  for  the  perfonuauce  of  the  eiu- 
[tloye's  contract  with  liis  employer,  furnisbed  or  paid  for 
by  the  employer,  unless  the  contract  shall  specifically 
provide  that  the  employer  shall  furnish  thetn,  and  that 
the  employer  shall  de<luct  the  value  thereof  from  the 
employe's  gross  earnings." 

eliminating  from  the  former  rule  the  words  "and  that  the  employe 
must  procure  them  fn>m  the  employer  and  from  no  one  else." 

The  whole  question  becomes  simply  one  of  contract,  either  express 
or  implied,  between  the  claimant  and  defendant  company.  No  express 
contract  of  hiring  has  been  proven  but  we  are  fully  satisfied  that  the 
tentimony  offered,  to  prove  an  implied  contract  was  competent  and 
sufficient  to  establish  the  existence  of  such  a  contract  as  the  Act  con- 
templates. 

This  testimony  was  uncontradicted.  Although  the  claimant  was 
present  and  heard  the  statements  of  the  witnesses  he  did  not  under- 
take to  dispute  their  testimony.  We  are  of  the  opinion  that  the  cost 
of  supplies  in  the  present  cane  should  be  excluded  in  computing  weekly- 
wages,  and  that  the  average  weekly  wages  of  the  claimant  are  {12.32 
instead  of  ?13.i>2  and  direct  that  the  award  of  the  Referee  be  modified 
accordingly  and  as  so  modified,  his  award  is  affirmed  and  the  appeal 
dismissed. 


Vesi)a7.iana  r.  State  Workmen's  Instirance  Fund. 
(3  Depf.  Reports  182.) 

Use  of  member — Lona  of, 

Tlip  duimuiit  BiiBtfiljicd  Injuries  to  his  left  bund  its  followa;  Firxt  finger  ampu- 
tatpil  bctwpfn  first  and  socnnd  jnints,  back  nf  first  joint ;  Honmd  fingpr  bftwopu  the 
HTi'OQd  aud  third  jointH,  onp-hnl(  rcmaiiiinK ;  third  finger,  bptween  somnd  and  third 
joints,  slightly  shortrr  than  tJie  second :  little  finger  uonrty  normal :  tliumb  unin- 
jured. Upon  teeovery  he  wag  unable,  owing  to  his  injury,  to  operate  the  niachine 
npon  whieb  be  was  working  when  the  aeeident  happened.  Field,  that  be  had  sus- 
tained the  permanent  losti  of  the  dso  of  his  band  and  wdr  entitled  to  compensation 
Hceonlingly. 

Wtigei  rccfii-cd  aabsi'qiivnt  lo  injury— Effect  of. 

An  employe,  who  bad  sustained  an  injury  to  his  left  band,  could  not,  upon  re- 
eovery,  operate  the  macbinc  which  he  was  operating  when  the  accident  occurred,  but 
could  operate  another  and  different  machine  whicb  did  not  reijoire  the  nse  of  both 
banils.  For  operntint;  tbe  second  machine  he  received  wages  equal  to  those  he 
reeeived  before  the  injury.  Held,  that  the  capacity  to  earn  wage^  iH,npt,tMe -test 
iif  disability  in  auch  cbhcs.  i^ 


Appellant  represented  by  Gregg  &  rottw,  Oi-eenaburg. 
Appellee  represented  by  f^uniiiel  I.  Kpyker,  Huntingdon. 

OPINION  BY  COMMISSIONER  SCOTT— January  22,  1917. 

The  appellant  contends  that  the  Referee  did  not  go  far  enough  in 
his  Andinga  of  fact,  in  that  he  failed  to  find  the  disability  resulting 
from  the  injury  sustained  by  the  claimant  was  permanent  loss  of  the 
nse  of  his  left  band,  and  that  the  award  made  is  inadequate. 

From  a  careful  review  of  the  entire  record  it  must  be  conceded  this 
"■is  a  clo»;  case  on  the  facts;  nevertheless  we  decide  that  the  evidence 
in  the  record  brings  it  within  the  principle  announced  in  the  inter- 
pretation of  ^06-(c)  in  Musseth  v.  Hubbard,  2  Dept.  Reports,  page 
1281. 

The  permanent  character  of  the  injury  to  the  claimant's  hand  is 
clearly  established  by  the  testimony  of  I>r.  C.  C,  Porter,  which  in  this 
respect  is  as  follows: 

"First  finger  amputateil  between  first  and  second 
joints,  bacli  of  first  joint.  Second  finger  is  amputated  be- 
tween the  second  and  third  joints,  one-half  remains. 
Third  finger  between  second  and  third  joints,  and  a  little 
shorter  than  the  second.  Little  finger  nearly  normal. 
Thumb  is  not  injured  at  all." 

From  this  testimony  it  appears  that  the  thumb  is  the  only  member 
of  the  hand  not,  in  a  greater  or  less  degree,  disai>led. 

The  claimant  had  worked  on  a  certain  kind  of  machine  before  his 
injury.  After  his  return  to  work  at  the  end  of  five  weeks  from  the 
time  of  the  injury',  it  is  testified  by  all  the  witnesses  he  could  not 
operate  the  machine  he  formerly  worked  on  because  its  operation 
required  the  use  of  both  hands. 

At  the  time  of  the  hearing  before  the  Referee  the  claimant  was  at 
work  in  the  place  of  another  employe  on  a  different  type  of  machine, 
possible  to  be  operated  by  the  use  of  one  hand  alone,  and  was  re- 
ceiving wages  equal  to  the  wages  he  had  received  before  his  injury; 
but  the  testimony  as  we  read  it,  justifies  the  conclusion  that  the 
wages  were  earned  exclusively  by  the  use  of  the  claimant's  right  hand, 
that  no  act  calling  for  the  use  of  the  injured  left  hand  contributed  in 
any  way  to  the  claimant's  wage-producing  power;  under  these  cir- 
oinnstances  the  amount  of  wages  received  can  have  no  bearing  on  the 
extent  of  the  disability  in  the  left  hand ;  and  further,  in  view  of  the 
exclusive  provisions  made  in  Section  30C-(c),  for  all  disability  re- 
sulting from  permanent  injuries,  the  capacity  to  earn  wages  is  not  the 
test  of  di.sability  in  such  cases. 

The  vital  question  is,  has  the  injury  sustained  made  the  hand  for 
practical  purposes  useless?    It  does  not  appear  that  s^nce  the^^i^^n[(^ 


the  cluiiuant  has  l>ceii  able  to  make  any  use  of  his  left  band  as  an  em- 
ploye, and  so  far  as  the  operation  of  the  two  machines  is  concerned, 
it  is  evident  from  the  testimony  he  could  not  operate  either  of  them 
by  any  use  of  his  left  hand  at  the  time  of  the  hearing  before  the 
Referee.  There  may  be  some  grasping  power  in  the  palm  of  the  hand, 
but  the  testimony  indicates  that  it  is  slight. 

William  Johnston,  foreman  for  the  defendant,  states  there  might 
be  jobs  aroimd  the  plant  claimant  could  perform  using  both  hands, 
but  he  did  not  specify  them  nor  make  any  offer  of  such  work  to  the 
claimant,  and  directly  states  that  if  he  were  hiring  men  in  the  open 
market  he  would  not  now  hire  the  claimant  owing  to  the  condition  of 
his  hand. 

lu  view  of  the  permanent  and  serious  nature  of  the  injury  suffered 
and  of  the  work  experience  of  the  claimant  since  the  injury,  we  feel 
obliged  to  so  far  reverse  and  modify  the  findings  and  award  of  the 
Referee  as  to  bold  that  the  employe  has  lost  the  use  of  his  left  hand, 
and  under  Section  ;iOO-(c)  the  hand  itself. 

We  therefore  modify  the  award  of  the  Referee  to  read  as  follows: 

And  now,  January  22,  1!H7,  the  State  Workmen's  Insurance  Fund, 
defendant,  is  directed  to  pay  to  the  claimant,  Alfredo  Vespaziana, 
fifty  per  cent  (r>0%)  of  |16.50  or  ^8.25  per  week  for  a  period  of  175 
weeks  beginning  March  15,  1916,  and  costs  of  witnesses  as  taxed,  $8. 


Vespaziana  v.  State  Workman's  Insurance  Fund. 
(3  Dept.  Reports  1209.) 

Praelici'-^ilodilicali'in  or  icrminaiion  oj  agreement  or  award. 

WIlun  thpre  is  notbinc  in  Uie  prtition  tu  modify  a  compensatioo  award  nunc  pro 
tunc,  wliipli  would  chatiBP  tlic  view  of  the  Board  as  to  the  incapacity  of  the  claimant, 
aueh  potitiou  will  he  dismissed. 


Appellant  representwl  by  Hamuel  T.  Spyker,  Huntingdon. 
Appellee  represented  by  Curtis  E,  Gregg,  Greensburg. 

OPINION  BY  COMMISSIONER  SCOTT— AprU  16,  1917. 

This  case  was  before  the  Board  on  an  appeal  from  the  decision  of 
Thomas  J.  Dunn,  Referee,  District  No.  8,  and  on  January  22,  1917, 
the  award  was  modified  declaring  the  disability  to  be  the  permanent 
Icis  of  the  claimant's  left  hand.  No  appeal  from  this  decision  of  the 
Board  was  taken  within  the  time  limited  by  the  Act.  The  present 
petition  is  an  application  to  reconsider  the  case.  CiOOqIc 
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The  Board  doubtless  has  power,  under  certain  circunistaiices,  to 
grant  a  re-hearing  upon  grounds  of  after- discovered  evidence,  as  here 
alleged ;  but  it  is  a  question  whether  it  can  exercise  this  power  at  this 
late  date  after  its  decision.  A  case  raising  this  question  is  now  be- 
fore the  courts  of  Luzerne  Ck)unty,  not  yet  disposed  of ;  but,  granting 
the  Board  has  such  power  of  review  at  this  time,  it,  nevertheless,  is 
of  opinion  thiit  the  jihotographs  attached  to  the  application  do  not 
change  the  situation.  The  description  of  the  disability  in  the  testi- 
mony taken  by  the  Referee,  and  part  of  the  record  on  the  appeal,  cor- 
responds to  the  disability  shown  by  the  photograph  sought  to  be 
brought  to  the  attention  of  the  Board. 

As  there  is  nothing  additional  alleged  in  the  application  which 
changes  our  view  of  the  incapacity  suffered  by  the  claimant  as  a  re- 
sult of  the  injury  to  his  left  hand,  the  present  application  for  a  review 
or  hearing  by  the  Board  in  the  nature  of  a  hearing  de  novo  is  dis- 
missed. 


Marosky  v.  Pennsylvania  Stove  Co. 
(3  Dept.  Reports  196.) 

I'll mpengation— Computation  of  amount  due. 

The  clnimant  suffered  the  smputatio;i  of  hU  indfin  finger  aa  the  result  of  an  acci- 
dent. His  Ireapncity  hegan  on  the  day  of  the  aoi^ldent,  January  28,  1016.  aaA 
tnded  on  April  10.  lOlfi,  when  he  reliirnoil  to  work  at  the  sflme  wages  he  bad  re- 
ceived before  the  accident.  Compensation  was  awarded  from  February  11,  1918,  to 
April  10,  1916,  at  50CJ,  fif  the  claimant's  average  weekly  wages. 

Jfembcr,  low  of. 
"There  can  be  no  compensation  for  the  loss  of  n  finger,  for  the  Pennsylvania  Work- 
men's CompenKalion  Ai-t  of  1915  awards  notliing  for  dismemberment  and  proceeds 
cntin'ly  u|>on  tlic  basis  of  lost  compensation." 


Claimant  not  represented. 

Defendant  represented  by  Thomas  A.  Sullivan,  New  York. 

OPIXtOy  BY  MACKEY— Chairman— January  22,  1917. 

This  is  a  petition  to  the  Board  for  the  determination  of  compensa- 
tion for  disability  nnder  facts  agreed  upon  by  the  parties. 

Under  the  agreement  the  accident  to  the  claimant  happened  at 
Lnquin,  Bradford  County,  Pa.,  on  January  28,  1016,  and  consisted  of 
an  injury  to  his  index  finger,  during  the  course  of  his  employment 
for  the  defendant.  The  result  was  the  amputation  of  the  said  finger 
at  the  proximal  joint,  at  a  hospitril.  .  CjOOqIc 
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It  in  aaBunied  that  full  ami  adequate  medical  treatment  was  af- 
forded tLe  clainiant  by  the  defendant.  The  agreement  sets  out  that 
the  duration  of  ineapaeitj  waa  from  the  day  of  the  aoeident  up  to 
April  10,  1916,  that  upon  that  date  the  claimant  returned  to  the  em- 
ployment of  the  defendant  at  the  same  rate  of  wages  that  he  was  be- 
ing paid  at  the  time  of  the  accident  and  that  subsequent  to  that  time 
these  wages  have  been  twice  increased,  so  at  the  time  of  the  execution 
of  the  agreement  he  was  being  paid  $14.40  per  week  as  against  |10.50 
per  week  at  the  time  of  the  accident. 

We  Itnd,  therefore,  the  period  of  compensation  to  the  claimant  be- 
gan on  the  fifteenth  day  after  the  accident,  viz:  February  11,  1&16,  at 
r(0%  of  his  wages  or  *.'>.25  per  weeli,  until  April  10.  1916,  a  period  of 
eight  weeks  and  two  days,  or  8g  weeks  or  $43.75. 

There  can  he  no  compensation  for  the  loss  of  the  finger,  for  the 
Pennsylvania  ( 'omi»en»ati«n  Act  of  1015  awards  nothing  for  dismem- 
l)erment  and  pi-oceeds  entirely  upon  the  basis  of  lost  compensation. 

We  therefore  make  the  following 

AWARD. 

The  defendant,  The  Pennsylvania  Stove  Company,  is  oi-dered  to  pay 
to  the  claimant,  Wiissie  Macosky,  the  sum  of  943.75  compensation  be- 
cau«e  of  the  injuries  above  designateil. 


llikuiasko  r.  CarneKH'  Steel  Co. 
(3  Dept.  EeportB  102.) 

DfpeHile.iirii~Wife  IWing  apart  from  hunbnnd  at  the  time  of  his  death. 

A  wifp  had  livpd  in  Tamnui  for  about  a  yi-at  and  a  half  wliile  her  hnsband  during 
tlifi  sami-  rxriixl  livetl  in  CliicoKo.  In  Ootobrr.  1915,  she.  too,  came  to  Chicago.  Dur- 
ing thn  following  month  he  dcHerte<l  ber  bivauBe  she  waa  an  epileptic.  While  in 
Toocima  she  r(»c<>ivi>d  fnun  him  about  $3  per  week.  In  January.  1916,  be  split  her 
tS  for  a  p«riiMl  of  IUtm:  weeks.  She  never  renuunceil  her  di' pendency.  Since  the 
dt'pertiuD  she  had  been  supported  by  charity.  The  husband  waa  accidentally  killed 
in  PcnnRylvania  in  1916.  Held,  that  inasmuch  na  dependency  is  a  qucation  of  fact 
in  curb  particular  cane,  tile  widow  in  this  case  was  actually  dependent  upon  her 
liusbund  for  Ruri]>ort  at  the  time  of  his  death  and  is  entitled  to  an  award: 


Claimant  not  represented. 

Defendant  reprenented  by  James  W,  Hamilton,  Pittsburgh. 

OPINION  BY  MACKEY— Chairman— January  22,  1917. 

The  above  case  comes  before  the  Board  for  the  determination  of  the 
status  of  the  parties  hereto  because  of  the  death  of  fthe_^c1aiu9nt's 
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hu^Bbaod  under  such  circumstaoces  that  there  is  a  liability  on  the 
part  of  defendaDt  if  the  claimant  was  either  wholly  or  partially  de- 
pendent upon  the  deceased  at  the  time  of  the  injury  which  caused  the 
death. 

The  following  is  the  exact  language  of  the  agreement  which  cumes 
before  us  for  interpretation: 

"Stephen  Mikulasko  deserted  his  wife  in  November. 
1915.  at  Chicago.  Fur  a  year  and  a  half  prior  to  the  time 
his  wife  had  been  living  in  Taconia  and  Mikulasko  in 
t'hicago.  She  returne<t  to  Chicago  in  October,  1915, 
when  her  husband  deserted  her  because  she  was  an  epi- 
leptic. The  last  sum  of  money  received  by  her  was  in 
January,  WHi,  at  which  time  she  received  f3  for  a  period 
of  three  weeks.  While  in  Tacoma  she  reo^ived  on  the 
average  of  ^  per  week  from  her  husband.  Since  the 
desertion  she  has  been  siipporte<l  by  the  United  Charities 
uf  Chicago,  as  she  has  been  unable  to  work  regnlarly  ow- 
ing to  her  disease." 

To  constrne  our  Act  of  Assembly  we  mnst  follow  the  well  known 
rules  of  interpretation  as  well  as  the  precedent  of  Courts  of  compe- 
tent jurisdiction.  Sentiment  can  play  no  part  in  such  mental  pro- 
cesses. There  must  be  no  confusion  between  the  marital  rights  of 
husband  and  wife  under  either  common  or  statutory  law  and  the 
obligations  and  benefits  created  by  our  Legislature  under  the  Compen- 
sation Law. 

Section  307  of  the  Act  of  1915  clearly  states: 

"So  compensation  shall  lie  payable  under  this  section  to 
a  widow  unless  she  was  living  with  her  deceased  hus- 
band at  the  time  of  his  death  or  was  then  actually  de- 
pendent upon  him  for  support." 

It  is  concedeil  in  this  case  that  the  widow  was  not  liviug  with  her 
husband  at  the  time  of  his  death,  therefore,  it  only  remains  for  us  to 
interpret  the  words  "actually  dependent  upon  him  for  support"  and 
to  determine  whether  or  not  under  the  facts  of  this  case  there  was  a 
dependency  as  contemplated  by  our  Act. 

The  law  provides  for  the  dependents  of  workmen  who  have  met 
death  as  a  result  of  an  accident  suffered  in  the  course  of  employment, 
for  then  the  industry  in  which  they  were  engaged  becomes  respousiblt; 
to  their  dependents  because  of  the  fact  that  they  have  actually  lost 
something  in  that  death ;  therefore,  our  I^isiation  wisely  provides 
that  there  is  an  obligation  on  the  part  of  the  employer  to  pay  com- 
pensation to  no  one  who  has  not  suffered  a  loss  in  the  earnings  of  that 
deceased  workmen  because  of  the  fact  of  having  received  wages  at  the 
time  of  or  immediately  before  the  death,  and  not  because  of  any  righ^Q[(^ 
to  receive  any  ])art  of  such  wages  if  enforced  by  another  tribunal.      '- 
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It  has  always  been  said  by  every  Court  in  Europe  and  America, 
dealing  with  the  subject  of  dependency  under  compensation  laws,  that 
dependency  is  a  question  of  fact  to  be  established  by  competent  evi- 
dence and  is  not  to  be  determined  by  the  ordinary  legal  inferences 
following  marital  relationship.  We  have  heretofore  discussed  the 
principles  involved  in  this  case  in  Boone  v.  P.  R.  B.,  2  Dept.  Reports, 
page  1072.  Our  position  in  that  ease  was  not  at  all  modified  in  Miller 
V.  Thropp,  2  Dept.  Reports,  page  2236,  where  we  held 

"That  where  a  widow,  prior  to  the  accidental  death  of 
her  husband  has  instituted  proceedings  for  non-support 
and  has  secured  an  order  for  maintenance  from  a  Court 
of  competent  jurisdiction,  the  fact  that  the  husband  was 
in  arrears  in  nfaking  payments  while  the  wife  was  tem- 
porarily at  work  endeavoring  to  earn  a  livelihood  for 
herself  and  her  children,  will  not  bar  her  right  to  com- 
pensation," 

In  the  former  case  there  was  evidence  of  a  renunciation  of  depend- 
ency. The  wife  had  declined  to  receive  and  had  actually  returned 
money  contributions  made  by  the  husband.  She  had  moved  out  of 
the  jurisdiction  of  the  State  and  was  engaged  in  occupation  on  her 
own  account.    We  refused  compensation. 

In  the  second  case,  Miller  v.  Thropp,  supra,  the  claimant  before  the 
death  of  her  husband,  had  complied  with  every  provision  of  the  law 
in  order  to  have  her  status  fixed  as  actually  dependent  upon  her  hus- 
band. At  the  time  of  the  death  he  was  in  arrears  of  these  payments 
ordered  by  the  Court.  It  was  the  duty  of  an  officer  of  the  Court  to 
enforce  such  orders.  Compensation  law  to  class  her  as  a  dependent 
would  not  compel  her  to  sit  down  and  starve  rather  than  to  under- 
take to  earn  a  mere  pittance  for  her  own  support.  The  same  law  will 
not  say  that  she  destroyed  her  dependency  when  slie  endeavored  to 
I'arn  a  few  dollars  each  week  to  sustain  herself.  In  this  case  we 
awarded  compensation. 

In  the  case  under  consideration  we  have  a  wife  who  has  actually 
asserted  lier  dependency  by  following  her  husband  from  Milwaukee  to 
Cliicago,  where  the  last  desertion  took  place.  She  is  an  epileptic. 
From  tlie  standpoint  of  all  laws  previous  to  the  adoption  of  compen- 
sation she  represented  the  most  dependent  of  all  women.  A  loathsome 
malady  rendered  her  helpless  and  pitiable.  For  this  reason,  under  the 
statement  of  facts,  the  husband  deserted  her  and  refused  to  return 
to  a  conunon  habitation.  She  never  renounced  her  dejwndency  and 
she  was  unable,  because  of  her  disease,  to  even  try  to  support  herself. 
A  public  charity  for  the  time  being  was  supporting  her.  The  hus- 
Jiand  had  recognized  her  doi>endency  as  well  as  his  marital  obligations 
by  sending  her  some  little  money  during  Jannary,  Iftlfo  ~onalr 
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Inasmuch  as  dependency  U  a  question  of  fact  in  each  particular 
case,  we  bold  tliat  the  widow  is  here  entitled  to  an  award. 

The  parties  hereto  maj  execute  an  agreement  in  accordance  with 
this  opinion, 


Moyer  v.  C.  M.  Dodson  &  Co. 

(3  Dept.  Reports  185.) 

Burden  of  pruof — Eatahliahtng  a  claim  for  compentation. 

Ad  employe  in  oFdinory  bealtb  met  with  an  acddent  on  Febraary  25,  1910, 
whereby  he  sustaiaed  a  dislocated  shoalder  aod  some  Blight  abraBious.  He  was 
apparently  cured,  when,  on  Mareb  11,  1016,  he  Buddenly  dropped  dead.  The  record 
failed  to  ahow  any  conDoction  between  the  aecjdent  and  the  subaequent  death. 
Held,  tliat  the  burden  of  proof  had  not  been  met  by  the  claimant  and  the  Referee's 
diaaUowani-e  of  corapcnaation  was  affirtned. 


Clainaant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Defendant  represented  by  Wm.  C.  Howell,  Scranton. 

OPINION  BY  MACKEY— Chairman^Iauuary  22,  1917. 

The  above  claim  petition  was  filed  by  the  wife  of  the  deceased,  Ben- 
jamin Mnyer,  in  behalf  of  herself  and  her  minor  child,  William.  The 
deceased  died  suddenly  on  March  11,  1916.  He  had  suffered  an  In- 
jury in  the  course  of  his  employment  on  February  25,  1916,  If  the 
death  was  caused  by  the  injuries  sustained  in  the  said  accident  or  if 
thereby  a  pre-existing  condition  was  excited  into  activity  which  was 
the  immediate  cause  of  the  death,  the  claimant  would  be  entitled  to 
an  award. 

She,  however,  must  assume  the  burden  of  proof  and  there  can  be 
no  award  unless,  having  assumed  this  burden,  she  meets  it  with  sub- 
stantive and  reliable  testimony. 

An  attending  physician  found  a  partial  dislocation  of  the  shoulder 
which  was  properly  reduced  and  treated  by  him.  This  was  the  only 
injury  he  found.  The  deceased  otherwise  was  in  usual  health.  His 
pulse  was  normal  and  there  was  no  evidence  of  any  shock. 

A  few  days  before  the  death  of  the  deceased  he  was  examined  by 
Dr.  Pearson,  who  found  the  shoulder  properly  in  its  place.  There 
were  some  slight  abrasions  and  a  little  soreness  over  the  chest.  The 
latter  symptoms  cleared  up  in  six  days. 

The  deceased  called  upon  this  physician  at  his  oflBce  ten  different  i  . 
times.    When  the  ann  was  taken  out  of  the  sling  there  was  no  com^ 
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plaint  of  any  other  symptoms.  The  man  appeared  perfectly  well  with 
the  exception  of  a  alight  stiffness  of  the  shoulder  that  had  been  under 
treatment. 

Dr.  F.  W.  Danser,  the  deputy  coroner  of  Luzerne  County,  was  called 
and  there  was  presented  to  him  a  certified  copy  of  the  coroner's  re- 
|>ort  in  the  case  of  the  deceased.  This  witness  identified  the  record 
aa  a  correct  copy  and  the  same  was  introduced  in  evidence  under  the 
Board's  interpretation  of  the  duties  of  a  Referee  in  respect  to  evi- 
dence, namely,  to  hear  or  admit  any  evidence  even  though  it  be  hear- 
say which  might  tend  to  throw  any  light  upon  the  suhject  under  in- 
quiry, reserving  the  right  to  ignore  it  in  his  award  if  it  has  not  led 
to  substantive  evidence. 

This  certificate  stated  that  the  cause  of  the  death  was  "cardiac 
dilation  superinduced  by  a  mine  accident,"  This  report  was  received 
by  Charles  L.  Ashley,  Coroner  of  Lucerne  County.  This  document 
standing  by  itself  in  the  final  analysis  must  necessarily  be  discarded 
as  hearsay  and  upon  it  no  definite  finding  can  be  bused.  But 
mQre  than  this,  the  witness  proceeded  to  impeach  the  report  by  stat- 
ing that  the  cause  of  the  death  of  the  deceased  under  the  facts  of  this 
case  might  have  been  any  one  of  twenty  different  ones  and  that  he 
could  attach  no  more  importance  to  one  than  the  other. 

Therefore  in  this  case,  we  have  an  accident  on  February  25  last 
involving  a  workman  in  ordinary  health.  He  suffered  a  dislocated 
shoulder  and  some  slight  abrasions.  He  was  apparently  cured.  He 
dropped  dead  on  March  11,  1916,  These  facts  standing  alone  raise 
no  presumption  in  favor  of  death  by  injury.  The  record  fails  to  es- 
Tablish  any  line  of  causation  between  the  injured  shoulder  and  the 
death.  The  burden  of  pi-oof  has  not  been  met  and  the  Referee  was 
right  in  his  conclusions. 

Tlie  Referee  is  accordingly  affirmed  and  the  appeal  dismissed. 


Church  V.  Standard  Cast  Iron  Pipe  &  Foundry  Co. 
f3  Dept.  Reports  170.) 

Award — Mndificntion  or  termination  thereof. 

If  ail  piii|i]o.n>.  who  WHS  tiitallj'  disflblcd  at  thf^  time  of  the  awnrd  subsegucntly 
n'qiiiri'K  an  enrniii);  ouimeity,  his  total  disnbility  will  then  have  heen  reduced  to  par- 
iiiil  disability  and  the  uwnrd  will  be  aecurdingly  modified  upon  petition  and  proof. 

Practice— WhCH  defendant  filei  no  ansKcr  to  claim  petition. 

It  appeared  from  the  reeord  that  there  was  no  answer  filed  by  the  defendant  to 
the  irlHim  petition,  and  that  it  had  neither  presented  nor  offered  evidence  ns  to  the 


uiuterial  ollcgatiuns  contaiueJ  in  the  claim  iitftitiun.  Held,  tliat  the  lUferee  wiis 
witbin  tbc  rules  of  the  Board  when  he  treated  the  allegations  in  the  claim  petitiou 
OS  admitted,  and  his  award  was  affirmed. 


A]>pellaiit  represented  by  L.  31.  Sdioch,  riiilailelphia. 
Appellee  repi-esenteil  by  G,  Scott  Stewart,  Jr.,  Fhiladelphiu. 

OPINION  BY  MACKEY— Chairman— January  22,  1917. 

The  Referee  in  this  case  made  an  award  entirely  consistent  with 
the  testimony.  The  evidence  clearly  shows  that  the  claimant  at  the 
time  of  the  award  was  entirely  incapacitated  from  following  that 
occupation  to  which  he  had  devoted  his  life  and  for  which  only  he 
was  fitted  by  exi)erience  and  training.  If  at  any  time  after  the  award 
and  before  the  expiration  of  the  period  of  permanent  disability  the 
claimant  acquires  an  earning  capacity,  or  as  a  matter  of  fact,  does 
earn  anything  by  his  own  labor  his  permanent  disability  will  then 
have  been  reduced  to  partial  disability  and  the  award  can  be  accord- 
ingly modified  upon  petition  and  proof. 

The  Referee  was  within  our  rules  when  he  treated  the  allegations 
of  the  claim  petition  as  admitted.  If  he  declined  to  receive  any  testi- 
mony as  against  the  averments  of  the  claim  petition  he  was  clearly 
right.  The  record  shows  that  there  was  no  answer  filed  in  behalf  of 
the  defendant.  There  is  nothing  in  the  record  nor  the  facts  to  justify 
the  statement  in  the  defendant's  specifications  of  appeal  that  an 
answer  was  filed  with  the  Bureau  at  Harrisburg  rather  than  with  the 
Referee  under  the  rules  of  the  Board,  and  that  because  of  this  fact  the 
Referee  assumed  that  there  was  no  answer  filed  and  declined  to  re- 
ceive any  evidence  to  contradict  the  allegations  of  the  claim  petition. 

The  record  shows  that  there  was  no  offer  made  of  any  evidence  on 
the  part  of  the  defendant  to  contradict  the  allegations  of  the  claim 
petition.  The  record  does  not  show  that  any  such  answer  was  ever 
filed  and  there  was  no  such  allegation  made  before  the  Referee.  The 
whole  record  shows  that  the  defendant  presented  no  evidence  as  to  the 
material  allegations  of  the  claimant's  petition  and  made  no  such  offer 
of  proof. 

The  learned  counsel  for  the  defendant's  insurance  carrier  has  evi- 
dently fallen  into  an  error  in  this  respect  inasmuch  as  his  appearance 
has  been  entered  since  the  hearing  before  the  Referee. 

The  Board,  therefore,  adopts  the  findings  of  fact  and  conclusions 
of  law  of  the  Referee  and  affirms  his  award. 

The  appeal  is  accordingly  dismissed. 

Diq.lircdcvGoOl^lC 


•Churcli  V.  Standai'd  Cast  Iron  Pipe  &  Fouudry  Co. 
(3  Dept.  Reports  667.) 

Hearing  de  novo — When  it  Kill  he  granted. 

Aftur  SD  apppnl  by  n  defendant  hod  been  dismissed  by  the  Board,  a  petition  for  a 
re^arguraeut  was  filed  wherein  it  was  allofiod  that  the  Referee  had  refused  to  allow 
it  to  present  its  defense  beenuse  no  answer  had  been  filed  with  bim.  It  was  farther  ~ 
alleged  that  the  answer  had  been  inadvertently  sent  to  the  Borcau  at  Harriaburg, 
instead  of  to  the  Referee.  The  Board  thereupon  appointed  a  disinterested  surgeon 
to  examine  the  claimant,  und,  upon  hia  report  and  in  consideration  of  tbe  facts  set 
forth  in  the  petition,  a  hearing  tie  novo  was  granted. 


Appellant  represented  by  Lajton  M,  Schoch,  Philadelphia. 
Appellee  represented  by  George  Scott  Stewart,  Jr.,  Philadelphia. 

ORDER  (GRANTING  HEARING   dc  novo. 

BY  MACKEY— Chairman— March  3, 1917. 

On  January  22,  1917,  the  Board  dismissed  the  defendant's  appeal 
for  reasons  fully  set  forth  in  an  opinion  then  filed.  On  January  29, 
1917,  the  defendant  filed  a  petition  for  re-argument,  allying  that  at 
the  hearing  before  the  Referee  it  had  been  unable  to  present  its  de- 
fense because  the  Referee  had  stated  that  he  would  hear  no  such  evi- 
dence because  of  the  fact  that  there  was  no  answer  before  him  and 
that  he  would  treat  all  the  material  allegations  of  the  claimant's  peti- 
tion, in  the  absence  of  any  answer,  as  being  true. 

The  defendant  therein  set  forth  that  it  was,  therefore,  compelled  to 
submit  to  an  award  that  did  it  a  great  injustice  because  if  it  had  been 
accorded  the  privilege  of  setting  up  a  defense  it  would  have  offered 
evidence  tending  to  show  that  there  had  never  been  an  accident  to 
the  claimant  and  that  his  present  condition  was  due,  not  to  any  such 
occurrence,  but  to  a  previously  existing  abnormality. 

The  defendant  further  strenuously  reasserted  that  which  it  had 
!;fflrmed  in  its  exceptions  filed  to  the  Referee's  report  and  urged  that 
it  had  forwarded  its  answer  to  the  Bureau  at  Harrisburg.  Upon  the 
presentation  of  this  petition  the  Board  granted  a  rule  to  show  cause 
why  the  same  should  not  be  granted  returnable  at  Harrisburg.  On 
the  day  and  hour  thus  fixed  the  parties  through  counsel  appeared.  In 
consequence  of  statements  then  made  and  arguments  presented,  both 
sides  agreed  that  a  subsequent  meeting  should  he  held  at  the  offices  of 
the  Board  in  Philadeli)hia  for  the  puri)ose  of  presenting  testimony 
to  establish  the  suggestions  of  the  petition. 


icvGooi^lc 
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Such  meeting  wiis  subsequently  lield  when  it  waa  clearly  eatahliBhed 
by  the  testimony  of  witnesses  for  the  defendant,  by  the  statements  of 
Referee  Klauder  and,  in  fact,  by  the  admission  of  counsel  for  the 
claimant,  that  at  the  hearing  before  the  Referee  it  was  thoroughly 
understood  that  he,  the  Referee,  would  exclude  any  testimony  tend- 
ing to  contradict  the  statements  of  the  claimant's  petition  because  of 
the  fact  that  there  was  no  answer  of  the  defendant  before  him.  It  was 
further  shown,  without  any  contradiction,  that  the  defendant  had 
forwarded  an  answer  through  the  United  States  mail  directed  to  the 
Bureau  at  Harriaburg,  This  answer  then  either  miscarried  or  its 
receipt  at  Harrisliurg  was  ignored  because  of  the  fact  that  filing  it 
there  was  irregular. 

While  the  Board  would  be  unwilling  that  the  defendant  should 
suffer  any  inconvenience  op  be  compelled  to  submit  to  an  award  be- 
cause of  a  technical  error  in  the  proceedings,  nevertheless,  the  real 
auestion  before  ns  is  whether  or  not  an  injustice  has  been  done  the 
defendant.  The  Board  felt  that  it  was  its  duty  to  make  an  independ- 
ent inquiry  as  to  the  condition  of  the  claimant.  Section  421  of  the 
Act  gives  the  Board  "at  all  times  the  power  to  malfe  any  investiga- 
tion which  it  shall  deem  necessary  to  ascertain  the  facts," 

We  appointed  IJr.  Morris  Booth  Miller  as  an  impartial  surgeon  and 
fixed  the  time  and  place  for  an  examination  of  the  claimant.  The 
examiner's  repoi-t  has  been  filed  as  a  part  of  the  record  of  this  case. 
The  opinion  of  this  disinterested  surgeon  is  as  follows: 

"In  my  judgment,  there  is  no  evidence  in  this  man  of 
a  rupture  of  the  rectus  muscle.  He  has  a  small  fat  hernia, 
which  could  have  been  caused  by  a  slight  tearing  of  the 
abdominal  wall,  followed  by  fat  protrusion.  In  the 
sense  of  a  real  hernia  containing  abdominal  contents, 
there  is  no  basis  for  such  a  conclusion.  He  has  a  slight 
bulging  at  the  right  inguinal  upper  opening,  which  is  an 
evidence  of  some  muscle  relaxation,  probably  due  to  his 
age  and  not  associated  with  trauma.  In  a  more  general 
sense  this  man  is  distinctly  and  definitely  neurasthenic. 
Occasionally  slight  fat  heruiae  are  associated  with  some 
gastric  distress  and  slight  abdominal  discomfort,  but  in 
the  main  in  my  judgment  his  symptoms  are  due  to  his 
general  nervous  state,  which  could  readily  arise  from  an 
^.  accident  such  as  he  described,  suggestetl  by  anxiety  and 
uncertainty  as  to  the  disposition  of  his  insurance  and 
frequent  medical  examinations.  It  is  frequently  seen  in 
neurasthenia  that  the  location  of  original  injury  is  the 
focus  upon  which  many  phenomena  center.  Both  his 
history  and  his  physical  state  point  clearly  to  the  exist- 
ence of  his  nervons  upset. 

"As  to  the  prognosis.  I  would  say  that  an  operation, 
which  entails  no  substantial  risk  or  long  hospital  stay, 
will  probably  be  of  benefit  to  him,  although  not  a*»8<V  ~ooaIp 
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liitely  iiwceHKar.v.  The  benefit  would  arise  by  demonstrat- 
ing to  him  tlearly  that  the  condition  is  not  an  important 
one  and  also  b,v  giving  the  various  doctors,  who  have  a 
more  serious  view  of  the  situation,  an  opportunity  of 
demonstrating  that  he  only  has  a  fat  hernia.  In  a 
strictly  physical  sense  he  can  do  very  well  without  an 
operation,  as  I  know  myself,  having  had  a  simitar  con- 
dition in  my  abdominal  wall  for  about  fifteen  years.  1 
believe  he  is  not  able  to  work  at  the  present  time,  but  it 
is  not  on  account  of  his  physical  condition  but  on  ac- 
count of  bis  nervous  state,  and  it  is  difficult  to  outline 
accurately  a  period  when  he  will  be  over  this  nervons 
upset." 

In  consequence  of  the  foregoing  recital  of  facts  and  this  opinion,  a 
bearing  de  novo  is  granted,  time  and  place  for  the  same  to  be  here- 
after fixed. 


Church  V.  Htandard  Cast  Iron  Pipe  &  Foundry  Co. 

(3  Dept.  Reports  2132.) 

BurdfH  of  prnof — EslablUhing  a  claim  for  compensation. 

On  the  cInimuiit'H  fsilurt  at  the  bearing  to  establish  the  happening  of  the  acH- 
Ocnt  hy  Huflicient  evidence,  hia  petition  will  be  diamiRsed. 


Appellant  represented  by  Layton  M.  Schoch,  Philadelphia,  and  George 

S.  Wolbert,  Philadelphia. 
Appellee  represented  by  Geoi^e  Scott  Stewart,  .!r.,  Philadelphia. 

OPINION  BY  THE  BOARD— June  28. 

HEARINO  de  .io.«. 

Present:  Counsel  for  the  claimant  and  for  the  defendant  together 
with  certain  witnesses,  appeared  before  the  Compensation  Bo^^  at 
its  hearing  room.  Philadelphia,  June  7  and  8,  1917.  * 

A  hearing  tie  novo  had  been  granted  in  this  case  May  3,  1917,  by 
the  Board.  The  power  to  grant  such  hearing  after  the  confirmation 
of  the  Referee's  award  was  challenged  on  appeal  to  the  Court  of  Com- 
mon Pleas  No.  3,  Philadelphia  County,  tn  an  opinion  filed  by  Judge 
Pei^uson,  3  Dept.  Reports,  page  1567,  the  power  of  the  Board  was 
sustained  and  the  authority  for  granting  a  hearing  de  novo  fully 
[Ktinted  out.  ,  >  , 

Diq.lircdcvCOOl^lC 


FINDINGS  OF  FACT. 

The  testimony  of  seveial  physicians  was  heard  on  the  nature  and 
cause  of  the  injury  alleged  in  the  claimant's  petition.  The  statements 
by  the  claimant  in  hia  petition  having  beeu  denied  by  the  defendant 
in  its  answer,  the  bnrden  of  proof  was  cast  upon  the  claimant  to  show 
a  personal  accident  sustained  within  the  meaning  of  the  Act  while  in 
the  course  of  employment,  and  that  the  accident  so  suffered  resulted 
in  the  disability  alleged.  However,  no  sufficient  testimony  as  to  the 
happening  of  an  accident  was  presented  before  the  Board  and  the 
medical  testimony  was  in  conflict  as  to  whether  the  alleged  accident 
was  in  any  way  the  cause  of  the  disability  from  which  the  claimant 
is  suffering.  The  Board  is  therefore  not  justified  in  its  opinion,  in 
finding  the  ueceHsary  facts  from  which  it  can  maice  an  award  against 
the  defendant.    The  claimant's  petition  is  therefore  dismissed. 


Johnson  v.  riethleliem  Steel  Co. 

(3  Dept.  Reports  197.) 

Proclice — An  to  rcferrinij  ease  bnel  to  referee  for  additional  tcittnwny 

The  Bonrd,  fur  thf  time  bpiog,  deiiiod  (vrnpconntion  to  a  (■Inimntit  fntber  null 
l<  avp,  however,  "to  present  this  ease  with  the  faetB  admittpd  to  tlie  CompenMtiuii 
Rpferee  of  tlis  district  fur  the  purpose  nf  tabint.  teBtimoLy  on  the  faeta  in  the  cose 
that  have  been  omitted  by  the  Refrrei  '!ub'<equ''ntli  a  hcanng  was  held  by  thu 
Iti^fcree  at  which  the  d^|>endeney  of  the  father  who  antiafactonlv  extablished  The 
award  of  the  Referee  w;ih  nffirmed. 


Claimant  represented  by  R.  .1.  Dever,  Wilkes-Barre. 
Defendant  represented  hy  Geo.  A.  Varj-,  Bethlehem. 

OPINION  BY  MACKEY— Chairman— January  22,  19]7. 

Following  the  opinion  handed  down  in  the  above  case  on  Septem- 
ber 27,  191«,  Pa.  W.  C.  B.  D.  1916,  page  20B,  the  claimant  took  the 
advantage  of  the  concluding  sentence  which  was  as  follows: 

"Under  the  foregoing  conclusions  of  law,  compen- 
sation in  this  case  is  denied  for  the  present,  with  leave 
to  the  claimant  to  present  this  case  with  the  facts  ad- 
mitted to  the  Compensation  Referee  of  this  district  for 
the  purpose  of  taking  testimony  on  any  facts  in  the 
case  that  have  been  omitted  by  the  Referee." 


icvGooi^Ic 
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Accordinglj'  a  bearing  was  held  by  Referee  Houck  ou  December  1^, 
191G,  The  Referee  has  returned  his  report  to  the  Board  together  with 
a  statement  of  material  facts  and  bis  conclusions  of  law.  We  ap- 
prove of  the  award  made  in  the  case. 

We  find  that  under  our  instructions  the  Referee  has  gone  thor- 
ouglily  into  the  facts  of  the  dependency  of  the  father  and  has  aug- 
mented the  testimony  that  has  already  been  taken  by  evidence,  in 
accordance  witb  the  snggestions  of  our  opinion  filed  in  the  ease.  The 
dependency  of  the  father  has  now  been  thoroughly  established  and 
we  adopt  the  facta,  conclusions  of  law  and  award  of  tbe  Referee. 
AWARD. 

The  claimant,  Harry  Johnson,  dependent  father  of  John  Johnson, 
deceased,  is  hereby  alloweil  compensation  at  tbe  rate  of  20%  of  f  15.70 
or  -?3.U  per  week  from  April  11,  1916,  to  January  10,  1922,  300 
weeks,  |942. 


Hayden  v.  Lebigh  &  New  England  Railroad  Co. 
(3  Dept.  Reports  189). 
Use  of  member,  loss  o/ — Bj/e. 

The  claimant  sustniord  aa  injur;  to  his  Hglit  eye  whereby  the  sight  of  tliat  eye 
was  destroyed  except  to  tbe  extent  of  22-100%.  It  was  testified  that  the  injured 
rye  eould  regain  normal  vision  in  case  the  eight  of  the  other  eye  should  happen 
to  be  destroyed.  Held,  that  the  claimant  hod  lost  the  use  of  an  eye,  and  the  award 
ot  the  Referee  was  aceowiingly  alfinne<l. 


.  Claimant  represented  by  H.  M.  Hagerntan,  Bangor. 
Defendant  represented  by  Howard  A.  T>ehman,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— January  23,  1917. 

Petition  for  modification  of  Compensation  Agreement  No,  14771. 

Clair  E.  Hayden,  the  claimant,  was  employed  by  the  defendant 
and  while  discharging  his  tluties,  on  the  11th  day  of  May,  1916,  met 
with  an  accident  and  sustained  iujuries  which  resulted  in  the  loss 
of  the  use  of  his  right  eye.  This  eye  was  injured  by  pieces  of  brass 
piercing  the  cornea,  and  having  entered  the  eye  produced  a  traumatic 
cataract  which  wounded  the  anterior  portion  of  the  eye.  Some  of 
this  brass  was  removed  on  tbe  day  of  the  accident  by  Dr.  Uhler. 
On  May  16,  1916,  an  operation  was  performed  by  Dr.  Sweet  for  the 
removal  of  the  cataract.  On  May  23,  1916,  a  second  piece  of  brass 
was  removed  from  the  eye  by  the  latter  surireon.  ,  -  . 

i;r.-,^:-.d:-,C00glC 
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As  a  result  of  tbe  injury  there  is  partial  vision  left  ia  the  injured 
eye  estimated  by  Dr.  Andrews  as  22-100.  The  Referee  has  found 
that  practically  this  means  that  the  claimant  cannot  see  anything 
with  his  right  eye  until  he  is  within  two  feet  of  the  object  and  even 
by  the  aid  of  glasses  h$  has  only  22-100  of  efficiency  with  hie  left 
eye  closed.  The  medical  testimony  unites  upon  the  belief  that 
the  normal  condition  of  the  injured  eye  will  never  be  restored  while 
the  uninjured  eye  remains  normal.  A  physician  furnished  tbe  pro^ 
nosis  that  if  in  the  future  the  present  uninjured  eye  should  be 
lost  that  the  claimant  would  gain  by  that  loss  normal  vision  by  the 
use  of  a  lens  fitted  to  the  injured  eye. 

Dr.  Andrews  testified  that  "if  he  (meaning  the  claimant)  had 
his  other  eye  injured  in  any  way,  then  he  could  not  see.  He  would 
l>e  practically  blind.  Ordinarily  he  doesn't  see  anything  with  his 
right  eye  until  he  is  within'  two  feet  of  the  object.  With  a  glass 
he  can  only  see  22-100  with  the  left  eye  closed  and  when  he  has 
both  eyes  injured,  the  eye  will  not  get  any  better  and  will  not  get 
»ny  worse."  Further  Dr.  Andrews  testified  that  in  his  opinion 
the  claimant  had  suffered  the  loss  of  the  use  of  his  right  eye.  We 
also  find  the  following  in  Dr.  Andrews'  testimony: — 

Q.  Do  I  understand  you  to  say  that  Mr,  Hayden  has  22-100  vision 
with  a  glass? 

A.     Yes  sir. 

Q.     Is  that  the  very  best  glass  that  can  possibly  l>e  used  ? 

A.     Yes  sir. 

Q.  I  understand  you  to  find  that  he  would  be  practically  blind 
if  the  other  eye  was  lost? 

A.  He  can  see  my  hand  about  two  feet  away  from  him  and  as 
far  as  getting  around  is  concerned  he  cannot. 

Q.     He  can't  use  a  glass  at  the  present  time? 

A.     No  sir. 

Q.     Suppose  his  good  eye  was  lost  could  you  fit  him  with  a  glass? 

A,     Yes  sir  for  22-100  but  no  more. 

Q.  If  his  good  eye  was  lost  you  could  give  bim  a  glass  for  his 
injured  eye? 

A.     Yes  sir,  but  he  would  have  only  22-100  vision. 

Q.     Then  his  injured  eye  he  could  use  if  he  lost  his  other  eye? 

A.  He  couldn't  work  and  couldn't  get  around. 

Dr.  Kleinhans,  whose  ex[>ert  knowledge  cannot  be  questioned, 
in  answer  to  the  Referee's  question  as  to  the  condition  of  the  injured 
eye  as  to  vision,  said: — "W^ithout  lenses,  I  should  say  his  vision  is 
about  10-200." 

Then  the  Referee  asked: 

Q.  Do  you  think  that  a  person  having  10-200  of  his  eye  eight  is  of 
any  assistance  to  him? 

A.  Assistance  only  in  that  it  may  give  protection  on  that  side. 
He  sees  on  that  side  and  can  recognize  objects  and  the  smaller  the 
object  the  less  would  be  able  to  use  that  eve. 

i:.,:::,^odovCoOl^lC 
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Q-  'i^u  S'^i  uuriiial  vision  iu  the  other  eye,  he  muHt  lose  the  uuiu- 
jiired  eye? 

A.     Yes,  sir,  before  he  could  wear  correctiog  lenses. 

The  Keferee  had  before  him  the  physical  demonstration  of  the 
claimant  and  the  direct  testimony  of  the  attending  physician  that 
(or  all  intents  and  pnrposes  the  claimant's  eye  is  destroyed.  And 
he  also  had  the  admisKions  of  the  experts  that  in  order  that  this 
eye  should  be  restorai  to  any  valuable  degree  of  its  normal  condition 
'the  claimant  would  be  compelletl  to  lose  his  good  eye ;  and  that  then  by 
adjustment  of  lenses  to  the  present  injured  one  there  probably 
would  be  a  restoration  of  a  certain  percentage  of  vision. 

The  Workmen's  Compensation  Act  never  contemplated  such  fine 
distinctions.  A  careful  reading  of  this  testimony  is  absolutely  con- 
vincing that  this  claimant  had  lost  the  use  of  his  eye  and  ought 
to  be  compensated  in  terms  of  the  Acf.  It  is  not  within  the  spirit 
of  the  law  that  iu  the  interpretation  of  this  Act  we  should  apply 
any  unnatural  meaning  to  its  language  in  order  to  defeat  its  plain 
provisions.  The  Referee  adopted  a  common  sense  conclusion.  He 
is  supported  in  it  by  the  evidence  of  the  claimant  and  his  physician, 
together  with  the  admissions  of  the  experts.  To  the  claimant  who 
finds  himself  without  the  use  of  an  eye  it  is  a  very  poor  answer  that 
vision  could  be  rewtored  to  that  member  should  he  lose  the  sight  of 
the  other  one. 

The  award  of  the  Referee  is  affirmed  and  the  appeal  is  accordingly 
dismissed. 


Caesarino  v.  Koyer  &  ITcrr. 

Modifitaliiifi  of  Agreement. 
Durntion  of  injiir.v  undi^tprmined  modificntion  n>fiis«l. 

Claimant  represented  by  John  €.  \issley,  HaiTisbnrg. 
Defendant  represented  by  E.  L.  Howard,  Philadelphia. 


OPINION  BY  MACKEY— Chairman— January  23,  1917. 

Petition  for  modification  of  Compensation  Agreement  No.  58875. 

We  are  not  able  to  grant  the  prayer  of  this  petition  and  mnst 
sustain  the  finding  of  the  Referee  to  whom  it  was  sent  for  a  hearing. 
The  Refpi-ee  heard  the  evidence  and  recommended  that  there  be 
no  modification  in  the  agreement  which  is  now  on  file  and  npon 
which  the  defendant  is  paying  compensation. 


:.vGoo<^lc 
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It  has  beeu  thopouglily  established  that  at  the  present  time  the 
claimant  is  unable  to  wot-k  but  how  long  his  status  will  continue 
such  no  one  can  state,  therefore,  there  is  not  basis  upon  which 
commutation  could  be  granted. 

The  recommendation  of  the  Referee  is  atBrmed  and  the  appeal 
ilismissed. 


"Caesariiio  v.  Koyer  &  Herr. 
(3  Dept.  Reports,  1967). 

Cammulation  of  coTupenaation  pavment). 

If  the  duration  of  a  plaimant's  disability  is  iiDci'rtaiii,  them  ea 
tioQ  of  coroptrixatlon  payroentR. 

Claimant  represented  by  John  C,  Nissley,  Harrisburg. 
Defendant  represented  by  E.  L.  Howard,  Philadelphia. 


OPINION  BY  MACKEY~Chai!man~June  16,  1917. 

In  the  above  case  the  Board  has  extended  every  opportunity  to 
the  claimant  to  establish  a  status  whereby  we  could  find  some  way  of 
relieving  his  situation.  There  is  no  question  but  that  the  claimant 
was  seriously  and  perhaps  permanently  injured  while  engaged  in 
the  employ  of  the  defendant.  He  is  under  compensation  at  this  time. 
We  have  had  him  examined  by  disinterested  experts  and  while  the 
seriousness  of  his  present  condition  is  not  denied,  nevertheless,  no 
physician  nor  surgeon  can  say  how  long  this  condition  will  con- 
tinue. It  may  continue  for  the  full  500  weeks,  which  would  be  the 
number  of  weeks  of  compensation  for  permanent  disability,  or  the 
symptoms  may  clear  up  in  a  week,  month  or  a  year. 

The  claimant's  condition  of  total  disability  at  the  present  time 
might  be  reduced  to  partial  disability  within  a  short  time  by  an 
unexpected  recuperation,  therefore,  the  Board  has  no  date  upon 
which  it  can  grant  commutation. 

In  order  that  our  statisticians  or  actuarial  experts  may  be  able 
to  compute  present  values  from  continuing  payments  there  roust 
}te  a  definite  and  fixed  term  during  which  such  payments  are  to 
run.  otherwiwe,  there  can  lie  no  mathematical  calculation.  In  the 
case  of  a  lost  member  the  Act  specifically  schedules  the  number  of 
weeks  during  which  the  claimant  Rhall  be  compensated  so  that 
when  we  have  that  class  of  cases  before  us  present  value  can  be 
computed  with  certainty,  but  in  the  case  at  bar  we  could  not  adopt 
one  week  nor'flve  hundred  aw  a  basis  of  commutation, 

■KM  pan  M'T,  CiKi  Appvilnl  to  Conrtt. 
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We  find  as  a  fact  in  this  case  tliat  it  would  be  for  the  best  interests 
of  the  claimant  to  have  his  compensatioD  commuted  to  present  value 
and  to  have  it  paid  to  him  iu  a  lump  sum.  The  man  has  apparently 
been  rendered  helpless.  He  is  in  a  strange  country,  removed  from 
his  friends  and  his  compensation  is  not  suflScient  to  maintain  him. 

tinder  the  undisputed  testimony,  were  we  able  to  award  hia  com- 
pensation in  a  lump  sum  in  present  value  he  could  return  to  his 
native  land  where  he  would  be  surrounded  by  his  own  kin  and  where 
he  could  secnre  more  comfort  at  less  cost. 

But  under  the  forgoing  facts  there  can  l>e  no  commutation  in  this 
case. 


Boezina  «.  Forge  Coal  Mining  Co. 

(3  Dept.  Reports,  181). 

Injured  bj/   accidimt — Evidence  su^cient   to  sustain   airard  for  hernia. 

While  working  in  h  mine  nn  employe  slipped  with  one  foot  going  baotnard  and 
tlie  other  going  forward.  Immcdiatelj'  afterward  he  became  violently  ill  with 
■ramps  or  sichiiotis  in  the  Bbdominal  region.  A  physician  found  that  he  had  suffered 
a  hernia.  Held,  that  the  Referee's  findings  of  fact  warranted  hy  the  testimouy 
and  sufficient  to  sustain  an  award  for  bemia. 

Appellant  represented  by  McCann  &  McCann,  El>en3burg. 
Apfteilee  represented  by  James  Feeley,  Dnnlo. 


OPINION  BY  COMMISSIONER  LEECH— Januarj'  23,  1917. 

There  is  but  a  single  question  of  fact  raised  by  this  appeal  to  wit: 
Did  the  claimant  suffer  an  injury  by  reason  of  an  accident  occoring 
in  the  course  of  his  employment  by  the  defendant  company? 

This  case  is  on  all-fours  with  Smith  v.  Pittsburgh  Coal  Co.,  2  Dept. 
Reports,  1119  in  which  the  Board  held  that: 

"An  'injury  by  accident',  is  an  injury  resulting  from  a 
mishap  or  untoward  event  which  is  not  expectwi  or  de- 
signed. Although  the  injury  received  is  due  to  the  per- 
formance of  an  operation  which  is  in  the  ordinary  course 
of  the  employe's  worli,  it  is  an  'injury  by  accident',  and  is 
compensable. 

"Where  a  strain  causes  a  prolusion  of  the  bowels  the 
injury  is  compensable,  even  though  the  protusion  occurs 
at  a  point  wealiened  by  congenital  malformation  or  pre- 
existing hernia." 

The  Referee  found  that  while  the  claimant  was  employed  in  the 
defendant's  mine  working  at  talking  up  bottom  in  a  low  place  he 
slipped  with   one  foot  goijig  bacltwards  and  the  other  foot  going 
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forward,  immediately  afterward  was  seized  with  severe  crampa  or 
flickness  in  the  abdomiaal  regioDs,  shortly  afterwards  he  went  to  a 
physician  who  made  an  examination  and  pronounced  it  hernia  and 
directed  the  claimant  to  a  hospital  where  he  underwent  an  operation. 

These  findings  of  fact  are  all  based  upon  suffleient  competent 
testimony  and  will  not  be  disturbed. 

The  award  is  therefore  aflBrmed  and  the  appeal  dismissed. 


•Fraiizek  v.  Forty  Fort  Coal  Co. 

(3  Dept.  Reports,  25C). 
UourinK  dc  nolo— Wlipn  it  will  be  grantrd. 

\ttvi  a  henring  dc  iiovu  tlic  Itunrd  filed  its  oiiiiiiun,  wbcrcu|>on  the  claimant 
prfHi>nt<'d  n  iictilioD,  Kupimrtcd  by  cxparto  aflidavits,  allei^ng  after  discovered  evi- 
((I'liirp,  and  rpqiivHting  that  a  rule  bn  gmntrd  upon  the  dofcndant  to  show  cause  why 
a  second  bearing  de  novn  slionld  not  bn  granted.  Tbe  role  naa  granted,  argued, 
and  a  second  hearing  de  ui.vo  granted  as  prayed  for. 


Claimant  represented  by  R.  J,  Dever,  Wilkes-Barre. 
Defendant  represented  by  John  R.  Wilson,  Scranton. 

OPINION'  BY  MACKEY— Chainnan— Jnauary  25,  1917. 

And  now  January  12,  1917,  a  hearing  de  novo  is  hereby  awarded, 
the  time  and  place  of  the  same  to  be  hereafter  fixed  by  the  Board. 

Since  tiling  tbe  opinion  in  this  ease  a  petition  was  presented  by 
claimant's  counsel  to  stay  the  running  of  the  time  for  appeal,  allying 
after  discovered  evidence  and  praying  for  an  opportunity  to  pre- 
pare the  same  for  presentation  to  this  Board. 

Kx-parte  evidence  was  presented  to  the  Board  in  the  form  of 
physicians'  reports  and  affidavits,  a  copy  of  which  was  furnished  to 
the  defendant. 

This  Board  then  entered  a  rule  upon  the  defendant  to  show  canse 
why  nnder  tliese  additional  facts  and  information  a  hearing  de  novo 
should  not  be  granted.  Time  was  fixed  for  argument.  Both  sides 
appeared  and  were  heard  by  the  Board. 

The  Board  is  satisfied  that  a  hearing  de  novo  will  at  least  give 
Itoth  sides  an  opportunity  to  present  evidence  that  will  more  clearly 
define  the  facts  and  will  lead  to  a  more  satisfactory  situation  than 
nt  the  present  time,  for  the  whole  case  now  seems  involved  in  d«i^^fc|i^ 

*K«?  pflfe  GflT,  Cisefl  Appeilcd  to  Court*. 
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We  believe,  that  masinuch  as  the  granting  of  a  hearing  de  novo 
in  an  interiocutory  order,  a  matter  of  discretion,  and  is  not  de- 
terminative nor  definitive  in  the  slightest  degree,  no  barm  can  be 
done  to  either  of  these  parties;  while  on  the  other  hand  an  oppor- 
tunity for  fnrther  development  of  the  facts  will  be  given. 

The  order  ia  accordingly  made. 


Alamlioski  v.  Delaware  &  Hudson  Co. 

(3  Dept.  Reports  187). 

Dcalh — Cuiinrctinn  irilk  avddenl. 

An  pmiil"j-p  HuffiTi-cl  un  nccident  iu  tlie  wiurwe  uf  his  rmplojuirnt  wheroby  he 
was  biirnpil  ubout  liis  hanilR,  faiH'.  ctieitt  and  book.  Lubar  or  hypoHtntic  pneumonia 
ripvclopod,  from  wLiiJi.  tlip  IlcfiTfo  fnun<l.  the  employe  liied.  Thore  was  amplis 
mwiirjil  tcKtimony  to  suiipurt  the  Rcfcrtf's  flnilinK.  miil  Clip  award  was  affirmed. 


Apiiellant  rcpi-esented  by  W.  J.  Torrey,  f^crantoii. 
Ap|)ellee  represented  by  R.  J,  Uever,  Wilkes-Barre. 

Ol'INIOX  BY  COMMISSIONER  LEECH-^anuary  25,  1917. 

The  Referee  foiind:  (li  That  B'rank  Alamboski,  on  April  21,  1916, 
received  an  accidental  injnry  in  the  course  of  his  employment,  con- 
sisting of  l>nrns  on  bis  hands,  face,  ebest  and  back;  that  he  was 
removed  to  the  Wilkes-Ban-e  City  Hospital  for  treatment  and  there 
remained  b^lfast  until  May  17,  191C,  when  lobar  or  hypostatic 
pneumonia,  which  bad  developed  as  a  result  of  his  injuries  and 
weakened  condition,  caused  his  dcittli,  and  from  this  finding  the  de- 
fendant has  appealed. 

This  was  a  cast-  where  the  doctors  disagreed  among  themselves 
as  to  the  cause  of  the  pneumonia.  The  Referee  did  the  I)est  he  could 
under  the  circumstances  to  arrive  at  the  truth;  he  heard  al!  the 
testimony  of  the  doctors  relative  to  lobar  and  hypostatic  pneumonia 
and  then  came  to  the  conclusion  "that  the  decedent's  de.ith  was 
due  to  lobar  or  hypostatic  pneumonia  which  is  considered  by  him 
as  being  the  effects  that  naturally  resulted  from  the  physical  violence 
i-eceived." 

Whilst  we  i-egard  the  point  in  dispute  between  the  doctors  as  a 
close  and  interesllng  medical  question,  we  are  satisHed  that  the 
Referee  was  fully  justified  in  his  finding,  resting  his  conclusion,  as 
he  evidently  did.  on  the  testimony  of  T>r.  Corrigan,  a  resident  phy- 
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fiiciaii  of  the  city  of  Wilkea-Barpv,  a  lueniber  of  the  staff  ot  the 
Mercy  City  Hospital  in  the  same  city,  a  graduate  of  Jefferson  Medical 
College  in  18'J'i,  receiving  additional  training  abraad  in  Vienna  sis 
years  ago,  and  having  seen  much  pneumonia  in  his  practce,  who  when 
called  aK  an  expert,  and  informed  as  to  all  the  admitted  facts  in  this 
CiiHe,  said  that  pneumonia  following  burns  is  of  frequent  occurrence; 
that  the  hums  received  by  the  deceased  would  be  the  tributary 
eaiixe  of  the  pnenmonia ;  the  burns  weakened  the  man's  power  of 
resistance  since  he  was  so  badly  burned  that  he  remained  in  bed  all 
the  time;  that  the  decedent's  condition  was  weakened  by  the  shock 
from  the  burns,  and  gases  that  he  inhaled  at  the  time  of  the 
explosion  which  reduced  his  power  of  resistance,  causing  the  ex- 
istence of  a  "mere  fertile  field"  for  the  pneumonia  germs  to  develop 
more  rapidly  and  overcome  the  patient's  entire  system.  This  testi- 
mony justified  the  finding  by  the  Referee,  that  the  pneumonia  was 
superinduced  by  the  injuries  received.  And  that  the  death  of  Frank 
Alamboski  was  due  to  the  violence  to  the  physical  structure  of  the 
body  at  the  time  of  the  accident  and  the  effects  that  resulted  there- 
from. 

The  Referee  also  found  that  there  was  no  evidence  to  show  that 
the  contract  of  hiring  in  force  at  the  time  of  the  accident,  specifically 
provided  that  the  materials,  supplies,  etc.,  should  be  furnished  by 
the  defejidant  and  that  the  defendant  should  deduct  the  value  thereof 
from  the  decedent's  earnings,  and  therefore  the  value  of  such  supplies, 
etc.,  was  included  in  computing  compensation. 

The  Referee  followe<l  the  ruling  of  the  Board  in,  Michael  v. 
Pardee,  2  l>epl.,  Reiwrts  1395.  Reitmyer  v.  Coxe  Bros.,  2  Dept. 
Reports,  1791  and  for  the  reasons  therein  given  the  Referee  is 
unstained  in  his  finding. 

The  findings  of  fact,  and  conclusions  of  the  law,  are  ado])ted  by  the 
Board,  the  award  is  affirmed  nnd  the  appeal  is  dismissed. 


lialnick  r.  West  Loccliburg  Steel  Co. 
(3  Dept.  Reports  263), 

Dependency — P'ircnt  on  child. 

Depenil<!ncy  in  n  quoBtioii  of  tact,  and  contribution.a  mnde  by  a  dpceasi'i]  chili 
parent,  or  partiitN,  raise  no  pri'sumption  that  tie  parent  or  pnreiita  wore  iIdih' 
apon  him. 
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Apiwllant  repiesented  by  M.  M.  Welsb.  Pittsburgh. 
Appellee  Dot  represented. 

OPINION  BY  MACKEY— Chairman— January  25,  1917. 

Appeal  from  award  of  Referee  Christley,  District  No.  8. 

This  ease  agaiu  raises  the  question  of  dependency  of  parente  upon 
the  contributions  of  a  deceased  and  the  right  of  compensation 
therefor. 

Tbere  seems  to  exist  some  misunderstanding  of  the  rules  laid 
down  by  the  Board  in  the  case  of  Johnt;on  v.  Bethlehem  Steel  Com- 
pany. The  opinion  in  that  case  grew  out  of  the  reluctancy  of  the 
Board  to  sustain  a  finding  against  a  defendant  based  entirely  upon 
the  unsupported,  self-serving  declarations  of  a  claimant.  We  have 
at  all  times  been  keen  to  award  compensation  to  deserving  claim- 
ants through  the  administration  of  this  law,  but  at  the  same  time 
we  have  ever  been  mindful  of  the  fact  that  compensation  law  is  not 
based  upon  charity  nor  is  it  an  insurance  scheme  by  which  those 
who  are  injured  can  always  be  allowed  compensation.  On  the  other 
hand  we  know  that  a  compensation  law  must  be  equally  well  bal- 
anced, its  judgments  must  be  based  upon  good  and  substantial  testi- 
mony and  there  must  be  no  money  taken  from  an  employer  and 
paid  to  an  injured  employe  without  due  process  of  law.  A  com- 
pensation law  to  survive  the  stiess  of  the  financial  obligations  inci- 
dent to  its  enforcement  and  to  become  thoroughly  fortified  by  public 
opinion,  must  be  administered  by  agencies  ever  mindful  of  these 
principles,  and  who  are  ready  to  decide  all  questions  in  conformity 
with  the  science  of  the  law  and  the  rules  of  evidonce. 

The  case  of  Johnson  v.  Betblebem  Steel  Company  was  a  notice  to 
our  Referees  that  we  considered  it  very  dangerous  practice  to  be 
satisfie<l  witli  the  naked  statement  of  a  claimant  to  the  effect  that  he 
or  she  was  dependent  ufKin  tlie  contributious  of  the  deceased  at 
the  time  of  his  death.  Defendants  would  thus  be  rendered  helpless 
and  would  have  no  way  of  contradicting  such  statements,  and, 
therefore,  we  suggested  that  these  naked  statements  were  very  sus- 
ceptible of  corroboration  by  introduction  into  the  evidence  of  some 
of  the  mathematics  of  the  cost  of  living  couijiarcd  with  the  revenue 
of  tlie  family. 

The  rule  in  the  Johnson  case  was  not  for  the  purpose  of  defeating 
these  claimants  but  to  point  out  a  way  to  them  bow  their  statements 
can  I>e  fortified  and  corroborated  by  a  very  simple  process. 

Dependency  is  a  question  of  fact.  The  contributions  of  a  deceases! 
child  either  as  a  minor  or  when  of  age  raise  no  presumptions. 

In  the  case  nnder  consideration  the  Keferee  went  thoroughly  into 
the  evidence  touching  this  dependency,  calle<l  the  nnmber  fifyit^^etes, 


lias  intelligently  discusBed  tbeir  testimony  in  his  report  and  has 
concluded  that  th?  claimants  were  dependent  to  a  certain  extent  at 
least,  upon  the  deceased  at  the  time  of  his  death  and  has  made  his 
award  accordingly. 

We  abide  by  his  findings  of  fact  and  affirm  his  conclusions  of  law. 

The  appeal  is  accordingly  dismissed. 


Steinliart  v.  Wert. 

{SDept.  Reports  261). 

Jfcdtral,    mrgiaat   and  hn*ptfal   serriees- — Aa   to   liabUitj/   of   employer   in   eaie   of 
death. 

Aftpr  receiving  aa  itijurj'  an  employe  lived  twenty  days,  then  died.  Held,  thai 
the  employer  was  obligated  under  tbe  PoDosylvania  Workmen's  Compensation  Act 
'of  1015  to  furnisli  reasonable  surgicol,  medical  and  hospital  services  during  the 
lirst  fonrtecQ  days  after  tlic  beginning  ot  disability,  witbin  the  limitations  pre- 
scribed in  tbe  Act,  and,  death  having  ensued  after  tbe  expiration  of  said  fourteen 
dny  period,  to  pay  tbe  coat  of  the  last  sickness  and  burial  to  tbe  extent  of  $100 
withoDt  deduction  of  any  amount  tberelnfore  paid. 


Appellant  represented  by  Wm.  (i.  Wright,  Philadelphia. 
Appellee  represented  by  Ungpr  &  Snyder,  Shiimokin. 

OPINION  BY  MACKEY— Chairman— January  25,  1917. 

The  sole  ground  of  appeal  in  this  case  is  that  the  Keferee  in 
making  tbe  award  that  the  defendant  should  pay  tbe  sum  of  f25  on 
account  of  medical  supplies  awarded  in  addition  to  this  the  sum 
of  *100  under  Section  307— (9). 

In  this  ease  the  deceased  lived  twenty  days  after  his  injury. 
During  that  time  the  defendant  was  obliged  under  the  Pennsylvania 
Workmen's  Compensation  Act  of  1915  to  furnish  reasonable,  surgical, 
medical  and  hospital  services,  medicines  and  supplies  for  the  first 
fourteen  days,  the  cost  of  such  services,  medicines  and  supplies  not 
to  exceed  the  sum  of  $225  unleRs  a  major  surgical  operation  should 
be  necessary.    See  Section  306 — (e). 

Under  Section  307 — (9)  it  is  provided 

"Whether  or  not  there  be  dependents,  as  aforesaid,  the 
reasonable  expenses  of  the  last  sickness  and  burial, 
not  exceeding  one  hundred  dollars  (without  deduction 
of  any  amounts  theretofore  paid  for  compensation  or  for 
medical  expenses)  payable  to  the  dependents  or,  if  there 
be  no  dependents,  then  to  the  personal  representatives-of  , 

the  deceased."  ,  GoOgIC 
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It  JH  perfectly  appareut  that  the  Legislature  inteuded  in  just  such 
a  case  a»  the  one  uuder  consideration  that  the  employer  should 
not  only  fumiKh  reasonable  medical  service  during  the  first  fourteen 
days  of  sickness,  with  the  limitation  as  to  cost,  but  also,  if  after 
that  period  death  followed  as  a  result  of  that  injury,  then  there 
should  he  paiil  to  dependents,  or  if  no  dependents  to  the  personal 
representative  of  the  deceased,  the  cost  of  the  last  sickness  and 
burial  to  the  extent  of  *1(I0  without  the  deduction  of  the  first  named 
amount. 

The  ruling  of  the  Referee  is  affirmed  and  the  appeal  dismissed. 


"Myers  I'.  Wehr. 
(SDept.  Reports,  257). 


There  was  no  <nnxipi'ti-nt  widenco  tbat  the  claimant  and  the  deceast'il  employe 
won>  Diarripd  at  the  time  nf  thn  occidnnt,  anil  the  dieallnwnncc  of  compeoBBtion 
by  the  Rpferee  was  affirmed. 


Appellant  represcutnl  by  John  Kobb  Clark,  Ureensburg. 
Appellee  representeil  by  Edwin  K.  Sisk.  Pittsburgh, 

OPINION  BY  COMM18SIOXER  LEECH— ,1a nuary  25,  1917. 

The  qiiestion  raised  by  this  appeal  is  a  mixed  one  of  fact  and 
of  law.  Was  the  claimant  the  lawful  wife  of  Jack  Myers,  who  died 
August  11,  19Ifi,  as  result  of  an  accident  occnrring  in  the  course  of 
his  employment  by  the  defendant? 

The  sole  evidence  in  this  case  as  to  the  marriage  contract,  is 
the  testimony  of  the  claimant  and  is  not  verj-  strong  direct  evidence 
of  marriage  prr  rrrba  fir  prafsrnti  but  if  it  were  supported  by  strong 
evidence  of  cohabitation  and  reputation  of  marriage  it  might  be 
sufficient  to  establish  the  presumption  in  favor  of  the  marriage  rela- 
tion existing  between  these  parties. 

The  testimony  of  the  claimant  as  to  cohabitation  alone  is  not 
snfflcient.  It  \h  necessary  to  prove  both  cohabitation  and  reputation 
of  marriage. 

In  Com,  r.  Stump,  5S  Pa.  135,  Justice  Woodward  uses  the  following 
language  which  is  apropos  to  the  facts  in  the  present  case: 
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"Where  there  is  no  proof  of  iictiinl  marriage,  cohabita- 
tioQ  and  repntation  are  necessary  to  ground  a  presump- 
tion of  marriage;  proof  of  cohabitation  alone  is  insitf- 
Hcient. 

Reputation  and  cohabitation  at  best  are  only  presump- 
tire  proofs,  and  when  either  of  these  grounds  fails,  the 
Court  should  not  allow  the  presumption  of  marriage 
to  be  built  upon  the  other," 

There  was  no  competent  evidence  tliat  these  parties  ever  entered 
into  a  contract  of  marriage  and  the  Referee  Committed  no  error  in 
(iisaliowing  the  claim. 

The  disallowance  of  compensation  by  the  Referee  is  therefore 
affirmed  and  the  appeal  dismissed. 


Miller  v.  Diotvk-h  ConRtruction  Co. 

(;iDept,  Reports,  259). 

Practice — When   the  claim  petitifm  in  filed  against   the  \crong  partn. 

I'pon  a  hearing  de  novo  it  became  evident  that  the  claim  petition  had  been 
filed  agalDHt  the  wrong  |»irt)-.  The  Board  thereupon  disallowed  ompcnsatlon  to 
the  claimant  from  the  defendant  and  directed  that  a  new  claim  petition  be  filed 
bj'  the  claimant  against  the  proper  party. 


Claimant  not  represented. 

Defwidant  represented  by  Butz  &  Rupp,  AUentown. 

OPINION  BY  MACKEY— Chairman^annary  25,  1917. 

A,  hearing  de  novo  in  the  above  case  was  held  before  the  Board 
on  December  15,  1016,  in  the  city  of  Reading.  Under  the  evidence 
it  was  verj-  apparent  that  the  claim  petition  had  been  filed  against 
James  O.  Krasley  without  any  foundation  in  fact  or  law.  The 
claimant  at  the  time  of  the  injury  was  an  employe  of  the  Dietrich 
Construction  Company,  and  at  the  direction  of  an  officer  of  this 
company,  lie  loaded  two  flag  stones  upon  his  wagon.  The  Board 
finds  that  at  the  time  the  claimant  was  injured  be  was  acting  under 
orders  of  his  employer,  the  Dietrich  Construction  C-ompany,  and 
had  not  concluded  his  day's  work. 

Under  the  testimony,  his  day  of  ser\'ice8  for  the  Dietrich  Construc- 
tion Company  did  not  end  until  he  returned  his  team  to  the  stable 
and  therefore  the  claimant  suffered  an  injury  in  the  course  of  hi^^' 
employment  for  the  Dietrich  Construction  Company.    Unfortunately. 
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however,  the  Beferee  at  the  first  hearing  had  asBumed  that  the 
claimant  was  an  employe  of  James  0.  Kraslej  and  acting  upon  these 
findings  there  was  no  notice  of  the  hearing  de  novo  served  upon  the 
Dietrich  Construction  Co.,  so  that  it  was  unrepresented  at  this 
hearing. 

We,  therefore,  diaallow  any  compensation  in  favor  of  the  claimant 
and  against  James  O.  Eraslcy  and  direct  that  the  claimant  esecate 
another  claim  petition  naming  the  Dietrich  Construction  Company 
as  the  defendant. 

Such  proceedings  must  de  novo. 


Fischer  v.  Pjzdrowski. 
(3Dept.  Bepoi-ts,  328). 

Burden  iij  proof — BalabHuhiaii  n  i-liiim  for  cnmpensaiioa. 

Whtin  H  widow  i-lnims  piiiapensation  for  the  deiith  of  her  busbaad,  she  must 
iiot  only  ntfr-t  the  burden  of  proof  that  the  deceaHpd  met  with  an  injury  while 
^DRBgcd  in  the  service  uf  the  defendant,  but  she  must  also  show  by  proper  evi- 
ilpnop  that  Riich  iajury  was  the  proximate  eanse  of  the  decea^od'e  deatb. 


Appellant  represented  by  J.  C.  Sheriff,  Pittsburgh, 
Appellee  not  represented. 

<)PIX10N  BV  (^OMMISSIONEK  SCOTT— January  30,  1917, 

The  claimant  was  not  represented  by  counsel  and  the  Referee  as 
was  his  duty  carefully  examined  her  witnesses,  admitted  under 
objection.  hos|iittil  records  not  sufficiently  proved,  also  exparte  re- 
conis  from  llie  Coroner's  office  of  Allegheny  County  and  much  con- 
jeehiral  and  licaiiJay  testimony  of  witnesses.  Under  the  provisions 
of  S(K-tion  428,  this  wlis  entirely  proper  since  wide  latitude  is  therein 
permitted  in  the  condi-ct  of  any  investigation  or  hearing  by  a  Referee, 
but  when  th<;  evidence  is  all  in,  it  must  be  sifted  and  tested  by 
lliose  well  recognized  legal  rules  which  long  experience  has  proved 
iiei-i'ssaiy  to  the  certain  establishment  of  facts  which  shall  be  taken 
as  a  sound  basis  for  conclusions  on  the  right  of  parties  in  legal 
controversies. 

The  burden  was  upon  the  claimant  to  establish  by  competent  and 
convincing  testimony  that  while  engaged  in  the  service  of  the  de- 
fendant, the  claimant's  deceased  husband  suffered  a  personal  injury 
of  stich  chii  meter  as  to  Ite  the  proximate  cause  of  the  subseqaent 
death,  and  that  the  line  of  causation  between  the  accidental  injur?, 
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and  the  death  following  must  also  be  unbroken.  This  burden 
in  our  opinion  has  not  been  met  by  satisfactory  testimony  iu 
the  record.  There  is  no  direct  evidence  other  than  hearsay,  as 
to  the  happening  of  a  serious  injury  nor  are  such  facts  clearly 
established  from  which  a  safe  inference  can  be  drawn  as  to  the 
.  occurrence  or  nature  of  the  possible  injury  sustained.  The  medical 
testimony  in  in  part  uncertain.  Dr.  Fosselman,  the  interne  at  the 
hospital,  is  of  opinion  that  the  direct  cause  of  death  was  bronchial 
pneumonia,  that  the  evidence  of  injury  observed  by  him  when  the 
deceased  was  brought  to  the  hospital  did  not  show  it  to  be  of  such 
serious  character  as  to  produce  traumatic  pneumonia.  He  thought 
the  slight  abrasicms  and  possible  shocti  might  have  so  reduced  the 
deceased  resistance  as  to  predispose  him  to  bronchial  pneumonia. 
On  this  assumption  of  shock  from  fall  he  connected  the  alleged  fall 
and  injury  resulting,  as  a  cause  of  pneumonia  and  death.  The 
basis  for  his  assumption  was  that  the  deceased  had  fallen  twenty 
feet  from  the  second  story  through  the  first  floor  to  the  cellar,  the 
proof  of  which  fact  rested  on  hearsay  testimony,  not  in  our  opinion 
sufficiently  corroborated  by  other  satisfactorily  proved  facts.  His 
opinion  as  to  the  injury  being  a  proximate  cause  of  the  death  is  not 
conclusive. 

•  Dr.  Howarth,  the  surgeon  at  the  hospital,  in  whose  care  the  de- 
ceased was  iirst  placed,  after  three  days  turned  him  over  to  Dr. 
Booth,  of  the  medical  staff,  with  the  suggestion  that  the  patient  was 
suffering  from  chronic  bronchitis  and  possibly  bronchial  pneumonia. 
Dr.  Booth,  a  physician  on  the  me<li<:al  staff,  of  large  experi- 
ence in  pneumonia  cases,  testified  that  bronchia!  pneumonia 
does  not  develop  from  a  fall  or  injury,  but  that  a  blow  to  the  chest 
of  a  serious  nature  will  develop  traumatic  pneumonia;  that  the  de- 
ceased did  not  die  of  traumatic  pneumonia  but  from  bronchial  pneu- 
monia; that  the  age  and  general  debilitatiil  j>liysical  condition  of 
the  deceased,  as  apparent  when  he  first  saw  him  in  the  hospital  and 
the  history  of  chronic  bronchitis  fully  accounted  for  the  disease  of 
which  the  patient  died,  and  that  the  existence  of  an  injury  would  not 
have  been  thought  of  by  him  as  a  cause  of  this  disease.  On  eross- 
(-xamination  he  admitted  the  possibility  that  a  fall  such  aa  stated 
to  him  and  resultant  shock  from  such  a  fall  could  re<hice  resistance 
so  that  chronic  bronchitis  might  develop  the  type  of  pneumonia 
which  was  the  cause  of  death  in  this  case,  but  slated  that  from  Ibc 
evidence  of  injuries  which  he  found  three  or  four  days  after  the 
alleged  fall  he  thought  tliere  could  not  have  been  such  a  condition 
of  shock  as  to  produce  such  result,  also  that  shock,  if  it  had  been 
present,  would  in  all  probability  have  been  noted  upon  the  hospital 
record,  aa  the  evidences  of  shock  are  readily  discoverable  and  should 
>>e  noted  in  everv-  hospital  report;  but  that  he  found  no  such  nare- 
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tion.  When  it  is  recalled  that  there  is  no  satisfactory  proof  of  the 
fall  of  from  eighteen  to  twenty  feet,  the  mere  possibility  of  a  caeual 
relation  between  the  injuries  alleged  to  have  been  sustained  and  the 
bronchial  pneumonia,  cause  of  death,  is  not  enoagh  to  base  the 
Referee's  award  upon. 

The  defendant's  exceptions  to  the  Referee's  findings  of  fact  and  . 
conclusions  of  law  are  sustained  and  award  aet  aside. 


Witfe  r.  Turner 

(3  Dept.  Reports  330.) 

Emplope—Aa  to  fko  are  emploj/cK. 

A  high  cutiKtable  and  Rppriol  police  offifHT  in  a  boroniili  alHo  BFtcd  as  a  bar-. 
tfiiiliT  for  the  defendant  wLen  tbe  duties  of  his  office'  pcnnitted.  These  dutiee  re- 
quired but  little  (it  hiH  time,  WliiLe  eiigagcd  in  his  employmcDt  as  a  bar-tender  h« 
was  called  by  the  defendnnt  to  quiet  a  disturbance  iu  the  hotel.  In  the  perforraanee 
«f  this  duty  be  was  tilli'd.  ITeld,  that  the  duty  which  lie  was  called  to  perform,  and 
in  the  iicrformance  of  wliieh  he  was  killed,  was  Ineidental  to  his  chief  emploTinent 
UN  bnr-tcnder,  and  that  bis  dependents  were  entitled  to  rompenaation  from  tbe 
defendant. 

I.uH  ticlcn&ta  and  hurial  expciitex — When  the  titiplojier  pnys  in  ezcett  of  tlOO. 

Tbe  expenses  of  the  lust  sicktiess  and  burial  amounted  to  $4!15.  all  of  which  was 
paid  by  the  employer.  It  was  contended  that  of  this  amount  all  In  excess  of  $100 
nliould  be  treated  aa  advance  payments  of  compensation.  Held,  that  tbe  contention 
of  the  defendant  could  not  be  sustained,  and  that  any  amount  paid  b;  the  employer 
for  last  sickness  and  burial  expenses  in  excess  of  tlOO  shonld  be  treated  as  a  vdun- 
tary  contribution. 


Appellant  repiT.sente<l  l».v  Win.  I).  Wallace  and  Charles  E.  Mehard, 

New  Castle,  Pa. 
Appellee  represented  by  Charles  H.  Young,  Kew  Castle,  ajipoiuted  for 

argument  by  Board. 

OPINION  BY  COMMISSIONER  SCOTT— January  30,  1917. 

In  this  case  the  Referee  has  verj'  carefully  considered  the  close  and 
interesting  (juestions  which  industrious  and  able  cotinsel  on  behalf  of 
the  claimant  and  defendant  have  pressed  upon  his  attention. 

In  support  of  his  appeal,  tlie  defendant  has  filed  a  nnmber  of  ex- 
ceptions to  the  findings  of  fact  and  conclusions  of  law  by  the  Referee. 
These  exceptions  are  embraced  in  the  record  before  us  in  detail  and 
will  not  here  be  repeated. 

AVhen  Louts  Witte  received  the  fatal  shot  by  the  hand  of  A.  F. 
T>yona.  a  temporary  guest  of  the  Central  Hotel,  he  was  on  the  hotel 
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premises  controlled  and  owned  by  the  defendant,  and  the  assault 
upon  him,  which  the  Referee  has  held  to  be  an  accident,  a  concluBion 
we  afSmi,  was  made  during  the  regular  hours  of  Witte's  employment 
by  the  defendant. 

LouiK  Witte  was  High  Constable  and  special  police  officer  of  the 
Borough  of  Ellwood  City  and  charged  with  the  performance  of  the 
duties  of  these  offices,  which  in  general  included  the  enforcement  of 
Borough  ordinances  and  the  maintenance  of  peace  and  order.  This 
work  did  not  require  much  of  his  time.  By  agreement  with  the  Bor- 
ough anthorities  Witte  was  permitted  to  accept  employment  with 
Tony  E.  Turner,  tlie  defendant,  owner  of  tiie  hotel  where  the  accident 
happened.  The  Burgess  reserved  the  right  to  call  him  from  this  em- 
ployment at  any  time  to  perform  the  duties  of  a  borough  officer.  The 
defendant,  subject  to  these  reservations  and  restrictions,  hired  him  at 
f  IS  per  week  as  a  bar-tender,  with  the  thonght,  at  least,  that  he  could 
use  him  to  maintain  order  in  the  bar-room  and  on  the  hotel  premises 
by  reason  of  his  bein^  a  special  police  officer. 

When  Witte  and  the  other  employes  of  the  defendant  went  to  the 
room  occupied  by  Lyons,  who  was  giving  trouble,  Witte  was  not  hired 
as  a  special  officer  exclusively  to  preserve  order,  nor  did  he  go  to  the 
room  6f  Lyons  at  the  suggestion  of  the  burgess  or  any  other  person 
outside  of  the  hotel.  He  had  no  warrant  and  Lyons  said  he  loolied 
like  a  bartender.  He  was  simply  called  by  his  employer  during  his 
regular  working  hours  as  a  bar-tender  to  look  after  a  disturbance  in 
the  hotel,  and  that  his  employer  considered  him  at  that  time  as  an 
officer  in  the  employment  of  the  borough  is  not  to  us  conclusive  of  that 
fact.  We  think  what  he  was  called  to  do  was  incidental  to  his  chief 
employment  as  bar-tender,  notwithstanding  he  was  also  an  officer  of 
llie  borough.  We  ai-e  not  disposed  to  consider  Witte's  somewhat  dual 
character  of  employe  or  bar-tender  and  public  officer  in  such  way,  that 
in  the  orderly  conduct  of  the  employer's  business  on  his  premises  he 
C4)uld  be  shifted  from  the  position  of  employe  to  that  of  public  officer 
at  the  will  and  under  control  of  the  employer,  as  the  exigencies  of  the 
employer's  business  might  require.  We  discover  no  error  in  the  find- 
ings of  fact  or  with  the  legal  conclusion  i-eached  by  the  Referee,  that 
T.^uis  Witte  suffered  a  fatal  injury  in  the  course  of  his  employment 
as  employe  of  the  defendant,  and  not  as  an  officer  or  employe  of  the 
Horough. 

Lyons  appears  to  have  been  generally  dissatislied  and  irritable,  bent 
upon  shooting  up  every  one  about  the  hotel.  When  arrested  he  said; 
'Every  hotel  I  stop  at,  they  treat  men  the  same,  scratch  my  liody 
and  tear  my  clothes,  I'll  kill  man  or  Christ,  set  the  dogs  on  me," 
And  he  states  upon  his  trial  before  the  Court:  "The  only  excuse  I 
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have  for  shooting  Witte  was  that  1  was  irritated  at  the  condition  of 
my  feet  and  angry  at  the  porter  for  the  way  he  had  used  me."  And 
although  hia  violent  attack  was  deliberately  directed  against  the  de- 
ceaaed  employe,  we  agree  with  the  conclusioD  of  the  Referee  that  the 
circumstances  of  the  shooting,  considered  in  the  light  of  the  testimony, 
clearly  indicate  the  assault  upon  Witte  was  against  him  as  an  em- 
ploye and  not  because  of  reasons  personal  to  him. 

It  is  contended  (hat  the  wage  basis  should  be  $18  per  week  and  not 
.'J20  as  taken  by  the  Referee.  This  objection  is  disposed  of  by  the 
ugreenieat  of  the  parties  written  into  the  testimony,  page  10. 

The  last  paragraph  of  Section  309,  which  reads:  "Where  the  em- 
ploye is  working  under  concurrent  contracts  with  two  or  more  em- 
ployers, his  wages  from  all  employers  shall  be  considered  as  if  earned 
from  the  employer  liable  for  compensation,"  taken  in  connection  with 
the  deceased  employe's  contract  with  the  Borough  and  receipts  there- 
from, justify  the  agreement  that  |20  was  the  average  weekly  wage 
proper  for  a  basis  of  conputation  of  compensation. 

The  record  shows  that  the  expense  of  the  last  sickness  and  burial 
amounted  (o  about  |435,  all  of  which  was  paid  by  the  defendant.  The 
testimony  is  not  clear  under  what  circumstances  this  amount  was 
paid.  It  is  contended  by  the  defendant's  counsed  that  the  payment 
was  made  at  the  request  of  the  claimant  and  should  therefore  be 
treated  as  an  advance  payment  on  compensation.  The  Referee  has  not 
found  that  this  amount  was  paid  upon  request  of  the  claimant  nor  do 
we  find  from  the  testimony  in  the  record  such  to  be  the  fact ;  besides, 
as  we  construe  the  Act  the  obligation  upon  the  defendant  to  pay  the 
reasonable  expense  of  the  last  sickness  and  burial,  where  death  re- 
sults within  fourteen  days,  shall  not  exceed  the  sum  of  |100,  and  any 
amount  paid  in  excess  of  this  must  be  treated  as  a  voluntary  contri- 
bution. To  allow  credit  beyond  $100  in  this  case  will  compel  the 
claimant  to  pay  an  obligation  out  of  the  compensation  due  her  which 
the  law  does  not  require  her  to  pay. 

Referee  afHrmcl  and  appeal  dismissed. 


•(.'asteel  v.  Elliott  &  Fisbei-. 

—SugtMeiivv  of — Aicard — When  it  Kill  be  sunlained. 

a  sufficient  evidence,  the  nward  o£  the  Referee 
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Appellant  represented  by  Simon  H.  Sell,  Bedford. 
Appellee  represented  by  Edw.  il.  Pennell,  Bedford. 

OPINION  BY  MACKEY— Chairman— January  31,  1917. 

The  Referee  has  found  that  Rumzy  Casteel,  the  husband  of  the 
claimant,  was  killed  while  working  (or  Shannon  Elliott ;  that,  at  the 
time  of  the  injury,  the  said  deceased  was  in  the  course  of  his  em- 
ployer's businesH,  and  both  were  under  the  terms  of  the  Pennsylvania 
Workmen's  Compensation  Act  of  1915. 

After  a  careful  reading  of  all  the  testimony,  we  find  no  error  in 
either  the  findings  of  fact,  conclusions  of  law,  or  award  of  the  Referee. 
We  find  from  the  evidence  that  the  deceased,  Eumzy  Casteel,  died  as 
the  result  of  an  injury  received  in  the  course  of  his  employment,  and 
that  the  said  death  occurred  on  September  20,  1916;  that  he  left  to 
survive  him  the  claimant,  his  lawful  widow,  aiid  two  sons,  William 
Jlead  Caeteel,  born  February  li,  1907,  and  Harold  Alvin  Casteel,  bom 
April  10,  1915.  We  find  that  his  daily  wage  was  fl.25  or  an  average 
weekly  wage  of  f6.88.  We  find  that  the  deceased  was  an  employe  of 
the  said  Shannon  Elliott  within  the  meaning  of  the  Workmen's  Com- 
pensation Act  of  1915,  and  that  he  was  not  engaged  in  agriculture 
and  thereby  exempt  from  the  provisions  of  this  law  by  Act  No.  3i3. 

The  award  of  the  Referee  is  accordingly  affirmed  and  the  appeal 
dismissed. 


*Dimple  v.  Fromm. 
(3  Dept.  Reports  320.) 

AgricuHtire — When  employe  is  engaged  in. 

While  crankiDg  an  Hutomobile  preparatory  to  going  to  a  railroad  station  for  some 
lime  wbich  was  to  be  used  in  white- washing  the  buildings  in  which  chiokt^ns  were 
kppt,  an  employe  on  a  chiekeD  and  poultrj  farm  was  fatally  injured.  Held,  that  the 
employe  was  engaged  in  an  agricultural  occupation  when  injured  and  the  Referee'a 
award  of  compenHntion  was  reversed. 

Per  Commissioner  I*ech  ;  "A  farmer  may  cultivate  all  of  his  land,  or  only  a  part 
of  it.  Be  mnj-  engage  in  general  farming  or  he  may  apecialiKe.  The  tendency  of 
the  times  is  to  produce  i^pccinlists  in  all  occupations,  and  if  the  farmer  chooses  to 
devote  his  time,  talenlH.  energy  and  capital  in  any  particular  direction,  whether  it 
b«  raising  crops,  raising  stock,  raising  poultry,  raising  fruit,  dairying  or  any  other 
employment  incidental  to  farming  or  agriculture  in  this  hroad  Bense,  he  may  do  so 
without  taking  himself  out  of  his  occupation  as  generally  understood. 

"For  these  reasons  the  Board  is  of  the  opinion  that  the  legislature  used  the  term 
'agriculture'  in  its  broad  sense  and  intended  to  include  within  its  meaning  such 
employments  and  pursuits  as  are  usually  connected  with  and  incidental  to  the 
work  of  (arming  or  agriculture  as  ordinarily  understood." 

■See  pace  SOT,  CiKi  ^p«>ied  t«  Orarts.  i:i:;  :i'od  ov  V^i'i)^  IL 


Appellant  represented  by  W.  C.  MeClure,  Pittsburgh. 
Appellee  represented  by  Wni.  P.  Knoell,  I'ittHbiirgh. 

OPINION  BY  COMMISSIONER  LEECH-^anuary  31,  1917. 

This  appeal  raises  a  most  important  question  of  law,  to  wit:  The 
proper  interpretation  and  application  of  the  word  "agriculture,"  as 
used- in  Act  No.  343  of  June  3,  1915,  P.  L.  777,  entitled 

"A  Hnpplement  to  an  Act  entitled  'The  Workinen'8 
Compensation  Act  of  1915,'  to  exempt  domestic  servants 
and  agricultural  workers  fi-om  the  provisions  thereof." 

Which  contains  but  a  single  section,  as  follows:   , 

•'Section  1.  Be  it  enacted,  etc..  That  nothing  con- 
tained in  any  article  or  any  section  of  an  Act  entitled 
The  Workmen's  Compensation  Act  of  1915  sliall  apply 
to  or  in  any  way  alfect  any  person  who.  at  the  time  of 
the  injury,  is  engaged  in  domestic  service^or  agricul- 
ture." 

Early  in  the  administration  of  the  "Workmen's  Compensation  Act 
the  Board,  as  the  request  of  parties  intei-esteil  and  in  doubt  as  to  the 
])roper  procedure,  felt  called  upon  to  express  its  thought  upon  a 
number  of  matters,  so  that  those  concerned  might  have  the  benefit  of 
the  suggestions  of  the  Board.  In  doing  so  the  Board  was  governed 
by  a  desire  to  extend  the  beneficient  features  of  the  Compensation 
Act  to  as  large  a  number  of  workmen  as  possible,  in  line  with  the 
thought  so  well  expressed  by  Chairman  Mackey  in  Marsh  v.  Groner, 
2  I>ept.  Reports,  page  1108: 

"The  policy  of  the  law  is  against  the  creation  of  any 
situation  whereby  a  workman  can  be  engageil  in  his  occu- 
pation within  the  State  of  Pennsylvania  and  be  deprived 
therebv  of  the  benefits  of  the  Workmen's  Compensation 
Act." 

With  this  thought  in  view  the  Board  adopted  and  published  on 
February  25,  1916,  the  following  rule: 

"Those  engaged  in  tlie  business  of  fruit  growing,  poul- 
try and  stock  raising,  dairying  and  horticulture  as  a 
business,  and  not  merely  as  incidental  to  general  farm- 
ing, come  under  the  Compensation  Act  of  15)15  and  are 
not  exempted  by  Act  Xo.  343  of  June  3,  1915,  which  is  a 
Supplement  to  the  said  Act." 

f Ruling  II,  2  Depl.  Rcpoi'is  310.) 

This  rule  met  witli  some  opposition  on  the  part  of  those  interested 
generally  in  agriculture  and  after  several  meetings  at  which  the  ques- 
tion was  thoroughly  discussed   from  ever;'  angle  the  Board,  upon 


lunture  deliberation,  conchided  that  tlie  rule  adopted,  as  cited  above, 
had  gone  too  far  in  Ihniting  and  restrk-tiug  the  word  "agriculture" 
and  therefore  on  May  18,  1916,  rescinded  its  former  action  and  with- 
drew the  rule,  leaving  those  interested  to  act  upon  their  own  judg- 
ment until  mioh  time  as  the  question  might  be  brought  before  the 
Board  upon  a  concrete  case  when  it  would  express  its  views  of  the 
proper  interpretation  of  the  term  "agriculture"  as  used  in  the  said 
Supplemental  Act. 

The  ease  before  na  clearly  raises  this  question  and  we  shall  address 
ourselves  to  the  task  of  an&wering  it. 

The  Referee  found  the  following  important  facts: 

That  at  the  time  of  the  accident  the  deceased,  Joseph  Dimple,  hus- 
Imnd  of  the  claimant,  was  employed  by  the  defendant  to  manage  the 
defendant's  chicken  and  poultry  farm,  which  consisted  of  about 
twenty-two  acres,  and  was  situate  in  Cranberry  Township,  Butler 
County,  Pennsylvania,  and  that  the  deceased  was  employed  (or  the 
purpose  of  looking  after  the  chickens  of  which  there  were,  at  the  time 
of  the  accident,  about  one  thousand  on  the  farm,  and  that  white  there 
was  a  garden  patch  on  the  farm,  and  some  wheat  and  grain  raised 
thereon,  the  greater  part  of  the  raising  of  truck  and  farm  products 
was  done  by  other  employes. 

He  further  found  that  on  June  22,  191(>,  Joseph  Dimple,  the  hus- 
band of  the  claimant,  was  cranking  an  automobile  upon  the  farm 
premises  for  the  purpose  of  starting  it  in  order  that  he  might  go  to  a 
nearby  station  to  meet  his  wife  on  her  return  from  Pittsburgh,  and 
also  to  bring  back  to  the  farm  some  lime  purcliased  by  his  wife  for 
use  in  white-washing  the  buldings  in  which  the  chickens  were  kept. 
The  automobile  started  unexpectedly  and  pinned  the  deceased  Joseph 
Dimple  against  tlie  building,  the  spring  of  the  automobile  catching 
him  in  the  throat  and  tearing  it  to  such  an  extent  that  he  died  a  few 
hours  thereafter. 

The  Referee  further  found  that  the  claimant  was  the  widow  of  the 
dwieased  Joseph  Dimple,  and  was  dependent  upon  bim  for  support. 

Up  'U  these  facts  he  aiTived  at  the  following  conclusion  of  law: 

'That  the  contract  of  employment  between  Josejih 
Dimple  and  the  defendant,  in  which  the  said  Joseph 
Dimple  was  to  nmnage  and  operate  a  poultry  or  chicken 
farm  for  the  defendant,  and  incidental  thereto  to  do 
some  gardening  and  raising  some  wheat  and  other  crops, 
was  not  such  a  contract  of  employment  as  exempted  the 
said  Joseph  Dimple  from  the  provisions  of  Article  3  of 
the  Workmen's  Compensation  Act  of  1915,  under  the 
Supplement  to  said  Act  approved  the  3rd  day  of  June, 
,  exempting  such  employes  as  are  engaged  in  do- 


mestic service  or  agriculture  for  the  reason  that  the 
principal   senice  to   be  rendered   by  the  said   Joseph 
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Dimple  to  his  employei*  was  connected  with  iwultry  rais- 
ing, nnd  the  injury  sustained  by  him  which  caused  his 
death  was  sustained  wliile  engaged  in  performing  work 
in  connection  with  poultry  raising  under  his  contract 
of  eraploynient." 

There  is  no  donbt  that  in  his  conclusion  of  law  in  this  case  the 
Referee  was,  to  some  extent,  influenced  by  the  rule  adopted  by  the 
Board,  which  was  later  withdrawn. 

This  appeal  presents  two  C[UCStions: 

First.  Whether  the  raising  of  poultry  upon  a  farm  is  agricul- 
ture, and, 

Second.  Assuming  that  poultry  raising  is  agriculture,  whether  the 
task  upon  which  the  deceased  was  engaged  at  the  time  of  the  accident, 
was  so  closely  related  thereto  as  to  be  regarded  as  an  agricultural  oc- 
cupation. 

The  Supplemental  Act  exempts  any  person,  who  at  the  time  of  the 
injury  is  engaged  in  domestic  service  or  agriculture. 

We  take  this  to  mean  that  the  fact  that  a  workman  is  employed  as  a 
farm  laborer  is  not  controlling  ,but  that  the  test  to  be  applied  is  the 
character  of  the  work  upon  which  he  was  engaged  at  the  time  of  the 
injury.  Thus,  if  a  farm  laborer  is,  when  injured,  engaged  in  some 
work  which  is  clearly  not  agricultural  in  its  nature,  the  Supple- 
mental Act  would  not  apply  to  him,  and  he  would  be  covered  by  the 
Compensation  Act,  and  would  be  entitled  to  compensation  from  his 
employer. 

On  the  other  hand,  an  employe  whose  general  work  is  not  agricul- 
tural, but  who  is  temporarily  engaged  in  agricultural  work  or  in  farm 
labor,  and  meets  with  an  accident  while  so  engaged,  the  Supplemental 
Act  would  apply  to  him,  and  he  could  not,  if  injured,  claim  the  benefit 
of  the  Compensation  Act,  nor  could  bis  dependents  claim  comi)ensa- 
tion  thereunder,  if  death  resulted  from  his  injuries. 

So  it  has  been  held  in  California  that  where  a  farmer  temporarily 
engages  in  ordinary  teaming,  such  as  hauling  water  from  a  mine,  he 
takes  himself  ont  of  the  exempted  classes  and  his  employe  is  within 
the  protection  of  the  Compensation  Act  of  that  state. 
Jenkins  v.  Pieratt,  1  Ind.  Ace.  Com.  Cal.  114. 

So  a  carpenter,  who  works  in  both  carpentry  and  in  farm  labor,  is 
employed  by  a  farmer  as  a  carpenter  to  build  a  cottage,  and  is  in- 
jured while  so  doing,  is  entitled  to  compensation. 

Blaine  v.  McKinsey,  1  Ind.  Ace.  Com.  Cal.  641. 
Craig  V.  Hartson,  2  Ind.  Ace,  Com.  Cal.  235. 
Cowles  V.  Alexander,  2  Ind.  Aec.  Com.  Cal.  615. 

So  also  a  workman  helping  to  construct  a  dam  for  an  artificial  lake 
on  a  farm  (Feehan  v.  Lewis,  2  Ind.  Ace.  Com.  Gal.  434) ;  and  a  ma- 
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chinist  engaged  iu  repairing  a  traction  engine  un  the  farm  (Snuw  v. 
Harris,  2  Ind,  Aec.  Com.  Cal.  393),  have  heen  held  to  be  entitled  to 
(rompensation  under  the  California  Act. 

It  seems  that  the  object  to  be  accomplished  by  the  work  done  de- 
tennJnes  its  character.  Thus,  while  plowing  and  clearing  land  is 
usually  farm  labor,  yet  if  it  is  done  in  connection  with  the  building 
of  a  railroad,  reservoir,  dam  or  canal  for  irrigation  purposea,  the 
workman  thus  engaged  are  held  not  to  be  engaged  in  farm  labor  or 
agricultural  work,  and  are  entitled  to  the  protection  of  the  Act.  On 
the  other  hand,  though  teaming  is  work  which  is  not  peculiar  to  farm- 
ing operations,  but  is  more  usually  done  for  industrial  or  commercial 
purposes,  yet  a  farm  laborer  who  is  injured  while  hauling  a  load  of 
lumber  from  a  depot  for  shipment  to  another  farm  for  his  employer 
and  is  injure<l  while  so  doing,  has  been  held  to  be  engaged  in  agricul- 
ture, and  this  notwithstanding  the  fact  that  the  lumber  was  not  for 
use  on  or  connected  with  the  farm  upon  which  he  was  employed,  the 
reason  given  being  that  farm  hands  are  required  to  perform  miscel- 
laneous duties  off  their  employer's  premises,  and  that  the  teaming 
work  was  done  by  him  in  consequence  of  bis  employment  as  farm 
laborer. 

Ratcliff  V.  DeWitt  Co.,  1  Ind.  Ace.  Com.  Cal.  639. 

It  is  not  necessary  to  go  to  the  length  to  which  this  decision  goes, 
for  it  seems  clear  that  not  only  those  operations  which  are  custom- 
arily done  for  the  purpose  of  tilling  the  soil,  raising  live  stock  or 
poultry,  or  for  preparing  the  product  for  market  upon  the  farm  but 
also  those  which  are  necessary  and  usual  for  the  marketing  of  the 
product,  mast  be  regarded  as  so  far  part  of  the  operations  of  the  farm 
itself  as  to  be  agriculture,  even  though  they  do  not  differ  in  character 
or  in  risk  from  similar  operations  usual  and  necessary  in  commercial 
or  industrial  plants. 

If  then,  chicken  tanning  is  to  be  regarded  as  agriculture,  the 
cranking  of  an  automobile  for  the  purpose  of  bringing  from  the  sta- 
tion lime  to  be  used  upon  the  chicken  houses,  is  itself  agricultural. 

The  decisive  question,  therefore,  is  whether  chicken  raising,  as 
conducted  upon  the  defendant's  farm,  is  or  is  not  agriculture.  While 
the  Supplemental  Act  is  in  derogation  of  the  policy  of  the  State,  as 
announced  in  the  Workmen's  Compensation  Act  of  1915,  and  is,  there- 
fore, to  be  construetl  strictly,  we  are  not  authorized  to  go  outside  of 
the  ordinary  meaning  of  the  language  used  iu  order  to  include  in  the 
humanitarian  purposes  of  the  Compensation  Act  employes  who  are 
excluded  by  the  ordinary  meaning  of  the  language  of  the  Supple- 
mental Act. 
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The  I'viiiisy  Ivan  ill  Act  does  uot  stand  aloue  in  exempting  from  the 
ojieratioii  of  its  ('oiiii)eu»«tioii  Act  peraons  engaged  in  agriculture 
■nnd  dome)«tic  Herv'ice.  Similar  exemptions  are  /ound  in  the  Compen- 
^■ation  act  of  the  following  States:  Iowa,  Minnesota,  Nebraska,  Rhode 
Inland,  California,  Xew  York,  Texas,  West  Virginia,  Indiana,  Maine 
and  Maryland.  Other  Acta,  such  as  those  of  Ohio  and  Sevada  apply 
only  to  employers  who  employ  a  certain  number  of  workmen.  Al- 
though the  exeni[)tion  of  persons  engaged  in  agriculture  occurs  in  the 
Attn  of  HO  many  states,  we  have  not  been  able  to  find  any  judicial 
decision  on  this  question  in  any  of  the  states  whose  compensation 
laws  contain  exemptions  in  terms  identical  or  closely  similar  to  those 
iise<l  in  the  Supplemental  Act. 

We  have,  however,  found  some  enlightening  discussions  in  the 
almve  citetl  decisions  of  the  Califoiiiia  Indnstrial  Accident  Commis- 
i^ion  construing  and  applying  Section  51  of  the  Act  of  that  State, 
wiiich  pi-ovides, 

"The  term  ■eniph)ymeiit'  is  niomit  to  include  any  trade, 
hnsiness,  work,  occupation.  •  •  •  cxcfpt  where 
pers<ms  are  employed  solely  in  farming,  dairv,  agricul- 
tural, viticultural,  or  horticultural  labor,  in  poultry  or 
stock  raising,  or  in  household,  domestic  services." 

While  this  section  on  its  face  appeal's  to  indicate  that  the  term 
"agricultural  labor"  is  to  be  construed  as  separate  and  distinct  from 
viticultural  or  horticultural  or  daii-y  labor,  or  poultry  or  stock  rais- 
ing, we  are  iiersuaded  that  tlie  legislature  of  California  meant  to 
make  an  exception  only  of  persons  engaged  in  agricultural  or  domestic 
service,  and  added  to  the  generic  term  "agricultural"  the  words 
"dairy,  viticultural,  horticultural  labor,  and  stock  and  poultry  rais- 
ing, or  in  household  domestic  services."  in  an  effort  to  be  more  specific, 
and  did  not  intend  to  include  moi-e  in  the  exempted  classes  than  is 
covei-ed  in  the  acts  which  mei-ely  use  the  generic  term  "agri culture." 

It  is  perhaps  i>ertinent  to  note  that  the  United  States  Department 
of  Lalmr  in  digesting  the  California  Act  states  that  it  exempts  those 
engaged  In  ''domestic  service  and  agriculture." 

We  have  decided  that  it  is  not  reasonable  to  conclude  that  the  legis- 
lature in  using  the  term  "agriculture,"  intended  it  to  apply  only  to 
the  production  of  grains,  grasses  and  other  products  of  the  soil.  The 
purjiose  of  the  legislature  seems  to  have  been  to  relieve  farmers  as  a 
class  fi'<mi  liability  under  the  Compensation  I^w,  and  the  phrase 
"agriculture"  should  be  coustrue<l  so  as  to  give  effect  to  this  legis- 
lative purpose,  and  should  not  be  narrowly  interpreted  so  as  to  apply 
only  to  a  part  of  the  operations  which  are  usually  carried  on  upon 
llie  farms  of  this  Commonwealth. 
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UpOD  a  careful  consideration  of  the  question  and  of  the  rule  an- 
nounced but  withdrawn  by  the  Board,  we  are  convinced  that  the 
legislature  did  not  intend  to  restrict  the  effect  of  the  Act  merely  to 
the  production  of  grains,  grasses  and  other  products  of  the  soil,  and  to 
be  inapplicable  to  other  operations  such  as  chicken  and  stock  or  truck 
raising,  growing  of  flowers,  op  the  keeping  of  cows  for  sale  or  for 
dairy  pnnioses,  customarily  carried  on  upon  the  farms  of  this  Com- 
monwealth, so  as  to  make  tlie  liability  of  the  farmer  dependent  upon 
the  particular  task  in  which  his  employe  was  engageil  in  at  the  time 
of  the  accident.  Nor  does  it  seem  that  the  term  "agriculture"  can  be 
construed  as  applicable  only  to  labor  done  upon  a  farm  used  for  gen- 
eral fanning  |iur;)oses,  and  as  inapplicable  to  a  farm  upon  which  poul- 
try or  stock  raising,  dairying  or  horticulture  is  carried  on  as  an  inde- 
I)endent  business,  and  not  merely  as  au  incident  to  genral  farming. 
Not  only  would  such  a  construction  do  violence  to  the  ordinary  and 
usual  meaning  of  the  term  "agriculture,"  but  it  would  introduce  a 
<)istinction,  which  in  practice,  it  would  be  well-nigh  tmi>osflib]e  to  ad- 
minister. 

Webster  detines  "Agriculture"  as 

"The  art  or  science  of  cultivating  the  gi'ound,  includ- 
ing harvesting  of  crops  and  I'enring  and  management  of 
livestock,  tillage,  htislmndrj-;  ftirming  in  h  broader 
sense,  means  the  science  and  art  of  production  of  plants 
and  animals  useful  to  man  including,  to  a  variable  ex- 
tent, the  preparation  of  these  products  for  man's  use. 
in  this  broad  use  it  includes  farming,  horticulture,  and 
forestry,  together  with  such  subjects  as  butter  and 
cheese  making,  sugar  making,  etc." 

A  farmer  may  cultivate  all  of  his  land,  or  only  a  part  of  it.  He 
uiay  engage  in  general  farming  or  he  may  specialize.  The  tendency 
of  the  times  is  to  produce  8i)ecialists  io  all  occupations,  and  if  the 
fjirmer  chooses  to  devote  his  time,  talents,  enet^y  and  capital  in  any 
particular  direction,  whether  it  be  raising  crops,  raising  stock,  rais- 
ing poultry,  raising  fruit,  dairying  or  any  other  employment  inci- 
dental to  farming  or  agriculture  in  this  broad  sense,  he  may  do  so 
without  taking  himself  out  of  bis  occupation  as  generally  under- 
stood. 

For  these  reasons  the  Board  is  of  the  opinion  that  the  Legislature 
used  the  term  "agriculture"  in  its  broad  sense  and  intended  to  in- 
clude witbin  its  meaning  such  employments  and  pursuits  as  are 
usually  connected  with  and  incidental  to  the  work  of  farming  or  agri- 
culture as  ordinarily  understood. 

The  Board,  whilst  adopting  the  facts  found  by  the  Referee,  disap- 
proves of  the  conclusions  of  law,  and  therefore  sets  aside  the  award 
und  disallows  the  claim.  C    OOqIc 
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•Faggiaoi  v.  Temple  Coal  Co. 

(3  Dept.  Reports  334.) 

Medical  testimony  to  determine  loss  of  tision. 

Tliere  was  a  oonftiot  in  the  nnHlicol  t^wtimonf  with  refereDce  to  whether  the 
claimant's  injured  eye  possPS8P<i  the  powpr  of  vision.  A  disinterested  phj-siciaD  waa 
iipiMiinted  who,  after  examination,  reported  that  the  eye  was  uaeless  as  an  organ  ot 
vision.     The  award  of  the  Referee  was  aQirmed. 

Operation — Obligatiun  of  cmplof/c  to  submit  thereto. 

A  claimant  is  not  obliged  to  submit  to  an  opcrnlion  on  an  injured  ejc  when  Bucl) 

oiHTation  would  endanger  the  loss  of  the  remaining  eye. 


Appellant  represented  by  John  B.  Wilson,  Scrautun. 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OPINION  BY  MACKEY— Chairman— January  31,  1917. 

In  this  case,  there  was  a  conflict  in  the  medical  testimoay  and 
some  serious  doubt  arose  as  to  whether  or  not  the  claimant  was  acting 
in  good  faith  and  had  told  the  entire  truth  about  his  ability  or  in- 
ability to  see  with  his  injured  eye.  His  right  to  compensation  was 
not  qiiestione*!,  inasmuch  as  it  was  admitted  that  he  was  injured  in 
the  course  of  hie  employment  tor  the  defendant,  and  both  were  under 
the  terms  of  the  Pennsylvania  Workmen's  Compensation  Act  of  1915. 
It  was  contended,  however,  by  the  defendant,  that  the  functions  of 
vision  of  the  affected  eye  were  only  slightly  interfered  with,  so  that, 
under  the  powers  granted  to  the  Referee,  both  by  the  Act  of  Assembly 
itself  and  by  the  rules  of  the  Board,  the  Referee  applied  for  leave  to 
select  a  disintei'ested.  competent  physician  to  examine  the  claimant 
and  to  report  accordingly.  The  Referee  chose  Dr.  C.  L,  Frey,  of 
Scranton,  and  the  choice  was  formally  endorsed  by  the  Board.  This 
physician's  report  is  as  follows: 

"This  certifies  that  I  have  examined  Adam  Faggiani,  and  find  his 
left  eye  useless  as  an  organ  of  vision,  in  consequence  of  a  long  wound 
of  the  cornea,  which  perforated,  causing  traumatic  cataract,  which 
subsequently  absorbed  (or  may  have  been  removed  by  his  attending 
surgeon).  The  pupillary  area  is  now  in  part  ohwtructed  by  opaque 
capsule;  the  iris  in  part  attached  to  corneal  cicatrix,  where  it  be- 
came entangled,  and  the  almost  central  long  cicatrix  adds  still  further 
to  the  interference  with  light  rays.  The  eye  is  not  without  power  of 
lecognizing  light:  but  has  not  sufficient  vision  to  permit  any  occupa- 
tion requiring  vision." 

"^  p.«  Bfl7.  r.«.  App«.led  to  Conrf.  Diq.lircd  cv  GoOt^lC 
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This  Btatement  waa  received,  under  ttie  rules  of  the  Board,  without 
objection,  and  both  the  claimant  and  the  defendant  agreed  that  it 
should  be  placed  upon  the  record  to  be  considered  as  though  Dr.  Frey 
were  present  and  had  testified  accordingly.  It  will  be  noticed  that 
there  was  no  satisfactory  evidence  produced  as  to  a  favorable  result  of 
an  operatiou,  but  to  the  contrary,  it  was  admitted  by  those  proposing 
it  that,  although  a  common  one,  it  necessarily  involved  the  claimant 
in  the  danger  of  losing  his  sight  in  both  eyes.  We  do  not  think  that 
this  is  a  risk  that  he  need  take.  We  further  find  from  this  evidence 
that  the  claimant  has  suffered  the  loss  of  an  eye. 

We  accordingly  afSrm  the  Referee  and  dismiss  the  appeal. 


•McCanley  i\  Imperial  Woolen  Co. 

(3  Dept.  Reports  340.) 

Anthrax — Evidence  tniiufficicnt  to  eatahliak  its  <irigin  in  aooideni. 

Compensation  was  daimrd  on  ttie  erouod  that  the  deceasrd  had  died  from  external 
nntbrpx,  the  disease  huving  been  contracted  through  an  accident  sustained  hy  the 
di>ceaB(M]  while  in  the  course  of  liis  employment.  Held,  tbst  the  evidence  offered  was 
iDsaflicient  to  establish  the  fact  that  the  deceased  bad  sustained  an  sccidnnt,  and 
tbe  award  of  the  Eeferce  was  reversed. 


Appellant  represented  by  Wm.  T.  Campbell,  Philadelphia. 
Appellee  reppesented  by  Murphy  &  Levy  and  Wra.  F.  Kelley,  Philadel- 
phia. 

OPINION  BY  MACKEY— Chairman— February  1,  1917. 

It  was  agreed  both  by  the  claimaut  and  defendant,  at  the  bearing 
before  the  Referee  that  the  claimant's  husband,  James  McCauley, 
had  lieen  in  the  employ  of  the  defendant  as  a  wool  sorter  on  and  tte- 
fore  April  4,  1016;  that  his  average  weekly  wage  was  fll.  It  was 
further  admitted  by  the  defendant  tliat  the  said  James  McCauley 
died  on  April  7,  1916,  leaving  to  survive  him  the  following  depend- 
ents:— Mary  McCauley,  his  widow  and  his  children,  Emma  McCauley, 
Iwrn  March  20,  1901 ;  Samuel  McCauley,  born  June  24,  1904 ;  Beatrice 
McCauley,  born  December  25,  1906;  David  McCauley,  bom  May  24, 
1909.  It  was  also  agreed  tliat  the  said  James  McCauley  died  as  the 
resnlt  of  external  anthrax. 

The  Referee  has  found  from  the  evidence  that  external  anthrax 
'■can  only  be  contracteil  by  the  anthrax  germ   entering  the  body 

•Hw  pin  887,  CmiM  AppMltd  to  Court*. 
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through  some  break  in  the  skin;  tliat  the  hreak  in  the  skin  may  be 
microscopic,  tiut  that  usually  there  is  a  break  in  the  skin  visible  to 
the  eye." 

The  seriouN  question  that  was  liefore  the  Referee  for  determinatiou 
was  whetlier  the  external  anthrax  which  caused  the  death  of  James 
Mc('auley  was  due  to  a  scratcli  from  a  sticker  in  the  wool  which  the 
Oeceased  was  carrying  wliile  acting  in  the  course  of  bis  employment 
for  the  defeudant. 

Dr.  Orlando  H.  Petty  testified  that  he  specializes  in  pathology, 
bacteriology  and  internal  medicine.  He  saw  James  McCauley  on 
April  5,  IHIC;  that  the  deceased's  neck  was  greatly  swollen,  out  even 
with  his  jaw,  and  mid-way  between  the  jaw  and  the  Adam's  apple; 
that  there  was  a  pimple  or  a  vesicle,  not  much  over  a  quarter  of  an 
inch  in  diameter  on  the  right  side  of  the  neck ;  that  McCauley  gave  the 
history  of  that  pimple  at  that  spot,  which  he  had  scratched  and  it 
almost  immediately  began  to  swell ;  that  the  defendant  had  given  to 
him  no  histoiy  of  having  had  an  accident  in  the  course  of  bis  employ- 
uient ;  that  there  was  no  visible  break  in  the  skin ;  that  in  an  external 
anthrax  it  is  necessary  for  the  germ  to  enter  the  body;  that  there 
need  l>e  no  break  iu  the  skin  visible  to  the  eye ;  a  microscopic  break  is 
sufficient.  This  witness  testified  that  a  patient  might  have  external 
anthrax  without  an  abrasion. 

Dr.  Samuel  H.  Woody  testified  that  he  is  Chief  Resident  Physician 
of  the  Municipal  Hospital  of  Philadelphia  and  has  been  for  the  last 
eight  years;  that  during  that  time  he  has  observed  about  forty  an- 
thrax cases.  He  saw  the  deceased  on  the  night  of  April  5,  liH6;  that 
he  was  sulfering  with  typical  anthrax;  that  there  was  a  lesion  on  the 
side  of  the  neck  about  the  size  of  a  ten-cent  or  twenty-five-cent  piece, 
and  around  this  was  an  enormous  swelling,  very  red  and  very  hard. 
The  deceased  gave  him  no  history  of  an  accident.  This  witriess  testi- 
fied that  there  must  be  a  break  in  the  skin  in  every  case  of  external 
anthrax,  but  this  break  may  be  microscopic.  This  physician  testified 
that,  at  the  time  ho  saw  the  patient,  the  case  had  progressed  so  far 
that  it  was  impossible  to  tell  whether  or  not  there  had  been  a  break  In 
the  skin. 

Dr.  Horace  G.  Longacrp  saw  the  decease<i  on  April  5,  1016.  He 
l<»o  found  the  patient's  neck  greatly  swollen,  with  a  red,  hard  pimple 
rhout  midway  lietweeu  the  angle  of  the  jaw  and  the  point  of  the  jaw ; 
Ihat  there  was  no  visitde  laceration  or  break  in  the  skin.  This  wit- 
ness testified  that  the  decea«e<l  had  told  him  that,  on  the  morning  of 
April  4,  Ifllfi,  he  had  notice<l  a  pimple  on  his  neck  which  he  had 
picked,  and  at  four  o'clock  in  the  afternoon  his  neck  began  to  swell. 
Dr.  William  Devitt  saw  the  deceased  two  days  before  his  death. 
At  that  time  his  neck  was  greatly  swollen,  showing  signs  of  very  viru- 
lent infection.     The.only  history  given  to  this  phyaicMn,by.jtte,  de- 


ceased  was  that  he  bad  gone  to  work  perfectly  well  and,  in  the  aTter- 
uoon,  his  neck  began  to  swell.  There  was  nothing  said  at  the  time  by 
the  deceaseil  about  having  scratched  himself  with  a  burr.  This  wit- 
ness saw  a  break  or  abrasion  in  the  skin  in  the  neighborhood  of  the 
Adam's  apple ;  the  neck,  at  that  time,  was  swollen  so  greatly  that  it 
was  almost  impossible  to  tell  whether  or  not  the  condition  might  have 
resulted  from  a  scratch. 

Dr.  James  P.  Coll  testified  that  he  has  seen  several  cases  of  anthrax. 
He  stated,  as  his  opinion,  that  if  there  were  no  marks  on  the  de- 
ceased's neck  when  he  went  to  work  on  April  4th,  and  that  when  he 
returned  from  work  there  was  an  abrasion  on  his  neck  about  the  size 
of  a  dime,  and  that  the  deceased  subHequently  died  of  anthrax,  the 
disease  was  caused  by  the  anthrax  germ  entering  through  the  skin 
by  reason  of  a  sticker. 

Ur.  Samuel  S.  Ringgold  testified  that,  in  his  hospital  experience  he 
has  seen  three  oases  of  anthrax;  that  he  has  studied  the  subject  ex- 
tensively. He  gave  it,  as  his  opinion,  that,  if  the  deceased  was  a  wool 
sorter,  went  to  work  on  April  4, 1916,  with  no  marks  on  his  neck,  and 
sustained  an  abrasion  about  the  size  of  a  dime  upon  his  neck,  and 
the  neck  immediately  b^an  to  swell,  and  external  anthrax  developed, 
that  this  condition  was  brought  al>out  by  the  anthrax  germ  entering 
through  the  abrasion.  He  also  agreed  with  Dr.  Coll  that  anthrax, 
with  malignant  pustules,  comes  through  the  skin  and  not  through  the 
intestines. 

This  constituted  the  medical  testimony  that  was  produced  before 
the  Referee.  Drs.  Coll  and  Ringgold  had  not  seen  the  deceased,  but 
simply  gave  the  Referee  the  benefit  of  their  opinion  based  upon  rather« 
meagre  experience.  On  the  other  hand,  Drs.  Petty,  Woody  and  Long- 
acre  had  seen  James  McCauley  during  his  life  time,  and  the  time  that 
he  was  suffering  with  the  malady  that  caused  his  death.  Dr.  Petty, 
it  will  be  noted,  in  his  testimony,  gave  the  Referee  verj-  little  valuable 
information  except  to  confirm  and  strengthen  the  admission  of 
record  that  the  deceased  died  of  external  anthrax.  While  he  testified 
that  there  was  no  visible  break  in  the  skin,  still  such  visible  break  was 
not  necessary,  in  his  judgment,  as  the  anthrax  germ  could  enter  a 
microscopic  break.  There  is  some  force,  however,  in  the  doctor's  state- 
ment that,  in  his  examination  of  the  deceased,  there  was  no  history 
given  by  the  decease<l  as  to  an  abrasion  or  a  scratch.  I>r.  Woody,  who 
seems  to  have  had  the  largest  experience  in  this  disease  of  any  of  the 
medical  witnesses  called,  likewise  confirms  the  diagnosis  of  external 
anthrax;  also  states  that- the  deceased  had  given  no  history  of  a 
scratch  or  accident  such  as  the  hearsay  evidence  of  other  witnesses 
would  lead  us  to  believe.  He  further  adds  that  at  the  time  he  saw 
the  case  it  was  so  far  advanced  that  a  diagnosis  as  to  whether  or  not 
the  germ  entered  through  a  scratch  in  the  neck  was  impossible  be- 


cause  of  the  iiiHamed  and  enlargijd  condition  of  tlie  neck.  All  that 
tliie  medical  testimony  amounts  to  then  is  to  thorouglily  establish  that 
the  defeDflimt  died  of  external  anthrax;  that  that  particular  form  of 
this  malady  can  only  be  produced  by  the  anthrax  germ  entering  either 
a  visible  or  a  microscopic  bi'eak  in  the  skin,  and  cannot  follow  the 
introduction  of  the  germ  into  the  system  through  the  intestines. 

In  considering  the  weight  to  give  to  the  evidence  in  this  case,  it 
must  be  borne  in  mind  that  both  Drs.  Petty  and  Longacre,  who  visited 
the  deceased  at  St.  Timothy's  Hospital  before  his  death,  testified  that 
he  gave  them  a  history  of  a  pimple  which  had  been  scratched,  and  they 
both  testified,  that  at  that  time,  there  was  no  evidence  of  an  abrasion. 

We  have  gone  thus  fully  into  the  medical  testimony  in  an  endeavor 
to  discover  some  reliable  physical  evidence  of  injury  that  might  come 
up  to  our  definition  of  an  injury  by  accident,  but  we  are  led  to  be- 
lieve that,  instead  of  accomplishing  this  result  by  this  very  careful 
recital  of  the  medical  testimony,  we  have  reached  quite  the  contrary 
result,  for  we  find,  indee<I,  do  corroboration  of  the  hearsay  evidence 
as  the  other  testimony  produced  must  be  classed.  And,  furthermore, 
John  Morton  testified  that  he  had  had  a  conversation  with  Mrs.  Mc- 
Cauley,  after  her  husband's  death,  and  that  he  had  told  the  claimant 
that  the  doctors  intimated  that  McCauley  had  contracted  the  anthrax 
through  a  pimple  on  the  neck,  and  the  claimant  replied  that  that 
could  not  be  as  the  decedent's  neck  was  perfectly  clear  and  there  were 
no  signs  of  soreness  on  the  same.  This  statement  was  contradicted, 
however,  by  Mrs.  McCauley.  The  testimony  of  Thomas  Barclay  was 
purely  hearsay,  as  well  as  that  of  George  McCauley,  Hans  Creeley  and 
Gilbert  Glasgow,  and  consisted  only  of  statements  supposed  to  have 
been  made  to  them  by  the  defendant  concerning  receiving  of  a  scratch 
on  his  neck  from  a  burr  in  the  wool  which  be  was  carrying. 

This  case  illustrates  the  danger  of  basing  a  verdict  upon  hearsay 
evidence  as  well  as  any  that  has  been  called  to  our  attention  in  the 
administration  of  this  law.  The  deceased  undoubtedly  died  of  exter- 
nal anthrax.  Then  it  is  sought,  by  purely  hearsay  evidence  of  inter- 
ested and  sympathetic  witnesses  to  show  what  the  deceased  had  said 
was  the  cause  of  this  condition.  But,  as  against  that,  we  have  the  tes- 
timony of  other  witnesses  in  regard  to  contrary  stiitements  made  by 
the  deceased.  We  cannot  imagine  any  more  unsatisfactory  record 
upon  which  to  base  an  award.  This  case  is  governed  entirely,  we 
think,  by  the  Discussion  of  the  Board  on  hearsay  evidence,  as  puln 
lishcd  under  date  of  November  23,  1916  {see  2  Dept.  Reports,  page 
'2fi3fi),  and  subsequently  adoptetl  and  confirmed  by  Court  of  Common 
Pleas  No.  4.  of  Philadelphia  County,  in  Botto  v.  William  C.  Hamilton 
&  S(»ns  Compiiny,  ?>  Pept.  Rejiorts  1!)S.  Also  see  Carroll  v.  Knicker- 
Ice  Company,  218  New  York  435. 

For  these  reasons  the  Referee  is  reversed  and  the  award  disallowed. 


McGee  v.  Natioaal  Transit  Co. 

(3  I>ept.  Reports  334). 

Death — Connexion  mth  accident. 

An  employe  djpj  of  pneumonia,  siipcrinilupcd  by  an  nnpRtliotic  administered  i 
on  oporntinn  to  remove  a  fiiicer  whirh  had  been  accidentally  cnisliMl  while  the  d 
ceased  was  in  the  employ  of  the  defendant.  Held,  that  the  Referee's  award  of  eon 
pensation  to  the  dependents  should  be  affinned. 


Appellant  represented  by  Frank  P,  Martin,  Pittsburgh. 
Appellee  represented  by  D.  U.  Arird,  Warren. 

OPINION  BY  COMMISSIONER  LEECH— February  3,  1917. 

After  a  full  and  careful  hearing  in  the  above  case,  the  Referee 
found  tbat  Willis  H.  McGee,  the  deceased  employe  died  of  pneumonia 
which  was  superinduced  by  the  administration  of  an  anesthetic  for 
the  purpose  of  the  amputation  of  a  finger  which  was  badly  crushed, 
accidentally,  whilst  in  the  employ  of  the  defendant  company,  and 
that  the  claimants,  parents  of  the  deceased,  were  to  some  extent  de- 
I)eDdeut  upon  him  for  tlielr  support,  and  awarded  them  comjiensation 
according  to  the  schedule  set  forth  in  the  Act. 

We  have  vei^  carefully  read  all  of  the  testimony  in  this  case  and 
can  not  see  liow  the  Referee  could  have  reached  any  other  conclusion. 
The  testimony  was  clear  and  nncontradicted. 

The  Referee's  findings  of  fact  and  conclusions  of  law  are  adopted 
by  the  Board. 

The  award  is  therefore  affirmed  and  the  appeal  dismissed. 


Hoffman  r.  IVniiHylvania  Coat  &  Apron  Supply  Co. 

(3  Dept.  Reports  338.) 

Heiiring  de  noro — When  U  vAU  be  firantcd. 

Sixteen  days  after  the  claimant  had  Biistained  an  accident  paralysis  of  the  right 

aide  developed.      The  testimony  beartntc  upon  tlic  cauae  of  the  claimant's  conditiuii 

bfing  very  unsatiafactory.  the  award  of  the  Referee  was  set  aside  and  a  hearing 

de  novo  granted. 

Appellant  represented  by  Wilbur  P.  Whittle,  Philadelphia. 
Appellee  represented  by  William  Linton,  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— February  3,  1917. 
The  claim  petition  in  this  case  sets  forth  that  the  claimant  was  in- 
jured by  an  accident  on  February  1,  1916,  which  resulted  in  the  pa- 
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ralytjiH  uf  liis  right  side.  The  tvstiuiuiiy  eihawa  that  the  paralysis  first 
iiianifesteil  itself  on  February  17,  sixteeD  days  after  the  accident, 
and  that  the  claiiiiaDt  was  suffering  from  a  syphiletic  condition  of 
long  standing  and  that  the  present  condition  of  the  claimant  is  one 
well  known  to  the  medical  profession,  as  syphiletic  hemiphlegia.  This 
case  is  of  equal  imimrtauce  to  the  claimant  and  his  employer.  If  the 
chtimant's  present  condition  is  the  result  of  an  accidental  injury  to 
the  physical  structure  of  his  body  or  a  disease  or  infection  naturally 
resulting  therefrom,  then  he  is  entitled  to  compensation  according  to 
the  terms  of  the  Act.  On  the  other  hand,  if  his  condition  is  but  the 
natural  development  of  a  syphiletic  condition,  neither  caused,  aggra- 
vated or  accelerated  by  an  accident  occurring  in  the  course  of  his  em- 
ployment, then  it  i»  equally  important  that  compensation  should  be 
refused.  No  industry  or  employer  should  be  held  responsible  for  a 
disability  resulting  fnmi  the  effects  of  a  disease,  in  no  manner  con- 
nected with  the  employment. 

The  testimony  as  to  the  cause  of  the  claimant's  present  condition  is 
very  unsiitisfactory. 

The  Board  has  dei-ided  to  set  aside  the  award  of  the  Referee  and 
grant  a  hearing  d<!  novo,  time  and  place  of  hearing  to  be  determined 
upon  later. 


Ilotlt'ninn  r,  Pennsylvania  Coat  &  Apron  Supply  Co. 
la  Dept.  Keports  1275.) 

I II jury  hii  aa  accident. 

Till'  pruiiundi'miicc  of  tistiuiony  iiidicatpii  thnt  the  dnimniit  was  suffering  from' 
K.vhpilptH-  hi'mipblPKi".   wliioh   wus   not   cauaisi,   aggrnviiti'ii   or  aci'c'Iprnted   by   tlie 

iilloRfil  nwiili^nt,  iind  tlic  claim   For  «>ini)i'risBtion  was  dimillowpj. 


Appellant  represeulwl  by  Wilbur  F.  Whittle,  Philadelphia. 
ApfMdlee  represented  by  William  Linton  and  Ixuiis  I^vinson,  Philadel- 
phia. 

OPIMOX  BV  COMMISSIONER  LEECH— April  23. 

IIEARTNG  dc  noro. 

A  hearing  rfc  MOro  in  above  entitled  case  was  held  on  February  IC, 
l!H7,  at  the  office  of  the  Workmen's  Couq>ensation  Board,  1116  ^orth 
American  Building.  Philadelphia.  LnOOgIC 


Al'FEARAN'CES  AND  WITNESSES. 

At  tlie  time  and  place  of  hearing  tliere  appeared : 
Louis  Levinson,  Esq.,  represeuting  tlie  claimant. 
Wilbur  F.  Whittle,  Esq.,  representing  the  defendant. 

"Witnesses  for  cliiimaut: 

Mrs.  Mary  Hoffman, 
William  M.  O'Connell, 
Harry  E.  Shaw, 
Benjamin  Hoffmau, 
Dr.  W^illiam  Looker, 
Dr.  Alfred  Gordon, 

Witnesses  for  defendant: 
Dr.  -lOBeph  A.  Moore, 
Dr.  George  C.  Keiffer, 
Dr.  Harvey  E.  Hhock, 
Alice  P.  White, 
Dr.  William  A.  Smith. 

URIEt'  STATEMENT   Ol''   MATKRIAL,  TESTIMONY. 

T)ie  accident,  on  which  the  claim  for  compensation  in  this  case  is 
founded,  occurre«l  Tuesday,  February  1,  191fi,  at  about  8  A,  M. 

The  claim  petition  was  made  out  and  sworn  to  by  Harry  E.  Shaw, 
y  near  relative,  on  August  31,  liUfi. 

There  was  only  one  witness  who  could  testify  as  to  the  circum- 
stances  aurronndlng  the  accident,  a  William  M.  O'Connell,  who  was 
sitting  in  the  auto  truck  l)eside  the  claimant  at  the  time  of  the  col- 
lision which  it  is  alleged  caused  the  accident  and  resulting  injury 
which  brought  on  the  paralysis  from  which  the  claimant  is  suffering. 

This  witness  testifies  that  the  damage  done  to  the  car  in  which  iie 
and  Mr.  Hoffman  were  riding  was  slight.  He  was  not  injured  and 
did  not  know  that  Mr.  Hoffman  had  been  hurt,  and  does  not  see  haw 
he  could  have  been  injured.  Mr.  Hoffman  made  no  exclamation  and 
said  nothing  about  being  hurt  at  the  time  and  continued  his  usual 
work  until  S  P.  M.  of  that  day.  There  was  nothing  to  indicate  tiiat 
he  was  injured.  His  back  and  side  could  not  have  struck  anything  to 
cause  an  injury  as  the  seat  was  cushioned.  About  3  o'clock  in  the 
afternoon  Hoffman  complained  to  witness  of  pain  in  his  back,  being 
Kore  and  ached,  hut  did  not  attribute  this  feeling  to  the  accident,  or 
give  any  cause. 

Mrs,  Mary  Hoffman,  wife  of  claimant,  testified  that  Mr.  Hoffman 
came  home  at  about  10  P.  M.,  on  Februarj'  1,  and  complained  of  the 
accident  and  pains  in  his  back  and  head;  that  she  found  a  black  and 
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blue  Epot  about  the  size  of  a  dollar  on  the  small  of  his  back  which  she 
rubbed  with  liaiinent ;  that  he  worked  the  uext  day,  Wednesday,  and 
then  remained  off  work  (or  one  week;  being  attended  by  the  family 
physician,  Dr.  William  A.  Smith;  he  returned  to  work  on  Thursday, 
February  10,  1916,  and  worked  as  usual  until  Thursday,  February  17, 
when  he  suH'ered  a  stroke  of  jiaralysis;  that  the  first  intimation  or 
sign  of  a  stroke  occurred  the  preceding  night  whilst  engaged  in  play- 
ing a  game  of  cards  in  a  neighbor's  housi>,  when  his  hand  fell  and  his 
face  twitched ;  after  lying  down  for  a  time  he  went  home  alone  and 
sometime  during  the  night  she  discovered  he  was  speechless,  and  that 
on  Thursday  morning,  February  17,  after  breakfast  his  right  side 
Iterame  completely  paralyzed;  he  was  taken  to  St.  Mary's  Hospital, 
February  19,  1016;  that  his  wages  were  |20  per  week  and  that  his 
health  prior  to  that  time  had  always  been  good. 

Dr.  William  Looker,  licensed  as  a  general  practitioner  of  electro 
therapy,  testified  that  he  had  examined  Mr.  Hoffman  on  July  7,  1916, 
and  was  given  a  history  of  the  case ;  was  not  told  that  the  patient  had 
sutfered  an  injury,  but  had  been  in  an  automobile  accident,  and  pro- 
nounced the  ailment  a  case  of  delayed  apoplexy;  that  he  had  never 
heard  of  delayed  apo|)lexy  prior  to  three  years  ago;  that  some  cases 
are  delayed  four  weeks  after  the  accident;  that  he  did  not  make  any 
effort  to  get  the  hospital  record  of  the  case;  that  the  Hoffman  case 
was  the  first  case  of  delayed  apoplexy  he  had  ever  known ;  that  he 
was  not  educated  in  the  medical  school  and  didn't  know  about  it; 
that  it  is  a  late  discovery  made  by  specialists. 

Dr.  Alfred  Gordon,  a  well  known  expert  and  author  of  repute,  testi- 
fled  that  he  had  examined  Mr.  Hoffman  September  25,  1916,  but  from 
the  information  obtained  he  believed  that  at  the  time  of  the  accident 
the  man  sustaine<l  concussion  of  the  brain;  that  the  fact  that  Mr. 
Hoffman  was  suffering  from  syphilis  would  strengthen  his  diagnosis, 
as  syphilis  is  one  of  the  most  potent  factors  in  degenerating  blood 
vessels ;  if  a  man  had  syphilis,  he  cei'tainly  had  impaired  arteries,  and 
if  he  had  a  hurt,  particularly  of  great  intensity,  he  is  likely  to  have 
an  attack  of  apoplexy;  in  this  case  at  the  time  of  the  accident  the 
man  sustained  a  concussion  of  the  brain ;  he  had  headache  and  vertigo 
and  that  the  paralysis,  very  probably,  was  in  connection  with  that 
accident;  that  it  very  probably  was  the  causing  factor.  Delayed 
apoplexy  has  been  recognized  since  1891,  particularly  by  the  French, 
English  and  German  authors;  that  judging  from  his  own  experience 
it  might  l>e  delayed  from  four  days  to  four  weeks;  this  has  been  re- 
ported. 

Dr.  Harvey  E.  Schock,  testified  that  he  had  made  an  examination  of 
the  claimant  on  July  28,  1916,  at  his  home  and  found  him  suffering 
from  a  right  side  hemiphlegia,  due  to  arterial  sclerosis  following 
syphilis ;  this  opinion  he  based  on  the  following  facts: 
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"The  arteries  showed  a  high  grade  of  arterial  sclero- 
sis ;  there  were  two  Wasserman  tests  made  on  two  differ- 
ent occasions,  both  of  which  showed  a  strongly  marked 
case  of  syphilis;  there  was  do  loss  of  consciotisuess  at 
any  time  between  February  1,  the  date  of  the  accident, 
and  February  lU,  when  the  first  intimation  of  paralysis 
appeared,  whilst  he  was  engaged  ina  card  game;  if  the 
accident  bad  anything  to  do  with"  the  hemiphlegia   it 
would  have  evidenced  itself  within  a  period  of  17  days; 
it  would   have  appeared   within   a   few   moments   and 
within  a  few  days  at  most ;  that  he  did  not  know  of  any 
case  that  exceeded  3  or  3^  days ;  that  he  did  not  con- 
sider it  possible  that  apoplexy  due  to  traumatism  could 
be  delayed  17  days,  without  progressive  symptoms ;  that 
if  the  patient  were  progressively  losing  the  power  of  his 
right  arm  and  right  hand  from  the  time  of  the  accident 
up  to  the  17th  day  he  would  consider  it  a  possibility ; 
but  when  a  man  continues  his  usual  work  from  the  time 
of  the  accident  at  8  A.  M.  until  10  P.  M.  that  day  and 
returning  after   recovering  his   normal   condition   per- 
forming his  routine  work  and  suddenly,  during  a  mo- 
ment of  probable  excitement  is  the  loss  of  power,  the 
ripping  of  that  artery  it  was  due  to  that  excitement,  due 
to  high  blood  pressure  causing  the  breaking  of  that  blood 
vessel  on  the  evening  of  February  16 ;  that  Mrs.  Hoffman 
stated  definitely  and  specifically  to  him  that  thei-e  was 
only  one  injury  and  that  over  the  back  between  the 
shoulder  blades;  that  it  would  require  a  violent  trauma- 
tism with  severe  symptoms,  such  as  a  violent  concus- 
sion or  fractured  skull  to  bring  on  apoplexy." 
Dr.  George  C.  Kiefer  testified  that  he  was  chief  of  the  Medical  Staff 
of  St.  Mary's  Hospital ;  that  he  made  an  examination  of  the  claimant 
on  February  19,  the  date  on  which  he  was  brought  to  the  hospital; 
that  he  saw  him  every  day  from  that  day  until  June  1,  1916,  when  he 
was  discharged  from  the  hospital ;  that  he  had  absolute  direction  of 
the  treatment  given  the  patient;  that  he  found  claimant  suffering  , 
from  a  stroke  of  apoplexy  resulting  in  paralysis  of  the  right  side; 
that  he  never  knew  or  heard  of  the  accident  or  injury  of  this  man 
until  long  after;  that  he  directed  a  Wasserman  test  made  by  Dr. 
Joseph  A.  Moore,  a  specialist  in  laboratory  work,  which  revealed  the 
fact  that  the  patient  was  suflfering  from  a  very  strongly  marked  case 
of  syphilis  which  is  the  predisposing  factor  in  causing  arterial  de- 
generation and  diagnosed  the  ease  as  one  of  syphilitic  hemiphlegia, 
affecting  the  right  side ;  that  no  report  of  an  accident  or  injury  was 
made  to  the  hospital  authorities  by  anyone;   that  the  hospital  record 
shows  the  following: 

"Benjamin  Hoffman  was  admitted  February  19  and 
discharged  June  1,  1916;  condition  improved;  was  per-     [  , 
fectly  well  np  to  the  time  he  was  afl^icted;  was  playing'^"- 
cards  when  his  friends  noticed  the  muscles  of  his  face 
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twitcli  and  hi;^  liglit  btind  drop.  They  laid  liiiu  dowu  and 
asked  if  lie  was  sick  and  he  said  "No";  he  came  home  by 
himself,  lit  the  heater  and  went  to  bed,  talked  and 
groaned  and  tossed  about  all  night.  When  Mrs.  Hoff- 
man tried  to  rouse  him  to  go  to  work  he  seemed  listless 
and  had  to  have  help  to  dress;  was  not  able  to  go  to 
work ;  right  side  of  face  was,  and  still  is,  paralyzed,  and 
also  failure  to  talk,  aphasia." 

Neurologists  do  write  abont  delayed  apoplexy,  but  it  is  the  unusual 
thing.  If  there  is  such  a  tiling  aa  delayed  apoplexy,  absolutely  no  one 
could  tell  whether  an  injury  had  anything  to  do  with  it  or  not.  It 
is  ridiculous  to  say  so ;  if  the  accident  or  injury  liad  anything  to  do 
with  the  ai>oplexy  it  would  take  place  in  a  very  few  hours,  certainly 
not  longer  than  a  day;  that  the  patient,  Hoffman,  is  suffering  from 
apoplexy  of  syphilitic  origin  and  the  accident  had  absohitely  nothing 
to  do  with  it. 

])r,  William  A.  Smith,  who  had  been  the  family  physician  for  ten 
years,  testified  that  he  was  called  upon  to  treat  Mr.  Hoffman  on 
February  3,  1916;  that  he  found  him  suffering  from  concussions, 
bruises  and  shock ;  that  he  made  a  thorqugh  examination  of  bis  body, 
gave  something  to  alleviate  bruises;  did  not  think  he  was  seriously 
hurt;  that  he  called  at  the  home  of  tlie  patient  three  times  and  the 
paient  called  on  him  once ;  he  was  not  confined  to  his  bed ;  that  he  had 
recovered  his  normal  condition  and  did  not  see  him  again  until  Feb- 
ruary 17,  after  the  stroke ;  that  lie  sent  the  claimant  to  the  Hospital ; 
that  lie  knew  of  traumatic  apoplexy  being  delayed  for  two  or  three 
hours. 

Alice  P.  White,  tx)okkeeper  and  cashier  of  the  Pennsylvania  Coat 
&  Apron  Supply  Company,  Mr,  Hoffman's  employer,  testified  that 
she  knows  Mr.  Hoffman,  and  saw  Mrs.  Hoffman  shortly  after  Febru- 
ary 16,  and  again  on  the  10th  or  19th  of  June,  1916,  at  the  Hoffman 
home  and  gave  Mrs.  Hoft'man  |10  and  informed  her  that  the  company 
would  not  make  any  more  paymentN,  and  that  Mrs.  Hoffman  then 
said  to  her  that  some  persons  had  suggested  to  her  that  she  claim 
compensation,  and  that  she.  Miss  White,  knew  as  well  as  she,  Mrs. 
Hoffman,  that  Mr,  Hofi'man  was  subject  to  these  sjiells  every  once  in 
a  while  and  that  she  couldn't  honestly  claim  compensation ;  that  the 
money  paid  by  the  Company  to  the  family  was  not  <'oni|H'nsation  but 
a  gift  out  of  kindnesN,  because  the  Company  appreciated  the  fact  that 
Mr.  Hoffman  was  a  good  workman;  that  Mr.  Hoffman  several  times 
during  the  five  years  he  worked  for  this  company  had  spells  and  had 
aches  and  pains,  and  on  one  occasion  in  December,  1915,  was  brought 
back  in  the  back  of  the  delivery  car  and  taken  home  in  the  car;  that 
he  was  brought  in  at  other  times  and  complained  of  extreme  head- 
iiches;  that  he  talked  to  her  a  number  of  times  about  these  "apells" 
as  he  called  them. 


FINDINGS  OP  PACT. 

Ist.  Benjamin  Hoffman,  claimant,  and  PeunB,vlvania  Coat  &  Apron 
Supply  Company,  employer,  at  the  time  of  the  accident,  to  wit: 

Febniary  I,  1!)16,  had  accepted  Article  3  of  the  Workmen's  Com- 
X>en8ation  Act  of  1915. 

2n(l.  On  February  1,  ISlfi,  the  claimant,  in  the  course  of  his  em- 
ployment suffered  an  injnrj-  which  was  not  serious  and  from  whicb  he 
recovered  in  one  week  bis  normal  condition  and  returned  to  his  usual 
work. 

3rd.  On  February  17,  lOlfi,  the  claimant,  suffered  a  complete  right 
side  hemiphlegia,  which  first  manifested  itself  the  previous  evening 
whilst  engaged  in  a  game  of  cards. 

4th,  That  the  claimant  is  suffering  from  syphilitic  hemiphlegia, 
which  was  not  caused,  aggravated  nor  accelerated  by  tbe  accident 
which  occurred  on  February  1,  19HI. 

5th.  That  the  average  weekly  wages  of  the  claimant  were  $20 
per  week. 

CONCLUSIONS  OF  LAW. 

The  claimant  and  his  employer  had  accepted  the  provisions  of 
Article  3  of  the  Worlimen's  Compensation  Act  and  are  bound  by  its 
provisions. 

The  disability  of  the  claimant  not  beii^g  due  to  an  injury  by  acci- 
dent or  any  disease  or  infection  naturally  resulting  therefrom,  the 
claimant  is  not  entitled  to  compensation. 

DISALLOWANCE. 

From  the  above  findings  of  fact  and  conclusions  of  law  the  claim 
for  compensation  is  disallowed. 


•Iteiiish  r.  Union  Coal  &  ('oke  Co. 
(3  iJept.  Reports  345.) 

Depcndcneg — H'i/e  liriiii)  apart  fr'nn  hwibniul  at  the  lime  of  kis  death. 

A  hniband  left  hia  wife  anil  crhildrcn  nnil  WFiit  to  a  diutnnce  to  srcurc  mori?  tp- 
miinonitivp  work.  On  Ipnving  he  gave  his  wife  $54  in  monej,  bought  hir  a  pnir  of 
tihoTH  nnd  Iflid  in  a  HHiiply  of  groceries  for  tlie  uhp  of  herself  and  children.  It  was 
iinderfitood  that  when  lie  wna  finally  located  he  would  iiend  for  his  wife  and  childn'ii 
and  mrame  housekeeping.  Before  hecominp  re-established,  the  husband  was  killcil. 
Held,  that  the  Referee's  award  of  compensation  to  the  wife  slionld  be  aflirmed. 

I'er  Chairman  Maekey :  "While  it  is  true,  that  utrictly  spenklns,  the  eialmant  was 
not  living  with  her  huxband  at  the  time  of  his  death,  still  this  Reparation  wan  not 
one  as  contemplated  by  this  clause.  Tlie  Act  of  Assembly  in  this  particular  means 
if  thero  has  been  an  actual  separation  between  hnsband  and  wife  so  that  marital 
relationship  has  been  disturbed  or  actually  destroyeil  under  such  circiimitances  but  if 
the  wife  still  ia  dependent  upon  the  husband  for  sup]>urt  and  Ims  a  well  founded  ex- 
pectancy in  such  supl>ort.  tli^n  a  compenHntion  law  exIeiidH  its  benefits  to  her^'ni  |j^ 

*8ee  page  GOT.  Qua  Appeiled  tu  Ccmrtt. 


Appellant  repreaented  by  Dalzell,  Fisher  &  Hawkins,  Pittsburgh. 
Appellee  not  represented, 

OPINION  BY  MACKEY— Chairman— Februarj  3,  1917. 

The  question  involved  in  this  apical  is  that  of  the  dependency  of  the 
claimant  as  the  wife  of  the  deceased.  It  is  admitted  that  both  the  de- 
ceased and  the  defendant  were  under  the  terms  of  the  Workmen's 
Compensation  Law  of  1915  at  the  time  of  the  accident  which  resulted 
in  the  death  of  the  former.  It  is  also  admitted  that  Samuel  Benish, 
the  deceased  husband  of  the  claimant,  died  by  reason  of  physical  in- 
juries wliich  he  received  while  in  the  course  of  his  employment  for  the 
defendant.  As  a  matter  of  fact  there  ia  no  contention  as  to  any  of  the 
material  averments  of  the  claimant.  The  findings  of  fact  of  the 
Referee  have  not  been  made  the  subject  of  exception  by  the  defendant. 

This  appeal  involves  the  conclusions  of  law  which  the  Referee  has 
drawn  from  the  sixth  finding  of  fact,  as  follows: 

"That  the  deceased,  Samuel  Benish,  and  the  claimant,  Elizabeth 
Benish,  his  widow,  were  married  in  Monongah,  West  Virginia,  on 
SeptemJjer  28,  1916.  Tliat  after  their  marriage  they  went  to  house- 
keeping at  Anna  Belie,  West  Virginia,  and  later  resided  at  Potomac 
Manor,  West  Virginia,  Virginia  Junction  and  Lonaconing,  Maryland. 
That,  at  Lonaconing,  Md.,  the  deceased  was  employed  in  the  mines  but 
bad  to  stop  working  on  account  of  sickness.  That  he  complained  of 
the  mines  being  damp.  That  the  deceased  decided  that  he  would 
leave  Lonaconing  to  secure  work  at  some  mines  where  the  working 
conditions  were  better,  and  he  would  be  able  to  earn  more  money. 
That  he  left  Lonaconing  on  the  25th  of  March,  1916,  and  that  when 
he  left  he  gave  the  claimant  f54  in  money,  bought  her  a  pair  of  shoes 
and  laid  in  a  supply  of  groceries.  That  when  he  left  Lonaconing  it 
was  with  the  understanding  that  when  he  was  finally  located,  he 
would  send  for  the  claimant  and  children  and  resume  housekeeping. 
That  tiie  last  pay  he  drew  he  kept  for  his  own  expenses.  That  the 
claimant  received  a  letter  from  the  deceased  while  he  was  in  Thomas, 
West  Vii^inia,  in  which  he  states  that  the  mines  were  not  working, 
and  that  lie  would  go  on  further  and  write  her," 

These  findings  of  fact  stand  in  the  record  uncontradicted  and  with 
the  exception  of  the  date  of  the  marriage,  in  which  the  Referee  has 
inadvertently  erred,  the  notes  of  testimony  showing  that  it  should  be 
September  27,  1913,  they  must  be  adopted  by  our  Board  as  the  basis 
upon  wliicli  we  are  to  determine  the  relationship  of  the  wife  toward 
her  husband  as  to  the  question  of  the  claimant's  dependency  upon  her 
husband  at  the  time  of  his  injury. 


icvGooi^lc 


87 

It  must  be  borne  in  mind  that  the  actual  physical  separation  of  the 
husband  and  the  wife  was  not  until  the  25th  of  March,  last ;  that  the 
husband  left  home  for  the  purpose  of  securing  better  employment  and, 
at  the  time  he  left,  he  made  quite  liberal  provision  for  his  family  in 
view  of  his  station  in  life,  leaving  with  his  wife  ?54  in  money  besides 
a  stock  of  provisions.  Furthermore,  the  arrangement  was  that  as 
soon  as  he  secured  a  position  he  was  to  send  for  bis  wife  and  family 
to  join  him.    He  was  killed  on  the  12th  of  the  following  July. 

It  is  hardly  necessary  for  us  to  again  state  that  dependency  is  a 
question  of  fact  to  be  iletermined  by  the  peculiar  circumstances  of 
each  case.  See  Boone  v.  Pennsylvania  Kailroad  Company,  2  Dept.  Re- 
ports, page  1072 ;  Miller  v.  Thropp,  2  Dopt.  Reports,  page  2236 ;  Miku- 
laski  V.  Carnegie  Steel  Company,  filed  January  22,  1917  (to  be  te- 
jtorted). 

Section  307  of  the  Act  of  1915  says: 

"Xo  com])eusation  shall  be  payable  under  this  section 
to  a  widow  unless  sbe  was  living  with  her  deceased  huB- 
band  at  the  time  of  bi»  death  or  was  then  actually  de- 
[)endent  upon  hiiu  for  support." 

While  it  is  true,  that  strictly  speaking,  the  claimant  was  not  living 
with  her  husband  at  the  time  of  his  death,  still  this  separation  was  not 
'  one  as  contemplated  by  this  clause.  The  Act  of  Assembly  In  this 
particular  means  iC  there  has  been  an  actual  separation  between  hus- 
band and  wife  so  that  the  marital  relationship  has  been  disturbed  or 
iictually  destroyed  under  such  circumstances  that  the  wife  still  is 
dependent  upon  the  husband  for  support  and  has  well  founded  ex- 
pectancy in  such  support,  then  a  compensation  law  extends  its  benefit 
to  her. 

These  laws  are  baaed  upon  loss  of  wages.  Although  a  deserted  wife 
of  a  workman  can  go  into  the  proper  court  and  there  enforce  her 
marital  rights,  nevertheless  her  right  of  compensation  is  not  to  be 
adjudicated  by  these  standards,  for,  unless  his  death  as  a  result  of  an 
Hccident  suffered  "in  the  course  of  emplojinent"  for  his  employer  has 
DCtually  deprived  her  of  money  payments  that  she  had  l>een  receiving 
prior  to  his  death,  then  she  would  not  be- a  dependent  under  a  com- 
pensation law. 

But  we  can  place  no  such  interpretation  upon  the  facts  in  this 
ease.  Tliere  was  no  intended  separation.  If  everj'  man  who  starts 
out  from  his  home  in  pursuit  of  work  in  neighboring  cities,  with 
the  avowe<l  purpose  of  sending  for  his  family  as  soon  as  he  has 
necured  the  same,  should  be  adjudged  a  deserter  and  not  living  with 
his  family  then  every  community  would  be  filled  with  men  who  must 
necessarily  l>e  thus  classified.  That  is  not  a  common  sense  view 
of  such  a  situation.     AJl  the  circumstances  in  this  case  show  thatr 


the  rteceasefl  was  a  most  faithful  husband  and  father.  T)ie  uncon- 
tradicted testimony  indicates  that  from  the  time  of  the  marriage 
to  ttie  time  of  biH  departure  iu  quest  of  work,  the  family  life  had 
been  a  very  happy  one,  lie  made  as  ample  provision  for  his  family 
during  his  ahsenee  as  he  could  under  the  circumstances.  He  evi- 
dently, for  a  few  weeks,  liad  been  disappointed  in  his  ambitions. 
Death  came  before  he  couhi  accomplish  his  purpose. 

There  is  nothing  in  the  facts  in  this  case  to  warrant  the  inference 
that  there  had  l)een  any  interruption  in  the  family  relationship  as 
contemplate<l  by  our  comi)en8ation  law,  and,  therefore,  tlie  conclu- 
sions of  the  refei-ee  are  afHrme<l  in  every  particular,  together  with 
his  award  l)as«il  upon  the  same. 

The  ajipcal  is  ac<'ordingly  dismissed. 


Walkei-  V.  Alh'glieuy  Itiver  Minin;iro. 
Ct  Dept.  Reriorts  :W4|. 


Ill  niloulatintc  the  mcraicp  WPpkly  wugi"  f"''  cotniwnsHtioii,  tin.-  Irgnl  bolidnys  and 
Siiturdii}'  tiatC-liu1i<lti.vH  qihid  wliirli  the  employe  nrtiiiilly  n'orked  muat  nut  bo 
di'duclnl  from  tlie  totiil  number  of  workinj!  (biyK  in  tlii>  pcriwi. 

Mrdival.  Sargical  d  lliixinlnl  Srrricrx  as  in  l.iahilUy  of  Empluver  in  Caw  of  Death 
In  ensp  uii  omiiloyc  ilica  within   fourlcrn  liayH  after  thp  ucoidpnt,   the  emptiiypr 
in  liable  for  ini'ilieiil.  HiirK>enl.  liiwpiial  huiI  burial  expeuapH  only  to  tbe  pxtent  uf 
$1(10. 

Ei-idfticc—An  to  nuccrlmHing  arerage  tcecktg  wage. 
Wlien  a  claimant  in  ilenil  and  an  imiilieil  cyintract  in  beiliR  urtced  aicninst  the 
I'litercRtR  of  liiH  <l<'ppni1entti,  a  higlier  gntile  <if  proof  will  be  requiri'd  to  mtnblish 
NiK'U  u  eotitrai-t  than  in  a  curp  where  llie  claimant  is  u  witnesN  on  liin  own  behalf 
nml  lias  Ihf  npport unity  of  eoiitradietiiiK  the  ih'fpndant's  tesiitnuny  In  thin  rp- 
K|i(ti.  Followitie  <l<y-iHion  In  Stockribuski  r.i.  I^'lij^h  Valley  Coal  Co.,  3  Dept. 
Iteiforts  72.     (S.  C.)  2  I'a.  W.  C.  U. 

ll'oprs — ■Compiiialiiin  iif  triigi-3. 
t'or  several  montliN  preei'itiux  the  accident  the  (leivasrd  had  been  furniahed  the 
Kuppliitt  necptmury  to  carry  on  his  work  by  the  defendant  who,  in  turn,  charged 
them  a(;aiii8t  his  account  and  di-dueted  the  coat  thereof  frum  the  omiiloyc'H  gnixK 
earninKH.  In  ecunputing  the  aveniKo  wi-ckly  eiirningM  of  the  di-ceased  for  compen- 
Kation  puriHwen  it  was. — Held,  that  uii  agreempiit  existed  between  the  employer 
and  the  employe  that  Naeh  ileduelion  Khouhl  be  made  and  rompenfultion  shonld 
iKminliiigly  bi'  cnlculnted  uiain  the  employe's  net  parningx. 

VoniiKiiiiitioii — .4v  (')   irfic"   ci/m^e;i.tu(ion   in  due. 
TliR  Fumpetisatjon  iliir'  a  widow  for  the  deiith  of  her  huHband  bexins  to  run  as  of 


Api)eUaiit  itpivseiitt'il  liy  E.  \V.  Tail,  Pittsburgh. 
Api>eHee  represented  by  W.  L,  Peart,  Kittauniug. 

OPINION  BY  MACKEY— Chairman— February  7,  1917. 

Kliiier  M.  Walker,  husband  of  the  claimant,  died  on  March  29, 1916, 
RH  the  result  of  an  accident  which  occurred  on  Mai-ch  1,  1916,  while 
in  tlie  employ  of  the  defendant.  It  is  conceded  tliat  both  the  claim- 
ant and  defendant  were  under  the  tenns  of  the  Pennsylvania  Worlt- 
nu'H's  Comi>enBation  Act  of  1915  at  the  time  of  the  injury. 

The  important  quesitioDS  involved  in  this  appeal  are  the  proper 
method  of  calculating  the  average  weekly  wage  of  the  claimant  and 
whether  or  not  there  should  be  deducted  from  his  gross  earnings 
(he  charges  made  against  the  claimant  l>y  the  defendant,  because 
of  supplies  which  had  I)een  bought  by  the  claimant  of  the  defendant 
and  charged  to  his  account. 

We  have  just  fully  discuswd  the  rule  of  the  Board  found  in  Bul- 
letin 111.  pages  .S  and  9,  in  the  case  of  Adams  t;  the  Pittsburgh  Coal 
Company,  therefore,  there  is  no  need  of  repeating  our  thoughts  in 
this  opinion.  The  Kefei-ee  undertook  to  follow  our  rule  thus  laid 
down,  tnit  we  believe  that  he  erred  in  taking  it  too  literally  and 
ilediicting  from  the  number  of  days  as  a  divisor  the  holidays  upon 
which  the  claimant  actually  worked.  When  the  Board  directed 
that  holiday.s  should  Iw  deductwl  it  had  in  mind  that  these  were  the 
t\»yi*  the  emjiloye  was  usually  and  ordinarily  idle,  but  inasmuch 
us  the  determination  of  each  claimant's  daily  wage  is,  to  a  very 
large  degree,  a  question  of  fact  we  can  see  no  reason  why  there 
should  t)e  a  deduction  for  the  holidays  upon  which  the  claimant 
actually  i)erformed  a  full  day's  work  and  received  therefore  a  full 
day's  pay. 

We  have  also  previously  ruled  that  when  death  occurs  within  the 
period  of  fourteen  days  after  disability  that  the  |100  payment  as 
pr<ivide<l  in  Section  .107^(9)  shall  I>e  the  total  of  the  whole  obli- 
^iiitiou  upon  the  part  of  the  employer  to  pay. 

As  far  as  the  deduction  for  supplies  is  concerned  the  attitude 
of  the  Board  has  l)een  well  defined  in  two  cases,  both  written  by 
our  Brother  fyeech,  in  the  tirst  instance  in  Slichael  v.  A.  Pardee  & 
Company  2  Dcpt.  Reports  191C — where  it  was  held  "that  in  com- 
puting the  average  weekly  wage  of  an  employe  the  cost  of  supplies 
sold  to  him  by  the  employer  should  not  be  deducted  unless  the  con- 
tract of  hiring  contained  a  specific  provision,  or  a  well  known  cus- 
tom was  established,  to  the  eflfect  that  such  supplies  must  be  fur- 
nished by  the  employer  and  the  cost  thereof  deducted  from  the 
employer's  wages.    In  that  case  we  nded  that  the  deduction  should 
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not  be  made  for  the  i-easou  that  the  injured  workman  was  dead 
and  that  there  was  no  proof  offered  of  any  contract  wherein  it 
was  provided  either  8|>ecitically  or  otherwise  that  the  employer  should 
furnish  the  necessary  supplies  to  the  employe  and  deduct  the  cost 
thereof  from  hia  earninga.  We  also  held  that  the  burden  was  on 
the  defendant  to  show  that  the  employe  received  express  notice  that 
the  contract  contained  thU  provision.  In  Stockribuski  v.  Lehigh 
Valley  Coal  Conipauy  3  Dept.  Reports,  page  72,  we  reasserted  this 
same  principle  but,  baaiug  our  conclusions  upon  the  facts  of  that 
case,  directed  that  the  deduction  from  the  supplies  should  be  made 
l>ecau8e  it  clearly  appeared  that:  "while  no  express  contract  of  hir- 
ing'has  been  proven,  we  are  fully  satisfied  that  tlie  testimony  offered 
to  prove  an  implied  contract  was  competent  and  sufficient  to  estab- 
lish the  existence  of  such  a  contract  as  the  Act  contemplates.  This 
testimony  was  uncontradicted.  Although  the  claimant  was  present 
and  heard  the  statement  of  the  witnesses  be  did  not  undertake  to 
dispute  their  testimony  in  this  respect." 

These  two  decisions  mean  that  each  case  must  stand  upon  its  own 
facts  BO  that  if  the  evidence  shows  a  contract,  either  express  or 
implied,  the  price  of  such  supplies  should  be  deducted  from  the 
wage. 

We  have  also  established  in  these  two  cases  our  thought  that 
when  the  claimant  is  dead  and  an  implied  contract  is  being  ui^ed 
as  against  the  intei-esta  of  his  dependents  we  will  require  a  higher 
grade  of  proof  to  establish  such  a  contract  than  in  a  case  where  the 
claimant  is  a  witness  on  his  own  behalf  and  has  the  opportunity  of 
contradicting  the  defendant's  testimony  in  this  respect. 

We  have  previously  written  this  thought  in  our  "Rules  for  Ascer- 
taining Wages"  (Bulletin  No.  3 — page  D)  as  follows:  "If  the  con- 
tract be  oral,  the  burden  is  upon  the  employer  to  show  that  the 
employe  rci'eivp<l  express  notice  that  the  contract  contained  this 
provision," 

The  Board  holds  that  in  this  case  thera  is  sufScient  evidence  to 
conclude  that  the  deceased  employe  voluntarily  purchased  his  sup- 
plies of  the  defendant  because  the  defendant  had  been  accustomed 
to  furnish  them  to  him  from  time  to  time  during  several  months 
previous  to  the  accident  and  having  sold  such  supplies  to  him  had 
chained  them  against  his  account  and  had  deducted  the  cost  from 
his  pay.  We  caiiuot  believe  that  a  workman,  with  the  privilege  of 
purchasing  supplies  where  he  pleases  would  continue  such  an  ar- 
rangement without  a  definite  understanding  that  it  should  be  done 
and  therefore  we  find  as  a  fact  that  the  deceased  purchased  the 
supidies  from  the  defendant  and  that  they  were  chained  against 
him  in  consequence  of  an  agreement  between  the  defendaot  andrthe 
deceased  that  it  should  be  done.  ,  v^ntiti^^lL 
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We,  therefore,  feel  that  the  Refei-ee  was  in  error  in  nat  making 
the  deduction  as  requested  by  the  defendant.  Two  other  corrections 
are  necessary  in  order  to  arrive  at  a  proper  award. 

The  minor  child,  Mildred  Mary  Walker,  under  the  evidence  was 
born  January  6,  1911,  and  the  award  to' the  widow  must  begin  to 
run  as  of  the  date  of  the  death  of  her  husband,  March  9,  1916. 

We,  therefore,  accordingly  modify  the  Referee's  findings  of  facts 
as  follows:  Total  wages  of  the  deceased  for  a  period  of  sis  months 
just  previous  to  the  accident  was  $409.63  from  which  is  to  be 
deducted  the  cost  of  supplies  $35.69,  leaving  the  net  wages  of  the 
claimant  for  that  period  $373.94. 

We  find  that  the  number  of  working  days  during  that  period  was 
182.  The  Referee  on  page  8  of  his  findings  has  computed  the  total 
number  of  days  to  be  deducted  from  this  number  to  be  471^,  but 
in  that  number  he  has  included  lli^  Saturday  half-holidays  and  3 
other  holidays  upou  which  the  mine  was  in  full  operation  all  day 
long. 

The  Board  sees  no  reason  why  these  HYz  days  should  be  deducted. 
This  well  reduce  the  number  of  days  to  be  deducted  to  33  leaving 
149  as  the  divisor  or  $2,509  per  day,  multiplying  this  day  by  5^^  as 
required  by  the  Act  of  Assembly  giving  an  average  weekly  wage 
of  $13.80. 

TO  RECAPITULATE. 

In  order  that  there  may  \>e  a  thorough  understanding  of  the  cor- 
rections of  the  Referee's  records,  we  append  the  following  resume 
of  our  observations. 

1.  The  defendant  is  liable  for  $100  under  Section  307 — (9)  to 
defray  the  reasonable  expenses  of  the  last  sickness  and  burial.  Inas- 
much as  the  death  occurred  within  fourteen  days  after  disability 
there  is  no  other  medical  charge  to  be  made  against  the  defendant. 

2.  The  claimant's  compensation  is  to  begin  as  of  the  date  of  her 
husband's  death. 

3.  The  charges  for  supplies  are  to  be  deducted  from  the  deceased's 
gross  earnings. 

4.  The  legal  holidays  and  Saturday  half-holidays  upon  which  the 
mine  worked  are  not  deducted  from  the  total  number  of  working 
days  in  the  period. 

5.  The  date  of  the  birth  of  the  dependent  child  is  January  6, 
1911. 

6.  The  average  daily  wage  was  $2,509  an  average  weekly  wage 
of  $13.80. 

AWARD. 

It  is  hereby  ordered  that  the  defendant  pay  to  the  claimant  45% 

of  $13.80  or  $6.21   for  a  period  of  300  weeks,  and  from  December 


29,  1921,  15%  of  113.80  until  January  5,  1927,  at  which  time  the 
said  niiiiop  child  will  have  reached  the  age  of  16  years  and  it  is 
hereby  ordered  that  the  defendant  ehall  pay  to  the  said  claimant 
$100  to  defray  the  last  Bickn«»8  and  burial  of  the  deceased. 


*A(lams  r.  Pittslmi'gh  Coal  Oo. 

(3Dept.  Reports  389). 

Wiitie.1 — Foirer  of  the  Board  to  adopt  rule*  with  reference  to  aiccrlaitiiag  vjage*. 
The  Uoard  poMcaHou  authority,  under  the  Workman's  Compensation  Act  of  1016, 
|[>  mnke  and  adopt  rcnsoiiable  rules  for  QRccrtaininK  the  averngv  weekly  earnings 
of  an  employe. 

Wages — Compu  (oJion  of  iragcs. 

In  determining  the  number  of  dnyR  that  simll  1>r  tlie  divisor  necessary  to 
aRCertnin  the  avernKe  daily  wage  of  an  eniploye,  the  following  days  should  be 
rxeluded  from  the  iierind  mvered  by  the  caloulation :  Sundays,  legal  holidays,  half- 
iiolidays  each  week  and  days  when  the  employe  was  prevented  from  working 
through  no  fault  of  his  own. 


Appellant  repri'scutetl  by  Charles  M.  Johnston.  PiltHburtth. 
Api«'llee  not  represented. 

OPINION  BY  MACKEY— Chainran— Febniary  7,  1917. 

The  claimant,  Jolin  Adams,  was  in  the  employ  of  the  Pittsburgh 
Coal  Company,  the  defendant,  on  January  12,  1916,  It  is  admitted 
of  record  that  both  the  claimant  and  the  defendant  were  under 
Aii:icle  III  of  the  Workmen's  Compensation  Act  of  1915,  On  the 
day  jnst  mentioned,  claimant,  while  in  the  employ  of  the  defendant, 
or  while  prosecuting  the  defendant's  business,  siitfered  an  injury 
which  piwented  hiw  resuming  his  work  until  the  8th  day  of  February, 
lOlfi.  The  question  involved  in  this  appeal  is  to  determine  whether 
<ir  not  the  referee  was  right  in  his  method  of  calculating  claimant's 
daily  wage. 

It  iip]»pars  that  the  Referee  faithfully  followed  the  rule  adopted 
by  tiie  Board  in  this  respect,  and,  therefore,  this  appeal  brings  up 
for  i-eview  tiie  inelhod  of  calculation  that  was  laid  down  by  the 
Board  nnder  its  rules  for  as(^*rtaining  wages  and  its  direction  as 
lo  how  to  find  the  average  daily  wage  in  continuous  employment. 
iSee  Bulletin  No.  .H.  pp.  S  and  9). 

The  Referee  has  found,  and  he  is  entirely  justified  by  the  evidence, 
and  the  Board  adopts  his  findings  in  this  respect,  that,  during  the 
"  ^.  p,^  ner.  r-^  a„*.i«i  .«  r™«s  .  CoOgIc 
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six  montha  preceding  the  date  of  the  accident,  to  wit,  from  July  12, 
1!>15  to  January  12,  1916,  there  were  184  calendar  days  of  which 
2tt  were  Sundays,  2(i  were  Saturdays,  and  2  of  those  Saturdays 
were  legal  holidays,  to  wit,  December  25,  1915  and  January  1, 
1916,  and  4  other  days  were  legal  holidays,  to  wit,  September  6, 
1915,  October  12,  1915,  November  2,  1915,  and  November  25,  1915. 
It  does  not  appear  from  the  Referee's  findings  of  fact  that  claimant 
worked  on  several  holidays  or  half-holidays  occurring  in  the  period. 
And  the  Keferee  has  further  found,  and  the  Board  adopts  his  finding 
as  conclusive  in  this  respect,  that,  during  the  said  period  of  six 
months  just  referred  to,  the  claimant  was  prevented  from  working 
through  no  fault  of  his  own,  as  follows: — 6  days  on  which  the  claim- 
ant reported  for  work  at  the  mine  and  found  that  his  coal  had  not 
lieen  cut  by  the  Company,  and  that  he,  therefore,  could  not  work, 
and,  upon  one  day,  namely  December  15,  1915,  tie  claimant  reported 
to  the  mine,  ready  to  work,  and  there  were  no  cars  in  which  he 
could  load  his  coal.  The  lieferee  has  also  found  that,  in  the  aggre- 
gate, there  were  5  2-8  days,  or  42  working  hours,  during  which  the 
claimant  was  compelled  to  remain  idle  for  causes  over  which  he  had 
110  control,  as  follows:  For  making  necessary  repairs  and  because 
of  wrecks,  26  hours;  for  time  lost  because  of  the  death  of  a  miner 
during  the  work  day,  11  hours;  because  of  high  river,  proventing 
safe  loading  of  river  vessels,  4  hours;  because  of  the  shortage  of 
miners  by  their  failure  to  report  to  work,  1  hour.  Further,  the 
Referee  has  found  that  there  were  six  days  during  which  the  mine 
was  closed  the  entire  day,  as  follows:  July  24,  1915,  the  Miners' 
annual  picnic,  this  being  a  recognized  holiday  in  the  coal  regions, 
the  custom  having  been  adopted  both  by  the  operators,  in  which 
the  defendant  is  included,  and  the  miners  themselves;  August  16, 
1915,  when  the  mine  was  shut  down  because  of  a  mass  meeting  of" 
miners  to  discuss  the  conditions  growing  out  of  the  Colorado  mine 
strike;  October  12  and  13,  1915,  for  repairs;  November  12,  1915  on 
account  of  man  dying  on  man  trip,  it  appearing  by  the  evidence  that 
it  was  customarj'  for  the  men  to  be  idle  because  of  this  occurrence. 
This  is  a  miiversat  custom  among  the  miners  in  this  section,  and 
recognized  by  the  defendant,  as  well  as  other  coal  operators ;  Novem- 
ber 29,  1915,  because  of  a  broken  shaft. 

The  finding  of  the  Referee  that  the  mine  was  closed  for  repairs 
on  October  V2.  is  evidently  a  typographical  error  and  should  read 
"October  2",  as  it  appears  from  the  testimony  that  the  mine  was 
closed  for  repairs  on  that  date,  and  "October  12,"  is  included  as 
one  of  the  holidays  in  the  period.  With  this  correction  the  finding 
of  the  Refei-ee  as  to  the  days  during  which  the  mine  was  closed  for 
the  entire  day  is  adopted.  This  correction,  however,  does^not  affefit 
the  result  in  computing  the  average  weekly  wage. 


i/Dot  affect 
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The  Referee  has  further  found  that  the  total  earnings  of  the 
claimant,  for  that  period  of  six  months  under  consideration,  were 
$350,  and  that,  as  against  those  wages,  the  defendant  had  charged 
Ihe  claimant  $2.67  for  smithing  done  in  sharpening  the  claimant's 
picks. 

The  Referee  further  found,  as  his  fourth  conclusion  of  law,  that 
the  average  weekly   wage  of  the  claimant  is  to  be  computed  by 
deducting  from  184  days,  the  total  number  of  days  in  that  6  months 
period  prior  to  the  date  of  the  accident: 
2(J  days  for  Sundays, 
12  days  for  Saturday  half-holidays, 
6  days  in  which  claimant  went  to  work  and  the  company 

had  not  cut  his  coal, 
1  day  that  claimant  went  to  work  and  there  were  no  cars, 
!t'/4  dfiys  in  which  the  mine  was  not  in  operation  either  for 
the  whole  or  part  of  the  day, 
thus  making  a  total  of  62i^  days,  which,  deducted  from  the  total 
number  of  working  days  in  that  t>  months  period,  or  181  days,  as 
above  stated,  leaves  121^4  days  as  the  actual  number  of  days  during 
which  the  claimant  worked  during  the  6  months  period  just  prior  to 
his  injury.  The  Referee  then,  using  this  numtter  of  days  as  the 
divisor,  and  $350  as  the  total  earnings  of  the  claimant  for  that 
perioil,  found  that  the  claimant's  average  daily  wage,  during  the 
period  under  consideration,  had  been  ?2.87.  The  Referee  then  multi- 
plied this  average  daily  wage  by  5^4  days,  as  provided  by  Section 
30!>  of  the  Workmen's  Cora|>ensation  Act  of  1915,  and  thus  found  that 
tlie  average  weekly  wage  of  the  claimant,  under  this  method  of 
computation,  had  been  ?15.7S,  and  founded  his  award  upon  that 
basis. 

The  defendant's  appeal  brings  before  the  Board  two  questions 
for  consideration. 

1.  "flTiether  or  not  the  Board  has  any  authority,  under  the  Act 
of  Assembly,  to  adopt  and  promulgate  its  rules  for  ascertaining 
wages,  as  found  on  pages  8  and  9  of  Bulletin  No.  3. 

2.  If  the  Board  does  have  such  authority,  and  these  rules  are  not 
an  unreasonable  exercise  of  the  same,  then  has  the  Referee  correctly 
interpreted  them  and  jnstly  applied  them  to  the  facts  of  this  par- 
ticular case? 

In  con.iideriug  the  defendant's  appeal,  we  need  go  no  further 
than  to  review  the  Referee's  fourth  conclusion  of  law,  as  herein- 
before stated.  The  Referee  has  undertaken  to  implicitly  follow  the 
Board's  rule  for  finding  average  daily  wage  in  continuous  employ- 
ment, page  9.  Bulletin  So.  3,    Onr  instructions  there  read  as  follova: 
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1.  Take  total  earnings  for  six  months  preceding  the  accident,  or 
so  much  thereof  as  employe  has  worked  for  the  same  employer. 

2.  Siihtract  from  said  total  earnings  all  earnings  for  overtime, 
if  any, 

3.  Divide  remainder  thus  ohtained  hy  number  of  working  days. 

4.  For  average  weekly  wage  multiply  above  result  hy  five  and 
one-half. 

(a)  Sundays, 

(b)  Legal  Holidays, 

(c)  Half  holidays  for  each  week, 

(d)  Days  employe  was  prevented  from  working  through  no  fault 
of  his  own. 

When  the  Board  adopted  these  rules,  it  did  so  in  an  attempt  to 
properly  interpret  and  to  promulgate  a  reasonable  and  fair  formula 
for  ascertaining  the  average  daily  wage,  which  interpretation 
was  made  necessary  because  of  the  language  of  Section  309,  as 
follows : 

"Wherever  in  this  article  the  term  "wages"  is  used,  it  shall  be 
construed  to  mean  the  money  rate  at  which  the  service  rendered  is 
recompensed  under  the  contriict  of  hiring  in  force  at  the  time  of 
the  accident,  and  shall  not  include  gratuities  received  from  the 
employer  or  others;  nor  shall  it  include  hoard,  lodging  or  similar 
advantages  received  from  the  employer,  unless  the  money  value  of 
such  advantages  shall  have  been  fixed  hy  the  parties  at  the  time  of 
hiring;  nor  shall  it  include  amounts  detluctcd  hy  the  employers, 
under  the  contract  of  hiring,  for  labor,  material,  supplies,  tools, 
or  other  things,  fumishCKl  or  bought  by  the  employer,  but  necessary 
for  the  performance  of  such  contract  by  the  employe.  In  occupations 
involving  seasonal  employment  as  employment  dependent  upon  the 
weather,  the  employe's  weekly  wage  shall  be  taken  to  be  one-fiftieth 
of  the  total  wages  which  he  has  earned  from  all  occupations  during 
the  year  immediately  preceding  the  accident,  unless  it  shall  be 
shown  that  during  such  year  by  reason  of  exceptional  causes, 
such  method  of  computation  does  not  ascertain  fairly  the  earnings 
of  the  employe,  in  which  case  the  period  for  calculation  shall  be 
extended  so  far  as  to  give  a  basis  for  the  fair  ascertainment  of 
his  average  weekly  earnings.  In  continuous  employment,  if  im- 
mediately prior  to  the  accident  the  rate  of  wages  was  fixed  by 
the  day  or  hour,  or  hy  the  output  of  the  emidoye,  his  weekly 
wages,  shall  he  taken  to  be  Ave  and  one-half  times  his  average 
earnings  at  such   rate   for  a   working  day  of  ordinary   length  ex- 

NOTE:     Working  days  shall  be  eonBtnicd  to  mean  total  niimhcr  of  davB^in  the^r 
period  of  emplofuipnt  covered  according  to  the  cnlendnr  Iass,  ■  '^"■'-"-y  ^ 
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cliuling  earning!)  from  overtime,  and  using  as  a  basis  of  calculation 
liis  caruint^s  during  so  much  of  (he  precwling  six  uiontlis  as  he  worked 
for  the  same  employer." 

At  the  time  of  adopting  the  Hoard's  rules  and  its  formula  for  the 
mathematical  calculations  made  necessary  because  of  the  foregoing 
section,  there  were  two  widely  different  methods  advanced  for  the 
Board's  consideration.  First,  it  was  proposed  for  our  adoption 
that  the  true  method  of  ascertaining  a  workman's  average  daily 
wage  was  to  divide  his  total  earnings  for  the  six  months  period  just 
previous  to  his  injury  by  the  total  number  of  working  days  in  that 
period  upon  which  he  could  have  worketl,  im-siHictive  of  the  fact  as  to 
whether  he  had  or  had  not  worked  ninm  those  days.  Second,  it  was 
also  urged  before  us  that  the  proper  method  of  calculation  was  to 
divide  the  workman's  gross  earnings  for  the  said  period  of  six  months 
l.y  the  nnndwr  of  days  that  he  actually  worked,  without  any  refer- 
ence to  the  cause  of  his  idleness.  As  between  these  suggestions, 
the  Boanl  endeavored  to  liu/1  a  precedent  in  the  interpretation  of 
the  workmen's  compensation  laws  that  would  establish  a  fair  and 
workable"  method  and,  at  the  same  time,  present  a  result  that  could 
be  construed  as  a  wasonable  exercise  of  an  authority  imposed  by 
the  law  in  the  Board  l>ecause  of  its  obligation  to  properly  enforce 
a  statutory  provision. 

It  must  be  concealed  that  when  an  Act  of  Assembly  chaises  a 
commission,  such  as  our  Board,  with  the  interpretation  and  admin- 
istration of  an  Act  of  Assembly,  it  also  vests  such  a  commission 
with  certain  discretionary  powers  necessary  and  incident  to  the 
pro|)er  enforcemeul  of  the  law,  and  it  cannot  he  seriously  ques- 
tioned that,  when  such  a  commission  adopts  what  it  considers  as 
reasonable  nilei*  necessj^ir^-  for  tire  proper  and  expeditious  admin- 
istration of  the  law.  snch  interpretation  of  the  rules  can  only  be 
attachwl  on  tlie  gronnd  of  an  unreasonable  exercise  of  a  statutory 
discretion,  and,  furthermore,  it  seems  to  he  axiomatic,  therefore, 
that  he  who  attacks  such  an  exercise  of  discretionary  power  on 
the  gronnd  of  its  nnreasouableness.  assumes  liie  burden  of  proving 
such  an  assertion. 

In  the  interju'etation  of  a  statute  there  are  certain  well-considered 
and  thoroughly  known  rules  of  law  which  must  be  followed,  and, 
as  a  matter  of  fact,  have  been  followed  by  our  courts  from  the 
earliest  history  of  our  jurisprudence,  without  any  qualification  or 
modification,  down  to  the  present  time.  "The  words  of  a  statute 
lire  to  !«■  construed  acconling  to  their  popular  and  ordinary  accepta- 
tion." (Likin's  Petition,  223  Pa.  465!.  "In  the  construction  of 
statutes,  the  terms  or  language  thereof  are  to  be  taken  and  underr 
stood  according  to  their  usual   and   ordinarj-   significance  as  they 
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are  generally  uDderstood  among  mankind,  unless  it  should  appear 
from  the  text  or  other  parts  of  the  statute  to  have  been  intended 
otherwise;  and,  if  eo,  the  intention  of  the  legislature,  whatever  it 
may  be,  ought  to  prevail."  (Appeal  of  Pox  and  Wife,  112  Pa.  350). 
"Legislative  language  must  be  received,  not  necessarily  according  to 
its  etymological  meaning,  but  according  to  its  popular  acceptance 
and  especially  in  the  sense  in  which  the  legislature  is  accustomed 
to  use  the  same  words."  (Philadelphia  &  Brie  Railway  Co.  v.  Cata- 
wiasa  Railway  Co.,  53  Pa.  59.) 

Chief  Justice  Tilghm»n,  as  early  as  1815,  on  this  subject,  said: — 

"It  is  not  always  that,  by  grammatical  criticism,  we 
hit  the  meaning  of  an  Act  of  Assembly,  or  in  any  other 
A'rittng.  The  easiest  and  most  popular  construction  ia 
generally  the  truest." 

(Commonwealth  v.  Philadelphia,  1  Sargeant  &  Rawle  383.) 
Again,  in  Mercer  i.-,  Watson,  1  Watts  339,  the  Supreme  Court 
sjiid : — 

"Statutes  are  generally  to  be  understood  and  con- 
strued according  to  the  ordinary  meaning  and  common 
acceptation  of  their  terms.  Indeed  it  would  be  singu- 
larly strange  and  unreasonable  were  it  to  be  held  other- 
wise, since  they  are  to  be  regarded  as  rules  of  civil 
conduct,  and  everyone  at  his  peril  is  hound  to  Icnow  and 
to  understand  them." 

The  Workmen's  Compensation  Act  of  1915  is  a  remedial  statute 
and,  therefore,  is  to  be  construed  accordingly.  (Bank  v.  Common- 
wealth, 10  Pa.  41f!;  Wilson's  Estate,  15ft  P.  A.  288.) 

The  Board,  therefore,  in  the  interpretation  of  this  statute,  must 
be  governed  by  the  foi-egoing  rules,  as  promulgated  by  the  Court  of 
highest  authority  of  our  State.  It  must  also  be  conceded  that, 
in  the  interpretation  of  this  Act,  the  Board  must  formulate  certain 
rules,  not  only  of  procedure  but  of  calculation.  This  is  not  only  a 
statutory  power,  under  Section  13  of  Act  Xo.  339,  but  also  it  is  a 
[>ower  inherent  in  the  Board,  for,  in  the  exercise  of  our  judicial 
functions,  we  necessarily  must  have  a  power  corresponding  to  that 
of  the  courts  in  respect  to  jtromulgating  rules  and  enforcing  the 
name. 

Mr.  -Tustice  Duncan,  in  Snyder  v.  Bauchman,  8  Sai^eant  &  Rawle 
338,  said:— 

"Every  court  of  record  has  an  inherent  power  to  make 
rules  for  the  transaction  of  its  business,  provided  they 
are  not  contradictory  to  the  laws  of  the  land.  Without 
this  pifiwer,  it  would  be  impossible  for  courts  of  justice., 

^  -.Cooglc 


to  dispatch  public  business.    Delays  would  be  intermia- 

able,  and  delay  not  unfrequently  is  the  object  of  one 

of  the  parties.    Every  court,  therefore,  must  have  stated 

rules  to  go  by,  and  they  are  the  properest  judges  of  their 

own  rules  of  practice." 

Also  see  Layman  u.  Howley,  95  Pa.  22(1 ;  Fliaher  v.  Allen,  141  Pa.  525 ; 

Htandard  Underground  Cable  Co.  v.  Johnstown  Telephone  Company, 

M  Superior  il\2. 

It  appears  then  that  the  Board,  in  the  interpretation  of  this 
Act,  shall  apply  to  its  words  their  usual  and  popular  meaning.  It 
also  seems  to  be  well-established  that  the  Board  has  the  power, 
both  statutory  and  inherent,  to  adopt  and  formulate  reasonable 
rules  of  interpretation  and  formulas  for  calculation  necessary  to 
the  administration  of  the  law.  It  only  then  remains  for  us  to  con- 
sider whether  or  not  we  have  adopted  a  reasonable  rule,  or  one 
that  will  work  no  hardship  upon  either  the  employer  nor  the  employe, 
nor  one  that  is  in  direct  conflict  with  any  of  the  terms  of  the  Act 
itself.  It  must  be  borne  in  mind  that,  in  the  interpretation  of  this 
law,  on  the  question  of  wages,  we  must  deal  solely  with  the  prin- 
ciples of  average  probabilities,  for  the  subject  matter  is  the  loss 
of  earnings  suffered  by  the  workman  because  of  injury  in  the  course 
of  liis  employment.  We  are  then  only  interested  in  the  basis  upon 
which  the  rate  of  compensation  is  computed.  A  writer  on  this 
subject  has  recently  said: —  "The  method  generally  adopted  of  esti- 
mating what  the  future  earnings  would  probably  have  been  had  the 
accident  not  happened,  is  to  apply  the  presumption  of  continuity, 
and  to  measure  the  problematic  future  loss  by  average  earnings 
(luring  some  period  immediately  preceding  the  injury,  ignoring  such 
uncertain  factors  as  subsequent  fluctuations  in  the  wage  scale,  and 
on  the  one  hand,  the  mere  possibility  that  the  workman  might  have 
improved  his  position,  or,  on  the  other,  the  mere  possibility  that 
he  might  have  degenerated."  It  is  upon  this  principle  then  that 
all  Acts  of  Assembly  provide  that  "wages'*  shall  be  construed  to 
mean  the  money  rate  at  which  the  service  rendered  is  recompensed 
under  the  contract  of  hiring  in  force  at  the  time  of  the  accident, 
and,  for  the  purpose  of  establishing  a  general  average,  as  has  just 
been  said,  ignores  the  possibility,  on  the  one  hand,  of  the  increase 
of  wages  of  the  workmen  had  he  not  been  injured,  and,  on  the 
<.ther,  the  fact  that  he  might  not  have  been  able  to  have  earned  as 
much  in  the  future,  as  he  was  earning  at  the  time  of  the  injury. 

The  necessary  effort  upon  the  part  of  the  administrative  agencies 
designated  by  the  various  Acts  of  Assembly  to  enforce  the  provisions 
of  laws  of  this  nature  is  well  shown  in  the  case  of  Smolensk!  v. 
Eastern  Coal  Pock  Co.,  93  Atlantic  85,  9  N.  C.  C.  A^  ^  J^tice 
Rwayze  said: —  ^       t.*^ 
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"The  statute  eoacts  that  the  term  'wages'  shall  be 
construed  fo  mean  the  money  rate  at  which  the  eervices 
rendered  is  recompensed  noder  the  contract  of  hiring  iii 
force  at  the  time  of  the  accident;  though,  where  the 
rate  of  wages  is  lised  by  the  output  of  the  employe, 
his  weekly  wages  shall  he  talien  to  be  six  times  his 
average  daily  earnings  for  a  working  day  of  ordinary 
length;  and  that  this  rate  of  weekly  wages  shall  be 
calculated  by  dividing  the  total  value  of  the  employe's 
output  during  the  actual  number  of  full  working  days 
during  the  preceding  six  months  by  the  number  of  days 
the  workman  was  actually  employed.  None  of  these 
provisions  are  precisely  applicable  to  this  case.  The 
reference  to  output  naturally  points  to  piece  work,  and 
it  would  be  difficult  to  hold  that  work  by  the  hour  was 
piece  work,  since  earnings  by  the  hour  are  fixed.  The 
earnings  by  output  are  not  fixed  but  depend  upon  the 
capacity,  success  or  good  fortune  of  the  workman.  The 
language  does,  however,  indicate  that,  in  a  case  where 
weekly  wagea  are  not  fixed,  they  shall  be  taken  to  be  six 
times  the  daily  earnings  and  that  daily  wages  shall  be 
the  earnings  for  a  working  day  of  ordinary  length, 
excluding  overtime.  We  think  it  may  be  fairly  held  that 
the  legislature  meant  that  the  daily  wages  should  be 
taken  to  be  what  would  be  earned  by  working  for  the 
ordinary  number  of  hours,  and  that  the  employe  was 
not  to  lose  by  reason  of  enforced  idleness  during 
some  of  those  hours  nor  again  because  on  some  days 
he  worked  overtime.  Wages,  the  legislature  said,  must 
be  construed  to  be  the  money  rate  at  which  the  services 
were  recompensed.  What  is  to  be  considered  is  not  the 
recompense  in  fact  received,  but  the  rate  at  which  the 
contract  of  hiring  is  fixed,  whether  that  rate  was  in  fact 
realized  for  the  whole  time  or  not.  We  think  that  in 
*  an  employment  and  a  community  where  the  regular 
working  week  was  six  days  of  ten  hours  each,  and  the 
workman  was  paid  twenty-five  cents  an  hour,  the  natural 
conclusion  of  most  men,  if  they  tried  to  reduce  the 
hourly  rate  to  a  weekly  rate,  would  be  that  the  weekly 
rate  would  be  {15.00.  The  truth  is,  there  is  no  weekly 
rate,  but  we  are  forced  by  the  statute  to  fix  one  in 
order  to  determine  the  compensation  to  which  the  work- 
man or  his  dependents  are  entitled.  In  days  of  by-laws, 
we  think  of  no  better  method." 
Under  the  British  Workmen's  Compensation  Act  of  1906,  it  is 
provided  that  "where  death  results  from  injury,  the  compensation 
payable  to  the  total  dependents  of  the  deceased  employe  is  a  sum 
equal  to  his  earnings  in  the  employment  of  the  same  employer 
during  the  three  years  next  preceding  the  injury,  or  the  sum  of 
one  hundred  and  fifty  pounds,  whichever  of  those  sums  ia  the  larger, 
btit  not  exceeding,  in  any  case  three  hundred  pounds,  and,  where  i 
the  period  of  such  employment  has  been  less  than  thrte  ytea'TS,  the'^v'^ 
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iuiioiint  of  the  said  employe's  earnings  during  the.said  three  years 
19  to  be  deemed  to  be  156  times  bis  average  weekly  eamings  during 
the  period  ol  his  actual  employment  under  the  said  employer," 
And  it  is  (urtlier  provided,  in  the  same  Act,  that  "average  weeldy 
earnings"  are  to  be  compute<l  in  a  manner  best  calculated  to  give 
the  rate  per  week  at  which  the  injured  employe  was  being  remun- 
erated; and  further,  that  "employment  by  the  same  employer"  means 
ill  the  grade  in  which  tlie  employe  was  employed  at  the  time  of 
the  accident  uninterrupted  by  absence  from  worli  due  to  illness 
or  any  other  uuavoidable  cause. 

It.^^ill  be  illuminating,  therefore,  to  review  the  decisions  of  the 
English  courts  in  their  computation  of  average  weekly  earnings  as 
affected  by  absence  from  work  on  account  of  illness  or  holidays  or 
other  unavoidable  causes,  and,  while  it  is  true  that  the  Pennsylvania 
Worlfmen's  Compensation  Act  does  not  provide  for  the  exclusion  in 
this  computation  of  days  on  which  the  employe  was  prevented  from 
working  because  of  unavoidable  causes,  nevertheless,  the  rule  of  the 
Board  has  made  similar  provision  for  "days  employe  was  prevented 
from  working  through  oo  fault  of  his,"  and  the  reasoning  of  the 
English  courts  will  go  far  toward  the  proper  determination  of  the 
question  whether  or  not  that  provision  of  the  Board  is  a  reason- 
able interpretation  of  the  Act. 

It  was  held  in  GriflBth  v.  Gilbertsens  &  Co.,  8  B.  W.  C.  C.  548, 
that  a  period  of  absence  from  work  on  account  of  a  strike,  was 
unavoidable  and  was  not  to  be  included  in  the  computation  of  aver- 
age weekly  eamings.  The  discuBHi<m  of  this  case  indulged  in  by 
Ijord  Cozens-Hardy,  M.  H.,  as  well  as  other  members  of  the  same 
court,  indicates  that  not  only  does  the  British  statute  relieve  the 
employe  of  the  days  upon  which  he  was  idle  for  causes  over  which 
he  had  no  control,  but  also  that  every  rule  of  common  sense  and 
fair  play  would  lead  to  the  same  conclusion,  A  study  of  all  the 
English  cases  is  summarized  in  Callahan's  Negligence  &  Compen- 
sation Cases,  Vol.  11,  p.  788,  as  follows: 

"Tn  ascertaining  the  amount  of  average  weekly  earn- 
ings of  a  workman  entitled  to  compensation  under  the 
Workmen's  Tompensation  Act  of  1906  (6  Edw.  7c.  58), 
the  leading  or  dominant  principle  is  that  the  average 
weekly  earnings  shall  be  computed  in  sucii  manner  as  is 
best  calculated  to  give  the  rate  per  week  at  which  the 
workman  was  being  remunerated.  In  ascertaining  tin- 
average  weekly  earning-^  of  a  workman  in  an  ordinary 
case,  the  total  amount  earned  during  the  relevant  period 
of  his  employment  is  to  be  divided  by  the  number  of 
weeks  in  which  he  actually  worked  during  that  period, 
and.  where  there  are  regularly  recurring  trade  holidays! 
when  no  work  can  be  done,  a  fraction  eqnnl  to  the  frac- 


tion  of  the  year  when  no  wages  can  be  earned  on  account 
of  such  holidays  is  to  be  deducted  from  tlie  result, 
i'eriods  wlien  a  workman  chooses  to  take  a  holidiiy  are 
not  to  be  included  in  the  calculation  of  average  weekly 
earnings,  so  as  to  reduce  the  amount ;  therefore,  if  a 
worlcnian  has  been  five  weelcs  in  the  employment,  and, 
ont  of  that  time,  has  voluntarily  taken  two  weeks  holi- 
day, his  average  weekly  earnings  will  be  arrived  at  by 
dividing  the  total  amonnt  earned  during  the  five  weeks 
hy  three  and  not  by  five." 

In  Bailey  v.  Kenworthy,  6  N.  C.  C.  A,  USl,  it  appeared  that  the 
applicant  was  an  operative  spiuner,  employed  in  the  respondent's 
cotton  mill.  Tliere  were  days  on  which  he  could  not  work  because 
\a)  canal  bank  bursting;  (b)  "Wakes  Week",  when  all- the  mills 
in  the  district  were  closed;  {c)  accidents  to  boiler  and  machinery; 
and  (d)  bank  holidays.  Upon  appeal  from  the  findings  of  the 
County  Court,  I-ord  Cozens-Hardy,  M.  R.,  said: — 

'•Days  during  which   no  work   was  done  onght  not 
to  be  taken  into  account  in  arriving  at  the  average  wage. 

It  was  not  Bailey's  fault  that  the  mill 

was  shut  down  during  any  of  the  periods  |a,  b,  c,  or  d). 
His  absence  fi'om  work  was  unavoidable  so  far  as  he 
WHS  concei-ned,    Tlie  award  nmst  be  varied  by  inserting 
the  proper  lignre  on  the  above  basis." 
The  British  statute  of  lOOC  adopted  its  language  of  interpreta- 
tion of  an  average  weekly  wage  after  nine  years  experience  under 
a  compensation  law,  and  simply  placed  in  the  statute  that  which 
these  years  of  exi>crlence   had   demonstrated   was  really  the  just, 
equitable  and  fair  method  of  computation.    The  Pennsylvania  Work- 
men's Compensation  Act  does  not  go  as  far  in  direct  expression  as 
the  British  Act,  but  has  left  its  interpretation  to  the  Board  with  its 
review  hy  the  courts. 

We  hold,  therefoi-e,  that,  in  laying  down  the  method  of  finding 
the  average  daily  wage  mentioned  in  the  Act,  we  have  a  right  to 
consult  the  experiences  of  other  jurisdictions,  and  to  adopt  a  rea- 
Ronable  fair  and  apparently  equitable  rule  by  which  our  referees 
shall  arrive  at  the  desired  result.  It  occurs  to  us  that  it  is  fair 
and  just,  that,  in  determining  the  number  of  days  that  shall  be 
the  divisor  necessary  to  arrive  at  an  average  day's  wage,  there 
ought  to  be  excIudH  (a)  Sunday:  (b)  I#gal  holidays;  {c)  Half  holi- 
ilay  for  each  week ;  and  (d)  Days  employe  was  prevented  from 
working,  through  no  fault  of  his  own. 

A  careful  reading  of  the  testimony  in  this  case  leads  us  to  believe 
that  the  referee  applied  this  rule  in  every  particular.  He  was 
most  persistent  in  his  endeavors  to  bring  out  the  very  best  evidence 
and,  in  that  effort,  he  thoroughly  reviewed  the  books  of  the  defend-    [^ 
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nut,  hag  set  out  in  detail  each  day's  Btatus  during  the  six  months 
preceding  the  claimant's  injury.  His  conclusions  seem  to  be  correct ; 
his  rule  is  the  rule  of  the  Board,  and  therefore,  his  findings  of 
fact,  as  corrected  by  substituting  October  2,  for  October  12,  and 
conclusions  of  law,  and  award  based  thereon,  are  affirmed  and  the 
appeal  dismissed. 


"Dzikowska  v.  Superior  Steel  Co. 

{3  Dept.  Keporta  402). 

Injury  bj/  an  accidenl. 

Ad  cniiluye,  during  n  tcmpurary  ccsaatioD  nl  the  work  in  which  he  was  easaged, 

struck  a  match   for  tlie  iiuriiosc  of  lighting  a  cigarette,  wbeu  his  clothing  caught 

fire  and  be  was  bumiKl  so  severely   tliat  he   died.     Held,   that   he   had  sustatDcd 

un  injury  by  an  accident  in  the  course  of  his  employment  and  the  Referee's  award 

of  compenBadon  to  the  depcDdents  was  affirmed. 

Rttlei  of  employer — -Dtmtedt'enee  of  by  emploj/e. 
Violation   of   a    rule   of   conduct   prescribed   by    an   employer   for   Ui»   employes 
during  their  hours  of  employment,   will   not  defeat  a  claim   for  compensation   for 
an  accident  arising  out  of  such  violation. 

Coniribvlory  negligence  on  the  part  of  the  employe. 

Negligence  on  the  part  of  an  employe  cannot  be  regarded  as  a  defense  to  a  claim 
for  compensation. 


Appellant  repre^iented  by  Reed,  Smith,  Shaw  &  Benle,  Pittsburgh. 
Appellee  represented  by  Allan  Davis,  Pittsburgh. 

OPINION  BY  MACKEY—Chariman— February  7,  1917. 

The  claimant  is  the  widow  of  Victor  Uzikowska.  Her  right  to  an 
award  for  compensation  in  her  own  behalf,  as  well  as  for  her  chil- 
dren, depends  upon  the  conclusions  of  law  involved  in  the 
referee's  second  finding  of  fact,  which  stands  uncontradicted  of 
record  and  unchallenged  by  an  exception  on  the  part  of  the  defend- 
ant, and,  therefore,  will  be  adopted  by  the  Board,  whose  consideration 
of  the  case  will  be  based  tbcreupon. 

The  finding  is: — 

"That  on  June  23,  1916,  Victor  Dzikowskn,  was  em- 
ployed by  the  Superior  Steel  Company  as  a  laborer  in 
the  shipping  department  of  the  defendant  company's 
plant  at  Carnegie,  Allegheny  County,  Pa.,  and  while 
so  engaged,  about  three  o'clock  on  the  said  date,  during 
a  cessation  of  the  work,  and  while  waiting  for  another 

•8m  |M(«  mi.  Cam  ADpciled  to  Coqrta.  .  ^lOOQIL 
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car  of  steel  to  be  loaded  on  tlie  freight  cars,  the  suid 
Victor  Dzikowska,  whose  clotlies  weie  soaked  with  oil 
from  huudling  the  »teel,  struck  a  mutch  od  the  seat  of 
his  trousers  with  the  intention  of  lighting  a  stogie  or 
cigarette.  His  clothes  caught  fire,  whereby  he  ran  into 
the  shipping  mom  where  other  employes  by  use  of  a  fire 
extinguisher  extinguished  the  flame,  then  he  was  taken 
to  the  cnieigL'ncy  room  of  the  Superior  Steel  Company 
and  treated  Ity  Dr.  James  A.  Hanna,  where  he  remaine<l 
for  ftn  hour  and  a  half  or  two  hours  and  was  then  taken 
to  the  Mercy  Hospital  where  he  was  treated  until  July 
7,  191(>,  at  which  time  he  died  as  a  result  of  the  injury 
or  burns  Kuxtained  on  June  23,  1916." 

The  question  then  involved  in  this  appeal  is  whether  or  not  the 
deceased,  under  the  above  recited  circumstances,  can  tje  said  to  have 
received  a  personal  injury  by  an  accident  "in  the  course  of  his  em- 
ployment." It  must  be  remembered  that,  in  all  questions  such  as 
the  one  iuvolved  iu  this  appeal,  we  only  have  to  consider  "personal 
injuries  by  accident  in  the  course  of  employment."  Our  Legislature 
very  wisely  made  it  unnecessary  to  determine  whether  an  accident 
grew  out  of  tlie  "nature  of  the  employment." 

In  many  states  tliis  question  Involves  some  nicety  of  reaBoning, 
and,  frequently  denies  the  benefits  of  a  compensation  law  to  those 
whom  the  Act  was  intended  to  seive.  Our  compensation  law  takes 
moderate  relief,  at  the  time  wheu  it  is  most  needed,  to  the  home  of 
the  workman  killed  in  industry  and  distributes  it  among  those 
who  were  dependent  upon  him  at  the  time  of  his  injury.  The  Penn- 
sylvania Legislature  purposely  omitted  the  words  "arose  out  or'  and 
thereby  eliuiinated  a  prolific  source  of  litigation  as  seen  In  other 
jurisdictions  and  thus  secured  compensation  without  quibble  and 
without  litigation.  Many  administrative  agencies  in  states  and  coun- 
tries where  compensation  depends  upon  whether  or  not  an  accident 
to  a  workman  "arose  out  of  employment"  are  compelled  to  deny 
relief  to  a  vast  army  of  injured  and  dependents  who  are  none  the 
less  deserving  because  the  law  of  their  jurisdiction  is  so  unfortun- 
ately worded.  We  are  emptiaslzing  the  fact  that  our  law  grants 
compensation  when  an  accident  happens  "in  the  course  of  employ- 
ment," without  any  concern  as  to  whether  or  not  it  grew  out  of  the 
nature  of  ^he  same.  It  is  very  frequently  brought  to  our  attention 
that  employers,  insurance  carriers  and  members  of  the  legal  pro- 
fession have  not  thoroughly  grasped  this  fact. 

There  is  no  force  in  the  argument  in  the  present  case  that  the 
deceased  was  not  "in  the  course  of  his  employment,"  He  was  where 
Lis  duties  called  him.  He  was  loading  cars  as  the  defendant  fur- 
nished them.  He  had  just  loaded  one  and  was  waiting  for  another, 
feurely  the  man  who  waits  in  service  is  "in  the  course  of  his  emplt^lc 
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meut."  His  clothes  weit;  saturaWl  with  oil.  They  were  iu  this 
coiKiitinn  tiecauBe  of  tbe  nature  of  the  work  that  he  had  been  doing 
for  the  defendant.  We  have,  therefore,  a  man  at  worit.  Hie  clothes 
had  l>eeu  rendered  extremely  inflaniniable  by  the  nature  of  his  employ- 
ment. He  lighted  a  mat<^li  for  the  purpose  of  smoking.  If  it  were  con- 
trary to  the  rules  of  the  employer  that  he  should  have  done  so,  he  was 
simply  violating  a  rule  of  conduct,  promulgated  by  the  defendant 
imd  would  not  thereby  be  placed  outside  tbe  scope  of  a  compensation 
law.  Even  if  the  violation  of  a  simple  rule  of  conduct  could  be 
construed  to  be  wilful  misconduct,  a  matter  of  defense  under  some 
compensation  laws,  it  could  not  be  such  under  our  law  for  the  rea- 
son that  our  Legislature  has  provided  no  such  defense. 

If  the  rlaimnnt  were  guilty  of  negligence  in  striking  a  match,  it 
could  not  be  consideivd  in  a  compensation  case.  A  forliori  tii«i,  in  a 
case  such  as  the  evi<)ence  hei-e  shows,  where  although  the  rule  bad 
l>een  jiosted  against  smoking  liut  had  never  been  lived  up  to  by  the 
employes  and  the  breach  was  sanctioned  by  the  employer,  it  would 
be  an  absurdity  to  hotd  that  a  man  who  was  actually  at  work  or  was 
standing  waiting  for  a  car  to  be  brought  to  him  in  order  to  help  load 
it,  took  himself  out  of  the  course  of  his  employment  by  striking  a 
match  iu  order  to  light  a  cigar  or  cigarette  which  was  the  usual  cus- 
tom of  all  the  employes  and  had  been  established  as  such  by  the  con- 
sent of  tbe  employer.  The  man  was  injured,  not  liy  the  striking  of  the 
match,  but  by  the  fact  that  his  apron  took  fire.  The  .iccident  then 
was  the  tire  and  not  the  lighting  of  the  match. 

We  hold  that  the  fact  that  the  man  lighted  the  match  himself  for  a 
jHirfectly  projier  reason  and  then  an  accidental  fire  followed  which 
causiH)  bis  dMith,  d<)eK  not  deprive  his  dependents  of  compensation 
niiy  more  tlian  if  he  were  killed  "in  the  course  of  his  employment"  by 
any  othei-  agencj-. 

Even  nnder  the  British  Act  of  1900,  where  the  courts  must  decide 
that  an  accident  "arose  out  of  employment"  before  compensation  can 
follow,  we  find  the  case  of  Manson  v.  Forth  &  Clyde  Steamship  Com- 
I-any,  Ltd.,  W.  C.  &  Ins.  Rei>ort  399.  and  11  X.  C.  C.  A.,  page  253,  note 
i;i.  In  this  case  the  applicant  was  a  ship  carpenter.  While  "he  was 
working  on  the  poop  of  a  ship  lying  in  harbor,  a  shore  laborer  came 
down  the  ladder  lighting  a  cigarette,  and  threw  a  match  down,  which 
fell,  still  alight,  among  some  shavings  on  the  floor  of  the  poop,  setting 
fire  to  the  shavings ;  the  fire  thus  caused  lighted  the  appellant's  trous- 
ers, burning  him  severely.  Previous  to  the  said  flre  the  applicant  had 
been  shifting  a  barrel  of  kerosene  oil.  some  of  which  oil  had  leaked 
on  to  his  trousers.  The  arbitrator  held  that  the  accident  did  not 
'■arise  out  of  and  in  the  course  of  the  employment."  On  appeal  it 
was  argued  for  appellant  that  the  accident  "arose  out  of  and  in  the 
course  of  tbe  employment"  and  that  the  risk  to  which  the  appellant 
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wa«  exposed  from  careless  persons  throwing  lighted  matches  was  very 
much  greater  than  run  by  persons  in  ordinary  circumstances,  and  was 
entirely  due  to  the  nature  of  the  employment.  The  conrt  held  that 
the  accident  did  "arise  out  of  and  in  the  course  of  the  employment," 
It  was  not  the  throwing  down  of  the  match  that  was  the  accident,  as 
was  argued  by  the  respondent — the  flre  was  the  accident;  the  throw- 
ing of  the  match  was  the  cause  of  the  accident.  The  appellant  was 
exposed  to  a  greater  risk  than  other  i)e<)ple  because  of  the  employ- 
ment, as  others  were  not  exposed  to  the  risk  of  the  tire,  because  they 
did  not  have  to  work  on  the  poop  among  the  shavings  and  to  work 
in  oily  trousers.  The  case  was  remitted  to  the  arbitrator  to  find  that 
the  accident  "arose  out  of  and  in  the  course  of  employment"  and  to 
assess  the  proper  compensation. 

If  these  same  facts  were  before  our  Board,  interpreted  in  the  light 
of  the  Pennsylvania  law,  we  would  be  compelled  to  find  that  this 
accident  happened  "in  the  course  of  the  workman's  employment,"  it 
l)eing  immaterial  whether  it  "arose  out  of  the  nature  of  the  employ- 
ment" or  not. 

Tlierefore,  if  tlie  match  was  simply  the  cause  of  the  accident  and 
the  fire  was  the  accident,  then  what  difference  can  it  possibly  make 
in  whose  hands  the  match  was  wheu  the  accident  happened?  To  find 
that  the  match  was  in  the  hands  of  the  workman  who  was  injure<1 
woubl  simply  lead  to  the  suggestion  that  it  might  have  l>een  bis  fault, 
and  then  the  answer  would  be  immediately  forthcoming  that,  under  a 
compensation  law,  it  makes  no  difference  whose  fault  it  might  have 
l)een. 

We  hoid.  therefore,  that  the  deceased  met  with  a  personal  injury  by 
accident  "in  the  coui-se  of  his  employment"  and  that  his  dependents 
lire  entitled  to  compensation. 

The  Referee  is,  therefore,  afllrmed  and  the  appeal  dismissed. 


IJrusouts  V.  F.  H.  Olemont  <'o. 
(H  Dept.  BeiKirtsilO.) 

Vommulution  of  compenaatioa  payments. 

The  Board  was  pptitioned  to  Bp])rDvc  tlie  (olloBliig  iigrepment  betwM.n  tlle'elnlm 
lint  and  thp  defendant's  insurance  carrier 

"That  the  injured  party  baa  sustainetl  a  permanent  partial  disability,  tbi  (l(gr«<< 
of  same  being  uncertain  and  it  is  d<-»ired  that  the  Board  i;raut  a  lump  aum  to  enable 
daimant  to  start  np  a  business.  TV'e  f<i]  that  an  anard  of  f900  nould  be  a  fair 
rermi nation  of  the  matter." 

On  the  ground  that  it  had  no  power  to  commuti  eontinuing  pavments  excipt  for 
n  definite  iinmber  of  weeks,  the  Board  declined  to  nppro\c  said  aKreem^ti,1l_1Q|t^ 
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Per  Chairman  Mnckey :  "If,  however,  the  inaurance  carrier  ia  sufliciundr  certain 
of  its  poBttion  and  will  ask  for  commutation  of  tlie  payments  for  a  certain  number 
of  weeks,  at  its  own  risk,  without  the  paymcDt  of  a  lump  sum  being  a  final  acquit- 
tance of  ita  liability,  then  tbc  Board  will  be  very  ready  to  consider  its  request." 


Claimaot  represented  by  Kelson  RHtteiibeig,  Mew  York. 
Defendant  represented  by  George  W.  Bradford,  Jr.,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— February  7,  1917. 

This  petition  comes  l>efore  ns  in  a  very  meritorioue  attempt  on  the 
part  of  the  United  States  Fidelity  &  Guaranty  Company,  the  insur- 
ance carrier  of  the  defendant,  to  arrive  at  a  basis  of  understanding  or 
an  agreement  whereby  compensation  can  be  granted  for  a  very  de- 
serving case  and  for  a  very  laudable  purpose.  The  very  statement  of 
facts  agreed  upon,  however,  renders  any  action  upon  the  part  of  our 
Hoard  in  this  respect  impossible.    Tbe  agreement  states: 

"That  the  injured  party  has  sustained  a  permanent 
partial  disability,  the  degree  of  same  being  uncertain 
and  it  is  desired  that  the  Board  grant  a  lump  sum  to 
enable  claimant  to  start  up  a  business.    We  feel  that  an 
award  of  1900  would  be  a  fair  termination  of  the  mat- 
ter." 
The  Board  can  only  commute  to  present  value  a  continuing  payment 
for  a  definite  number  of  weelts.    We  ciin  only  ascertain  exact  amounts 
in  permanent  disability  carrying  compensation  for  the  full  period  of 
live  hundred  weeks  or  in  case  of  destroyed  eyes,  arms,  hands,  feet  or 
legs.    Then  there  are  definite  figures  upon  which  we  can  base  calcu- 
lations.    In  the  case  under  consideration,  the  pi'esent  status  might 
change  at  any  time.    If,  however,  the  insurance  carrier  is  sufficiently 
certain  of  its  position  and  will  ask  for  commutation  of  the  payments 
for  a  certain  number  of  weeks,  at  its  own  risk,  without  the  payment 
of  a  lump  sum  being  a  final  acquittance  of  its  liability,  then  the  Board 
will  be  very  ready  to  consider  its  request. 


"Kihin  V.  Westinghouse  Electric  &  Manufacturing  Co. 
(3  Dept.  Reports  407). 

Hernia — Re^vUiiig  from  siraia  ia  an  acciileni, 
A  hernia  resulting  from  some  unusunl  strain  or  exertion  while  acting  withio  tbe 
scope  of  employment  is  an  accident.     It  is  an  unexpected,  fortuitous  event,  as  dis- 
tinguished from  the  contraction  of  a  disease. 

When  a  workman  in  the  reasonable  performance  of  his  duties  sustains  a  physi- 
ologicnl  injury  ns  the  reauU  of  some  unexpected  or  nntowant  event  while  engaged  in 
his  work,  it  is  an  accidentoi  injury  and  is  compensable. 


:vGooi^lc 


Appellant  represeoted  by  Edward  O.  Bothwell,  Pittsburgh. 
Appellee  represented  by  Wm.  H.  Miller,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— February  15,  1917. 

After  an  exhaustive  perusal  of  tbe  testimouy  in  this  case,  and  a 
careful  consideration  of  the  arguments  of  the  learned  counsel,  the 
Board  is  of  the  opinion  that  we  cannot  agree  with  the  conclusions 
reached  by  the  Referee  in  disallowing  compensation. 

The  testimony  shows  that  when  the  claimant  went  to  work  for  tlie 
defendant  company  on  August  14,  1916,  he  was  comparatively  speak- 
ing a  sound  man  physically.  A  physician  who  had  occasion  to  ez- 
p.mine  the  abdomen  of  the  claimant  some  time  prior  to  his  employ* 
ment  by  the  defendant  company  testified  there  was~^o  hernia  there  at 
that  time.  The  testimony  of  the  claimant  was  to  the  same  effect:  that 
he  had  never  been  ruptured  before  and  did  not  even  know  what  rup- 
ture was  until  some  man  told  him  after  the  injury. 

His  work  to  which  he  was  assigned  required  him  to  handle  shells 
weighing  from  250  pounds  to  300  pounds  each.  He  was  required  to 
lift  these  shells  some  four  or  five  feet  high,  push  them  over 
something  and  tilt  them  up.  He  mentioned  the  particular  one  when 
"he  got  it."  He  had  continued  at  this  kind  of  work  from  the  time  he 
went  to  work  until  towards  morning  of  the  next  day,  when,  under  the 
circumstances  detailed  by  him,  the  double  hernia  appeared. 

It  is  apparent  that  there  has  been  a  uniform  tendency  in  proceed- 
ings under  Workmen's  Compensation  Acts  in  this  country  to  award 
compensation  for  disability  caused  by  hernia  where  it  is  the  result 
of  an  injury  occurring  in  the  cour^  of  the  employment,  even  though 
there  was  no  "accident"  in  the  popular  conception  of  the  word,  the 
general  policy  being  to  consider  a  hernia  that  manifests  itself  during 
the  course  of  a  workmen's  occupation  as  an  accident,  unless  the  facts 
to  the  contrary  are  conclusive,  but  to  insist  that  the  workman  submit 
to  the  necessary  operation  for  its  cure.  The  broad  rule  is  that  a 
hernia  produced  by  a  strain  is  an  injury  by  an  accident,  although  the 
strain  was  not  extraordinary  and  even  though  the  workman  may 
have  had  a  predisposition  or  tendency  to  hernia. 

A  hernia  resulting  from  some  unusual  strain  or  exertion  hy  the 
workman  while  acting  within  the  scope  of  his  employment  is  an  acci- 
dent, as  an  untoward,  unexpected  event,  occurring  in  the  course  of  the 
employment.  It  is  an  unexpected,  fortuitous  event,  as  distinguished 
from  the  contraction  of  a  disease. 

To  hold  that,  if  a  machine  breaks,  any  resulting  injury  to  a  work- 
man is  within  the  Act,  but  if  the  man  breaks,  any  resulting  injury  is 
not  within  the  Act,  is  too  reflned  to  come  within  our  view  of  the 
(Kilicy  of  our  compensation  act.  ,  LjiOOQIc 
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Ovir  Board  will  hold  that  when  a  workman  in  the  reasonable  per- 
formance of  his  duties,  sustains  a  physiological  injury  as  the  result 
of  some  unexpected,  or  untoward  event  or  happening  while  engaged  in 
his  work,  it  is  an  accidental  injury  and  is  compensalile. 

Lifting  shell  weighing  300  pounis,  five  feet  high,  pushing  them 
across  or  over  and  tilting  them  up  under  the  circumstances  and  con- 
ditions described  by  the  claimant  would  surely  call  for  the  supreme 
effort  and  tax  the  muscles  of  the  ordinary  workman  to  the  limit.  No 
man  could  be  expected  to  stand  the  strain  of  such  heavy  lifting  with- 
out something  giving  way.  The  testimony  of  the  physicians  was  to  the 
effect  that  muscular  strain  is  the  most  frequent  cause  of  hernia;  one 
of  them  went  so  far  as  to  say  that  the  lifting  of  the  heavy  shells  by 
the  claimant  must  certainly  have  been  the  cause  of  this  hernia.  Both 
doctors,  one  called  by  the  claimant,  and  one  called  by  defendant,  testi- 
fying from  personal  knowledge,  and  as  experts,  ba.sing  their  opinion 
upon  the  history  of  the  case  as  told  by  the  claimant,  expressed  the 
belief  that  the  double  hernia  from  which  the  claimant  suffered  was 
causefl  by  the  heavy  lifting  done  by  him. 

The  testimony  of  the  claimant  was  not  contradicted  in  any  particu- 
lar, and  whilst  it  might  have  been  fuller  and  more  explicit  in  some 
material  matters,  yot  being  uncontradicted  by  any  witness,  and  sup- 
ported, as  it  was,  by  the  testimony  of  both  physicians,  the  Board  is 
fully  satisfied  that  the  double  hernia  from  which  he  suffered  was 
directly  caused  by  the  heavy  lifting  done  by  him,  the  result  of  an 
accident,  and  that  he  is  entitled  to  compensation. 

The  Board  therefore  disapproves  the  findings  of  the  Beferee  in  so 
far  as  they  are  not  in  harmony  with  our  views,  sets  aside  the  disallow- 
ance in  this  case,  and  awards  compensation  to  the  claimant  at  the 
rate  of  505^  of  his  average  weekly  wages,  which  were  ¥19.2.^,  or  19.62^^ 
l>er  week,  payable  every  two  weeks,  during  the  period  of  total  disabil- 
ity, excepting  the  first  14  days,  to  continue  until  this  disability  ceases 
or  changes  in  extent,  and  the  further  sum  of  ?75  to  cover  themedical 
and  surgical  services  rendered  in  connection  with  a  major  operation. 


Kibni  r.  Wcstinjrhnnse  Elei-tric  &  Manufactiiriiiir  On. 

I'mclice — Claimant  failing  to  apticar. 

A  clmmniit  fniling  to  opppnr  Ht  time  set  for  henring  his  |M>tition  will   bft  iJis- 

missed. 

Appellant  represented  by  A.  E.  Wilson,  Pittsburgh.       (  ~ooolr 
.VjipeHee  represented  by  John  G.  Buclinian,  Pittsburgh.  '-> 


OPINION  BY  THE  BO AKD— November  30,  1917. 

HEARING   de  novo 

Before  the  Workmen's  Comiiensation  Bonrd  ut  Pittsburgh,  November  14,  1817. 

At  the  time  set  for  heariDg,  A.  E.  Wilson,  Esq.,  appeared  for  tlie 

claimant  and  stated  that  he  could  not  induce  his  client,  the  claimant, 

to  appear  before  the  Board  to  testify  in  the  appeal.     Therefore  the 

appeal  is  disipiflBed. 


"Harmon  v.  Tjiiiuboii r. 

(3  Dept.  Reports  550.) 

f'ourac.  of  employment — Altercations  'beticccn  parlies  respecting  the  v,ork  in  ichick 
they  are  engaged, 

Tlin  claimant  while  feeding  the  borsc  of  bis  emgiloyer  viis  iiushed  by  another  boy. 
A  tussle  ctiHiietl  and  tlie  clnimant  was  injnred.  Hfld,  that  there  was  snttieicnt 
testimony  for  the  Referee  to  find  that  the  claimant  waif  engaged  in  the  course  of  his 
empioyment  when  injured,  and  the  award  was  affirmed.  (Tomkosba  v.  Preased 
Steel  Cur  Company,  diatinguisbcd.) 


Appellant  represonted  by  J.  C.  Sheriff,  Pittsburgh. 
Api>ellee  represented  by  John  M.  Snyder,  Hollidaysbiirg. 

OPINION  BY  COMMISSIONER  SCOTT— February  23,  1917. 

The  claimant,  William  Ernest  Harmon,  a  boy  of  sixteen  years  of 
age,  was  employed  by  the  defendant,  a  grocer,  as  delivery  boy.  He 
was  charged  with  the  care  of  the  defendant's  horse  used  in  making 
deliveries  from  the  store  to  hie  customers. 

The  accident  which  was  the  cause  of  the  injury  happened  at  the 
stable  of  the  defendant,  and  tlie  only  question  involved  is  whether  the 
claimant  at  the  time  he  sustained  the  injury  was  actually  engaged  in 
work  for  his  employer  or  had  for  the  time  being  voluntarily  left  his 
duties  connected  with  the  feeding  and  care  of  his  employer's  horse  to 
indulge  in  a  friendly  tussle  with  the  boy,  Wiley,  who  sometimes  vol- 
rnteered  to  help  him  make  deliveries.  There  is  well-considered  au- 
thority that  where  employes  engaged  in  a  common  employment,  sus- 
pend their  regular  work  and  personally  engage  in  "hopse-play"  or 
friendly  tussle,  any  injury  sustained  by  reason  thereof  cannot  be  held 
to  have  occurred  in  the  course  of  employment. 

•a»  page  6BT,  rusM  Appealed  to  Conrtii.  I -i:;  :i'od  ov  ^ 
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This  Board  applied  this  principle  in  Tomlioska  v.  Pressed  Steel  Car 
Companj,  2  Dept.  Reports,  page  1708,  but  suggested  that  its  applica- 
tion depended  upon  close  and  important  distinctions  of  fact.  Material 
testimony  upon  the  question  of  fact  involved  is  meager  and  not  very 
clear.  The  claimant  stated  that  he  was  in  the  act  of  feeding  the 
horse ;  that  he  had  the  feed  box  in  his  hand  when  be  was  pushed  by 
Wiley ;  that  he  did  not  invite  the  tussle  which  occurred  between  them. 
The  testimony  of  the  other  witnesses  does  not  seem  to  be  based  on 
careful  observation  of  what  did  happen  at  the  time  of  the  mix-np  be- 
tween the  boys. 

The  Referee  has  not  found  in  favor  of  the  defendant's  contention 
that  the  injury  was  caused  by  fun  or  sport  temporarily  indulged  in 
ty  the  claimant.  In  Tomlcoska  case,  supra,  the  employe  had  by  both 
Rpeech  and  action  clearly  invited  the  use  of  the  air  hose  against  his 
person  by  his  fellow-employe.  No  such  invitation  can  be  found  in 
this  case,  and  in  this  important  element  the  cases  are  clearly  distin- 
guishable. The  burden  is  upon  the  claimant  to  show  that  the  injury 
occurred  in  the  course  of  employment,  and  the  evidence  to  establish 
this  fact  as  well  as  the  evidence  offered  by  the  defendant  to  establish 
the  allegation  that  the  claimant  left  his  employment  and  was  not  en- 
gaged therein  at  the  time  of  the  injury,  was  all  before  the  Referee. 
The  principal  witnesses  were  the  two  boys  and  their  evidence  is  not 
in  complete  harmony.  The  Referee  had  them  before  him  and  had  op- 
portunity to  judge  of  their  powers  of  recollection  and  the  truthful- 
ness and  exactness  of  their  stories,  and  we  will  assume  that  he  care- 
fully and  justly  considered  the  entire  testimony  and  hia  findings  and 
conclusions  are  not  so  doubtful  that  we  will  disturb  them. 

The  award  is  therefore  afRrmed  and  appeal  dismissed. 


Tliomaa  v.  Pennsylvania  R,  R.  Co. 
(3  Dept  Reports  546.) 

Dependencv — Parent  upon  child. 

If  lUe  Board  is  BatisGcd  from  the  detnilod  statements  in  the  testimony  that  the 
parents  were  dependent  to  some  extent  upon  the  eftrninga  of  a  deceased  child  to 
tnaintain  them  in  a  condition  corresponding  to  tliat  of  other  persons  of  like  station 
III  life,  the  award  of  the  Referee  will  be  affirmed. 


Appellant  represented  by  Harry  Z.  Maxwell,  Esq.,  Philadelphia. 
Appellee  represented  by  Charles  R.  Mallory,  Esq.,  Altoona.    njlc 


OPINION  BY  COMMISSIONER  SCOTT— February  23,  1917. 

The  dependency  of  William  and  Ella  Thomas,  father  and  mother 
of  DewejL  Thomas,  the  deceased  employe,  for  support  at  the  time  of  his 
death,  rests  upon  the  determination  of  the  fact  of  dependency  at  that 
time  to  he  shown  hy  proper  evidence. 

Reviewing  the  testimony  before  the  Referee  and  subjecting  it  to  the 
tests  heretofore  applied  by  this  Board  in  numerous  cases  of  depend- 
ency, we  are  of  opinion  the  finding  by  the  Referee  that  the  claimants 
were  at  the  time  of  the  death  of  their  son,  Dewey  Thomas,  dependent 
to  some  extent  upon  his  earnings,  is  sustained  by  the  testimony. 
The  principal  item  of  expense  necessary  for  the  maintenance  of  the 
claimants,  the  monthly  grocery  bill,  which  also  included  meat  and 
general  merchandise,  except  clothing  and  shoes,  seems  to  be  large. 
The  testimony  of  the  claimants  is  that  this  hill  was  about  f40  every 
two  weeks.  This  statement  is  fully  corroborated  by  the  testimony  of 
Fred  Bland,  the  store-keeper,  and  who  further  stated  that  this  was 
the  average  store  bill  for  a  family  the  size  of  the  Thomas  family  in 
that  neighborhood. 

In  addition  to  this  grocery  bill,  the  claimants  presented  a  number 
of  receipted  bills,  without  objection,  showing  payments  made  on 
account  of  clothing  and  other  necessary  family  expenses. 

The  Board  is  satisfied  from  the  detailed  statements  in  the  testimony 
as  to  the  earnings  of  the  father  and  the  revenue  of  the  family  from  all 
sources,  exclusive  of  the  payment  by  the  deceased  son  of  |20  to  f30  a 
iDonth  out  of  his  wages,  as  against  like  statements  of  the  necessary 
expenses  incurred  by  the  claimants  for  the  support  of  their  family  in 
R  condition  corresponding  to  that  of  other  persons  of  like  station  in 
life,  that  the  finiiings  and  conclusions  of  the  Referee  are  substantially 
correct.  They  are  therefore  afSrmed,  as  well  as  the  award  based 
thereon,  and  the  appeal  dismissed. 


Thnnias  v.  Pennsylvania  R.  R.  Co. 
(3  Dept.  Reports  805.'! 

Aicard — Correction  of  clerical  errors. 
A  dericnl  error  in  an  award  will  be  corrected  by  the  Board  on 


Appellant  represented  by  Harry  Z.  Maxwell,  Philadelphia. 
Appellee  represented  by  Charles  B.  Mallbry,  Altoona        .  CjOOqIc 


SUPPLEMENTAL  OPINION  BY  COMMISSIONER  SCOTT— 
March  15,  1917. 

An  opinion  wus  flled  in  thiu  ca»e  Febrnary  16,  1917,  dispoaing  of 
tbe  questions  of  fact  and  law  raised  in  the  appeal  and  tbe  findings  and 
award  of  the  Keferee  were  afSrmed  and  appeal  diBmissed.  It  now 
appears  that  the  Referee  in  his  statement  of  the  award  made  an  error 
in  thut  be  fonnd  the  amount  of  compensation  to  which  the  claimants 
are  entitled  to  be  ^2.84  per  week,  stating  that  this  was  20%  of  $14.69, 
the  average  weekly  wages  of  tbe  deceased  son,  whereas  20%  of  this 
amount  is  f2.91  instead  of  $2.?U  as  carried  out  in  the  award.  There- 
fore the  Board  upon  inspection  of  the  record  corrects  the  same  and 
)iioditle»  the  award  made  by  tbe  Referee  to  corresjiond  with  the  facts, 
making  the  weekly  compensation  due  tbe  claimants  f2.94. 


•Deiiison  V,  Tioga  Steel  &  Iron  Co. 
(3  Dept.  Reports  545.)* 

An'iilrat—.lii  to  trkut  cnnntitulea  nn  ncrideiit. 

\d  i-miiloye  lind  wurkiMl  part  of  thi'  day  fur  the  ili^pudant  at  hut,  heavy  work, 
u-h«'ii  he  Buddi'iily  suffprcd  a  licnt  Htruke  anil  jircHently  dinl.  llMd,  that  the  deccBHcU 
htid  HUHluintsl  an  ac<^d'.'iit  in  th>-  courHD  of  his  omplui'mrnt  and  tlx'  award  of  the 
Ri.fpn'c  was  iiffirm-'il. 


Ap)M;lIont  represented  by  Fell  &  Spalding,  Philadelphia. 
Apjiellee  represented  by  William  Linton,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT—February  24,  1917. 

It  is  contende<l  .by  ttic  defendant  that  the  deceased  employe  did  not 
die  of  thermic  fever  or  beat  stmke  but  alleges  that  the  testimony 
establiehes  uremic  poii:(Hiing  as  the  cause  of  death. 

In  our  opinion  tbe  ])rei)onderanee  of  the  evidence  sustains  the  find- 
ing of  tbe  Referee  in  this  respect. 

The  deceased  employe  was  a  young  man  and  had  a  history  of  good 
health  prior  to  his  death.  He  had  worked  but  part  of  the  day  for  the 
defendant  at  heavy  hot  work  when  be  was  suddenly  attacked  with 
violent  symptoms  and  presently  died.  We  are  of  tbe  opinion  that 
the  testimony  brings  this  case  within  the  definition  of  personal  in- 
jury by  accident  within  the  meaning  of  the  Pennsylvania  Act  and 
that  this  case  is  within  the  decisions  of  this  Board  interpreting  the 
-^  ,.„  ..,.  c-  Ap,....,  ..  c*«.,  tidOglC 
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■  Act  as  held  in  8mith  v.  General  Crushed  Stone  CompBDy,  2  Dept.  Re- 
ports, iiape  1022,  and  Roller  v.  Drueding  Brothers,  2  Dept.  Reports, 
page  123n,  wlik-h  latter  case  has  lately  l>een  affirmed  in  the  Court  of 
Common  Pleas  No.  4,  by  Judge  Audenried. 

The  award  i»  aoconlingly  affirmed  and  the  appeal  dismissed. 


Reolon  i\  Allegheny  River  Mining  Co. 

(3  Dept.  Reports  547.) 

Hurgicni,   medical   imd   hiiipilnl   sornicen — ,-4*   (o   employe  priii-iiring   the  ■tame   nnrf 
recoieriag  the  cant  from   the  emptoj/er. 

\n  employe  suffprrd  a  hiTnia  while  lifting  a  car  on  the  track.  Hf  promptly  rc- 
pt)rtp(1  thp  Bondetit  to  t\u-  defendant's  physidan.  Apparently  no  offir  of  an  opi'ru- 
tiun  was  made.  Howevpr,  the  claimant  presently  had  an  operutioD  to  relieve  the 
Iiirnia.  performed  by  a  physiciau  of  hia  own  uelirotion,  and  sought  to  compel  the 
dofendont  to  reimburse  him  for  the  ««t  of  tlie  same  to  the  extent  of  $75.  The 
Heferee  found  that  the  opiiratiou  was  ncoesHnry  and  awarded  him  the  sum  expended. 
The  award  was  affirmed. 

SuiijicnJ,  friedicoJ  and  hospital  scrtAcrr — When  the  coal  of  the  serriees  are  paid  bg  a 
henefieial  societg  or  person  other  than  the  cmpioyer  or  employe. 

The  fact  that  the  cost  of  an  operation  performed  on  an  Injnred  employe  was  paid 
by  a  beneficial  society  of  which  the  employe  wan  a  member  will  not  relieve  the  em- 
ployer from  payiiiK  tiic  cost  of  the  same  to  tlie  extent  of  its  liability  under  the  terms 
of  the  Act.  In  snch  case  tlie  employe  is  entitled  to  be  relmbnr»uxl  for  the  money 
expended  by  the  society  on  his  behalf. 

Surgicnl,  medical  and  honpitul  nerrieca — The  no/icc  required  in  nrdvr  to  charge  an 
employer  xcith  the  dviy  to  furnish  the  same. 

Notice  of  the  accident  to  the  employer's  physician  is  sufficient  to  charge  an  em- 
ployer with  the  duty  to  furnish  reasonable  surgical,  medical  and  hospital  servicex. 


Api»ellant  represented  by  Edgar  W.  Tait,  l'itt«burgh. 
Appellee  not  represented. 

OPINION  BY  COMMISSIONER  SCOTT— Fehniary  24,  1917. 

The  testimony  of  the  claini.int  relating  to  the  lifting  of  a  loaded 
car  on  to  a  traek  on  the  30th  of  March,  lfll6.  while  at  work  for  the 
defendant,  and  his  rejwrt  to  the  company  doctor  the  same  day  amply 
justify  the  Referee  in  holding  that  the  claimant  sustained  a  personal 
injury  by  accident  in  the  course  of  his  employment. 


icvGooi^lc 
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While  there  is  no  evideoce  of  formal  notice  to  the  employer  by  the  ■ 
claimant  of  his  injury,  the  fact  that  he  promptly  reported  his  condi- 
tion to  Dr.  J.  B.  Longwell,  the  company  doctor,  who  was  called  aa  a 
witneea  on  behalf  of  the  defendant,  wiU  be  taken  by  the  Board  as 
sufficient  evidence  of  actual  knowledge  on  the  part  of  the  defendant 
the  happening  of  such  an  injury  to  the  claimant  an  to  make  it  a  duty 
of  the  employer  to  promptly  furnish  reasonable  aurgical,  medical  and 
hospital  services.  There  may  be  some  question  whether  as  a  result  of 
the  hernia  an  operation  was  requested  by  the  defendant  and  necessary, 
but  in  our  opinion  the  preponderance  of  the  testimony  and  the  suc- 
cessful result  of  the  operation  show  the  necessity  for  such  operation 
in  order  to  preserve  the  life  and  health  of  the  claimant  and  to  bring 
his  working  capacity  to  its  normal  condition.  The  conclusions  of  the 
Referee  that  a  major  surgical  operation  was  reasonable  hospital  ser- 
vices which  the  employer  was  under  legal  obligation  to  pay,  is  af- 
firmed. 

The  defendant  earnestly  contends  the  Referee  erred  in  his  award  of 
f75  to  the  claimant  to  reimburse  him  for  medical,  surgical  and  hos- 
pital expense  incurred,  alleging  that  no  such  expense  was  incurred  by 
the  claimant.  ^ 

The  claimant  was  a  member  of  a  beneficial  society  organized  among 
the  employes  of  the  defendant.  The  members  of  this  society  by  pay- 
ment of  dues  deducted  at  regular  periods  from  their  wages  created  a 
fund  out  of  which,  in  case  of  sickness  and  disability,  each  contribut- 
ing member  was  entitled  to  certain  benefits  or  payments.  There  was 
also  created  a  special  hospital  fund  from  which  the  hospital  4>ills  in- 
curred by  any  of  the  members  were  to  he  paid  direct  to  the  hospital 
for  services  rendered.  It  is  contended  that  no  money  was  payable 
on  account  of  hospital  services  directly  to  a  contributing  member,  but 
payable  only  to  the  hospital  for  services  actually  rendered  on  behalf 
of  such  member. 

We  have  already  affirmed  the  Referee  in  holding  the  defendant 
company  liable  for  the  cost  of  a  major  operation  in  this  case,  and  will 
not  relieve  it  from  this  liability  simply  because  a  society  of  which  the 
employe  is  a  member  has  already  paid  the  cost  of  hospital  service 
on  his  behalf.  The  payment  by  the  president  of  the  society  to  the 
hospital  was  not  voluntary,  but  was  a  service  to  which  the  employe 
was  entitled  by  virtue  of  his  dues  to  the  hospital  fund.  The  service 
having  been  furnished  as  an  obligation  due  the  employe  from  the 
society,  we  hold  that  the  employe  is  entitled  to  be  reimbursed  for  the 
money  value  of  these  services  to  the  extent  of  the  legal  obligation  of 
the  employer,  namely  |75. 

It  is  also  clear  that  the  claimant  was  disabled  from  performing 
work  from  June  1,  1016,  to  August  15,  1916,  as  the  necessary  result 
of  his  injury..  The  findings  and  conclusions  of  the  Referee  are  affirmed 
and  appeal  dismissed. 


Sliaffer  v.  Shires. 
(3  Dept.  Reports  660.) 

AgricuUtiral  employe. 


An  employe  fagaged  in  agricultural  poni 
ituat  of  iniu^J^ 


Coattitutionality  of  the  ^Vorkmen'»  Gompen 


It  is  not  within  the  province  of  the  Board  to  determine  a  Question  relatinic  to  the 
cotiBtitutlonality  of  any  part  of  the  Workmen's  Compensation  Act  of  1015,  or  of 
afij'  Act  Bupplementing  the  same. 


Appellant  represented  by  R.  D.  Lorenz,  Roaring  Springs. 
Appellee  not  represented.  ».•■ 

OPINION  BY  MACKEY— Chairman— March  1,  1917. 

In  this  case  the  claimant,  Charles  L.  Shaffer,  on  October  5,  1910, 
was  injured  during  the  course  of  his  employment  for  the  defendant 
while  both  were  engaged  in  agricultural  pursuits.  The  nature  of  the 
employment  is  frankly  admitted  by  the  claimant  for  the  avowed  pur- 
pose of  raising  a  question  as  to  the  constitutionality  of  Act  343,  P.  L. 
777,  Laws  of  1915,  entitled  "A  Supplement  to  an  Act,  entitled  The 
Workmen's  Compensation  Act  of  1915,  to  exempt  domestic  servants 
and  agricultural  workers  from  the  provisions  thereof."  This  section 
provides  "That  nothing  in  any  article  or  any  section  of  an  Act  en- 
titled 'The  Workmen's  Compensation  Act  of  1915'  shall  apply  to  or  in 
any  way  affect  any  person  who  at  the  time  of  the  injury  is  engaged  in 
domestic  service  or  agriculture."  The  Referee  very  properly  declined 
to  make  an  award  in  favor  of  the  claimant  because  of  this  supple- 
mentary act.  Tbe  Board  must  necessarily  do  the  same  thing.  It  is 
not  within  our  province  to  determine  a  question  of  the  constitution- 
ality of  any  part  of  the  Act,  therefore,  the  Referee  is  affirmed  and  the 
appeal  dismissed. 

It  might  not  be  out  of  place  for  us  to  suggest  to  the  Court  before 
whom  an  appeal  may  be  taken  that  in  whatever  jurisdiction  a  similar 
exemption  has  been  judicially  reviewed,  its  constitutionality  has  been 
upheld.  In  Matheson  v.  Minneapolis  Street  Railway  Company  (Minn.) 
148  N.  W.  715,  N.  C.  C.  871,  it  was  held  that  the  constitutional  require- 
ment that  all  persons  shall  receive  the  equal  protection  of  the  laws  is 
not  infringed  by  legislation  which  applies  only  to  those  persons  fall- 
ing within  a  specified  class,  and  reasonable  grounds  ezist  for  making 
a  distinction  between  those  who  fall  within  such  class  and  those  who 
do  not.    Inter  alia  the  Court  said:  "A  classification  for  the  purpose 
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of  legiKlatioD,  to  In:  valid  iinist  be  based  upon  some  reason  of  public 
p(»li(:y  gi-owing  out  of  tli«  condition  or  business  of  the  class  to  which 
the  legislation  is  limited,"  But  it  is  the  province  of  the  Legislature 
to  determine  what  differeuces  or  peculiarities  of  condition  or  of  busi- 
ness, furnish  a  sufficient  basis  for  applying  a  different  rule  to  those  en- 
gagetl  in  such  business  or  those  affected  by  snch  condition,  than  is 
applied  to  the  remainder  of  the  cammunity.  It  is  also  the  province  of 
the  I^egislature  to  draw  the  line  markiug  the  boundary  between  one 
class  and  atiotlier,  and  between  the  several  classes  and  the  general 
public.  When  such  questions  have  been  determined  by  the  liegisla- 
ture,  the  legislative  judgment  is  binding  upon  the  courts,  unless  they 
can  point  out  that  the  classification  adopted  is  purely  fanciful  and 
arbitrary,  and  that  no  substantial  or  logical  basis  exists  therefor. 
Cameron  v.  Chicago,  M.  &  St.  P.  Ry.  C().,  03  Minn.  384,  65  N.  W.  652, 
31  L.  K.  A.  5^y,  Lunimen  v.  Minneapolis  Gaslight  Co.,  65  Minn.  196, 
m  N.  W.  3^^  L.  It.  A.  437,  (H)  Am.  St.  Rep.  450;  State  v.  Corbett,  57 
Minn.  345.  m  N.  W.  317.  24  L.  K.  A.  4!)8;  Joyce  v.  Great  Northern  By. 
Co.,  100  Minn.  225,  110  N.  W.  975,  8  L.  li.  A.  (N.  S.)  756;  State  ex 
rel.  V.  Standard  Oil  Co..  Ill  Minn.  85,  12«  N.  W.  527;  State  ex  rel. 
Beek  V.  Wagener,  77  Minn.  483,  80  X.  W.  033,  778,  1134,  46  L.  R.  A. 
442,  77  Am.  St.  Rep.  (!S1 ;  State  ex  rel.  v.  Westfall,  85  Minn.  437,  89 
N.  W.  175,  57  L.  K.  A.  297,  89  Am.  St.  Rep.  571 ;  State  ex  rel.  v.  Brown, 
97  Minn.  402,  106  K.  W.  477,  5  L.  R.  A.  (N.  S.)  327;  Hunter  v.  City  of 
Tracy,  104  Minn.  378.  116  S.  W.  922;  Quong  Wing  v.  Kirkendall,  39 
Mont.  64.  101  Pac.  25(1;  Cunningham  v.  Xorthwesteru  Improvement 
Co.,  44  Mont.  180, 1  N.  C.  C.  A.  720.  110  Pac.  554;  State  ex  rel.  Davis- 
Smith  Co.  «.  Clausen.  63  Wash.  535,  116  Pac.  7;  Id.,  65  Wash.  156,  3 
K.  C.  C.  A.  599.  117  Pac.  1101,  37  L.  R.  A.  IX.  K.)  466. 

Other  courts  have  held,  and  we  think  for  sufficient  reasons,  that 
the  exclusion  of  domestic  sen'ants,  farm  laborers  and  persons  whose 
employment  is  casual  only,  from  the  operation  of  laws  providing  com- 
pensation for  injured  workmen  is  within  the  proper  discretion  of  the 
Legislature.  In  re  Opinion  of  Justices,  2ii0  Mass.  607.  1  N.  C.  C.  A. 
557,  96  N.  E.  308;  Borgnis  v.  Falk  Co.,  147  Wis.  327,  3  N.  C.  C.  A.  649, 
133  X.  W.  209;  l>elbeikis  v.  Link-Belt  Co.,  261  III.  454,  6  N.  C.  C.  A. 
401,  104  X.  R  211 ;  Dirkin  v.  (Sreat  Northern  Pa[)ei-  Co.,  110  Me.  374, 
86  Atl.  320. 

In  Western  Indemnity  Company  v.  Pillsburi'  (California)  1915, 
151  Pac.  398.  10  N.  C.  C.  1.  it  was  held  that  "although  a  state  consti- 
tution confers  the  power  upon  the  Legislature  to  create  a  liability  on 
the  part  of  all  employers,  it  does  not  necessarily  compel  the  Legisla- 
ture to  act  with  i-espect  to  all  employers,  but  merely  gives  the  power 
to  do  so,  and  thciefore  the  exclusion  of  casual  and  farm  employes 
from  the  operation  of  a  compensation  act,  does  not  render  such  law 
vulnerable   as   special    legislation."      The   constitutionality   of    the 
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Workmen's  Compensation  Act  of  California  was  generally  challenged 
in  tliis  case  but  particularly  because  of  its  exemptions  of  casual  and 
farm  labor.  As  to  this  the  Court  said  "various  objections  arising 
under  the  state  Constitution  are  aim  urged.  These  are  all  based  on 
the  clause  excluding  from  tlie  operation  of  the  act  casual  employes 
and  employes  engaged  in  farm,  dairy,  agricultural,  viticultural  or 
horticultural  lalwr,  in  stock  or  pwnltry  raising,  or  in  household  do- 
mestic service.  It  is  first  claimed  that  no  exceptions  are  permissible 
under  our  constitutional  enabling  chuise  (Article  20,  §21).  This 
clause  authorizes  the  Legislature  to  create  a  liability  on  the  part  of 
all  employers  to  oonijtensate  their  employes,  etc.  The  use  of  the 
word  "all"  it  is  claimed,  takes  away  the  power  of  the  Legislature  to 
except  any  employer  from  the  operation  of  the  act.  The  only  power 
granted  is  to  create  a  liability  on  the  part  of  all.  But  this,  we 
think,  is  a  straim-d  construction  of  the  amendmeut.  Section  21  was 
adopted  for  the  i)ni'pose  of  establishing  the  right  of  the  Legislature 
to  pass  laws  on  the  particular  subject.  It  was  a  grant  of  power,  and 
The  word  "all"  was  inaerte<l  in  order  to  make  the  power  broad  and 
(omprehensive.  The  legislative  authority  was  declared  to  extend 
over  all  employers.  Tiie  grant  was  thus  universal  in  scope,  and  could 
be  exercised  by  the  Legislature  to  such  an  extent  as  it  saw  fit,  pro- 
vided, of  course,  that  any  exceptions  made  did  not  violate  some  inde- 
jwndent  provision  of  the  Constitution,  In  other  words,  on  the  prin- 
ciple that  the  greater  includes  the  less,  power  to  legislate  for  the 
whole  body  of  erai>loyer8  embraces  power  to  legislate  for  a  part  of  the 
body. 

The  exceptions  are  claimed  to  make  the  laa'  vulnerable  as  special 
legislation.  It  can  no  longer  be  necessary  to  cite  authorities  in  sup- 
iwrt  of  the  power  of  the  Ijpgislaturc  to  make  different  laws  for  differ- 
ent classes  of  pei-sons,  provided  the  classification  be  based  on  some 
rational  ground  of  differentiation.  And  the  conclusion  of  the  TjCgis- 
lature  on  this  point  will  be  sustained  unless  it  is  manifestly  without 
support  in  reason.  That  casual  employes  form  a  special  class,  which 
might  fairiy  be  regarded  as  not  re«]uiring  the  protection  of  the  new 
law,  is  obvious  enough,  and  in,  indeofl,  not  questioned  by  the  peti- 
tioner. A  more  serious  question  is  pi-esented  by  the  exclusion  of 
employes  in  the  various  branches  of  agricultural  pursuits  and  in  dn. 
mestic  service.  But  licre,  too,  in  view  of  the  very  liberal  rules  estab- 
lished by  our  decisions  on  the  legislative  power  of  classification,  it 
must  be  held  that  the  law  making  body  might  rensonably  have  found 
tliat  the  conditions  of  agricultural  and  of  domestic  employment  were 
so  far  different  from  those  surrounding  other  employments  as  to 
justify  the  limiting  of  the  new  compensation  law  to  these  other  em- 
plovments.  ,-  i 

■  Diq,1izcdovCOO<^IC 
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The  Legislature  is  not  bound,  in  order  to  support  the  constitutional 
validity  of  its  regulation,  to  extend  to  all  cases  which  it  might  pos- 
sibly reach.  Dealing  with  practical  exigencies,  the  Legislature  may 
be  guided  by  experience.  "  *  *  It  is  free  to  recognize  degrees  of 
harm,  and  it  may  confine  its  restrictions  to  those  classes  of  cases 
where  the  need  is  deemed  to  be  clearest,"  Miller  v.  Wilson,  236  U.  8. 
■MS,  35  Sup.  Ct.  342,  59  L.  ed.  628,  decided  February  23, 1915. 


Heiman  v.  New  York  Life  Insurance  Co. 

{3  Dept.  Reports  658.) 

Employe — As  to  icho  are  emploj/ea. 

A  life  insurance  agent  repreaented  three  different  companieB.  Upon  leaving  liia 
rcxMence  one  morning  to  solicit  insurance  he  fell  and  was  injured.  The  testJinoDT 
Rhowed  that  none  of  the  companies  held  an;  power  over  him  whereby  the;  could 
direct  his  course  in  an;  particular,  either  as  to  the  time  when  he  was  to  solicit  foe 
tliem  or  the  persons  whom  he  should  solicit.  He  was  not  required  to  limit  hta 
efforts  to  the  execssive  presentation  of  the  merits  of  any  particular  company  at  any 
particular  time.  Held,  that  the  claimant  was  not  sacfa  an  emplo;e  of  the  defendant 
as  to  entitle  him  to  compensation  for  his  injury,  and  the  award  of  the  Referee 


Appellant  represented  by  Dickson,  Beitler  &  McCouch,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  MACKEY— Chairman— March  2,  1917. 

The  claimant  in  this  case  was  appointed  by  the  Fidelity  &  Casualty 
Company  of  New  York,  the  Travelers'  Insurance  Company  of  Hart- 
ford, Connecticut,  and  the  New  York  Life  Insurance  Company,  the 
defendant,  as  a  representative  to  sell  insurance  on  a  commission 
basis.  He  had  the  right  to  solicit  insurance  when  and  where  he 
pleased  and  to  visit  any  one  whom  he  selected.  None  of  these  com- 
panies retained  any  power  over  him,  as  an  employe,  to  direct  his 
course  in  any  particular,  either  as  to  time  when  he  was  to  solicit  for 
them,  persons  upon  whom  he  should  urge  the  merits  of  insurance,  nor 
could  they  control  him  in  the  arguments  that  he  would  use  or  the 
methods  that  he  would  employ  in  order  to  secure  business,  assuming 
of  course,  that  all  his  efforts  were  proper  and  within  the  law.  He  was 
not  limited  to  the  exclusive  presentation  of  the  merits  of  any  particu* 
)nr  one  of  these  companies  at  any  one  time.    As  a  matter  of-fact,  no; 
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doubt,  should  he  have  failed  to  interest  a  prospective  risk  in  the 
merits  of  one  of  these  companies,  he  would  have  urged  the  attractive 
features  of  one  or  both  of  the  others. 

On  the  morning  of  February  4,  1916,  the  claimant  left  his  place  of 
residence  and  has  subsequently  declared  that  he  bad  at  that  time  in 
mind  a  particular  persou  or  a  number  of  persons  whom  he  intended 
to  immediately  visit  in  an  effort  to  induce  them  to  take  out  a  policy 
with  the  defeniJant  company.  While  passing  over  the  pavement  ad- 
jacent to  the  house  immediately  adjoining  his  own  he  slipped  upon 
the  ice  and  sufTered  an  injury. 

The  main  question  involved  in  this  appeal  is,  was  the  claimant  an 
employe  of  the  defendant  at  the  time  as  contemplated  by  the  Work- 
men's Compensation  Act  of  1915?  We  hold  that  it  was  not  such  a 
relatiui.ship.  In  the  case  of  Mabel  Equi  v.  Koelle-Speth  &  Company, 
Court  of  Common  Pleas  Ko.  i,  June  Term,  1916,  No,  1131,  Audenried, 
P.  J.,  >nid: 

"By  Kection  103,  the  term  'employe*  as  used  in  the 
Act  is  declared  to  be  synonymous  with  'master.'  In  Sec- 
tion 104,  the  term  'employe'  as  used  in  the  Act  is  de- 
fined as  synonymous  with  'ser^'ant,'  The  meaning  of 
the  words  -inaster'  and  'servant'  in  the  vocabulary  of 
the  law  is  well  settled.  A  master  is  one  who  stands  to 
another  in  such  relation  that  he  not  only  controls  the 
results  of  the  work  of  that  other,  but  also  may  direct  the 
manner  in  which  such  work  shall  be  done.  A  servant  is 
one  who  is  employed  to  render  personal  services  to  his 
employer,  otherwise  than  in  the  pursuit  of  an  independ- 
ent calling,  and  who  in  such  service  remains  entirely 
under  the  control  and  direction  of  the  latter." 

The  conclusions  of  the  Referee  are  accordingly  reversed  and  the 
award  is  set  aside. 


Wazinsky  v.  Thomas  Colliery  Oo. 
(3  Dept.  Reports  753.) 

Compcnsatinn  agrrementi — Revicte  of  compensation  njn  etucnd. 

K  B  com  pen  nation  ngrecment  ia  entered  into  throDEh  mistake  the  Board  in  a 
petition  tor  rpvicw,  nil!  reioke  its  approval  of  such  agreement  and  direct  a  new 
OKreemi-nt  to  be  eieeuted  by  the  parties  in  conformity  with  the  facts  of  the  jC 
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ClaniaDt  represented  by  Z.  F.  Kynkiewiez,  Shenandoah. 
Defendant  representwl  by  W.  C.  Howell,  Seranton. 

OPIXIOX  BY  COMMISSIONER  SCOTT— March  9,  1917. 

This  caHe  is  before  the  Board  on  a  petition  filed  January  9, 1917,  for 
a  review  of  Compensation  Agreement  No.  21916,  which  agreement 
was  approved  by  the  Board  July  22,  lOlB, 

Petition  for  review  had  been  tiled  in  accordance  with  the  suggestion 
of  the  Board  made  in  its  opinion  of  December  2,  1916,  2  Dept.  Re- 
[lorts,  page  11,  dismissing  the  proceedings  between  the  same  parties 
upon  ('laini  Petition  Xo.  991,  on  the  ground  that  the  Referee  had  no 
jurisdiction,  the  review  of  all  agreements  being  exclusively  within  the 
province  of  the  Board,  as  provided  for  in  Section  423. 

The-  record  discloses  that  notice  of  llie  filing  of  the  petition  for 
review  of  the  agreement  was  served  upon  the  defendant  and  upon 
the  Ocean  Accident  &  Guaninty  Corporation,  insurance  carrier,  Feb- 
ruary 20,  I9I7.  No  answer  having  been  filed,  the  Board  has  accepted 
for  its  consideration  the  testimony  taken  on  behalf  of  the  claimant 
t>nd  the  statements  and  admissions  made  by  the  defendant's  counsel 
in  the  proceedings  on  Claim  Petition  No.  991.  From  a  consideration 
of  this  testimony  it  finds  that  the  claimant,  Stiney  Wazinsky,  signed 
the  compensation  agreement  filed  in  this  ease,  under  a  mistake.  It 
clearly  appears  he  <Iid  not  know  the  contents  of  the  agreement  he 
signed,  being  unable  to  read  understandingly,  and  did  not  know  it 
fixed  the  amount  of  his  weekly  wages  and  the  character  of  his  disa- 
bility. It  appears  by  admission  of  the  defendant's  counsel  that  the 
weekly  earnings  of  the  claimant  were  $13  instead  of  $9,  as  stated  in 
the  agreement.  The  duration  of  weekly  payments  is  indefinite.  The 
evidence  before  the  Hoard  shows  that  the  injury  sustained  by  the 
claimant  ivsultetl  in  the  permanent  loss  of  the  use  of  his  right  hand 
and  the  comjiensation  agreement,  approved  July  22,  1916,  was  not 
baned  in  such  state  of  injury.  The  claimant  having  sufl'ered  the  per- 
manent loss  of  the  use  of  his  hand,  in  entitled,  as  provided  in  Section 
3(M>-(c}  to  50%  of  his  weekly  wage.*,  being  ?;i>.50  per  week,  for  a 
jieriod  of  17-">  weeks  from  Maroh  10,  1916,  less  any  payments  made  by 
the  defendant  to  the  claimant  under  the  Agreement  No.  21916.  The 
claimant  is  also  entitled  to  the  cost  of  medical  attention  for  the  first 
fourteen  days  if  the  same  has  not  already  been  paid  by  the  defendant. 

The  approval  of  the  compensation  agreement  by  the  Board  July 
22,  191fi.  is  revoked  and  the  parties  are  directed  to  enter  into  a  new 
agreement  in  conformity  with  the  views  expressed  in  this  opinion. 
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•Lampkowski  r,  Carhoii  Steel  Co. 

(3  Dept.  Reports  754.}   . 

Uhc  of  member,  loan  of — Hand. 

TliP  cvlilcnpp  disclospil,  on  review  of  a  compeiisotioa  ngrcpmcnt,  that  Che  aeeoud, 
tliini  Rnil  fourth  fingers  of  the  claimanl's  right  hiiiid  had  l>een  ~flmpiitat<'d  nt  the 
kjiiieklc  joint,  tlint  the  firHt  finger  was  smashed  and  tlic  joint  oniBhed,  leaving  it 
stiff,  other  than  a  small  amount  of  flcxation  at  the  knacklc  joint.  The  thumb  wan  in 
tiornial  condition  and  the  eiaimant  could  pick  uii  very  light  ohjectH  with  the  thumb 
and  injured  index  finger.  Held,  that  the  claimant  had  lost  the  permanent  uae  of  bis 
right  hand,  and  wua  entitled  to  compeuHatiou  for  175  weeks  from  a  dote  fourteen 
■la.vs  after  tlie  aei'ident. 


Claimant  repi^sciiteil  by  I^ouis  IJttle,  Pittsbu^li. 
Defendant  ^^^ppesentefl  by  W,  F.  Ame«,  Pittsbnigh. 

OPINION  BY  COMMTSSTONER  SCOTT— March  9,  1017. 

The  compensation  agreement  in  this  case  was  entered  into  August 
2;t,  1916,  and  duly  apjiroved  by  the  Board  August  29,  1916,  Com- 
pensation payments  wei'e  made  on  said  agreement  up  to  and  iocludiug 
the  6th  day  of  November,  1916.  On  December  11,  1916,  the  petition 
for  review  of  the  agreement  was  filed  with  the  Bureau  and  referred  to 
L.  E.  Christley,  Referee,  for  investigation  and  determination.  The 
Board  has  held,  in  Stiney  Wazinsky  v.  Tbomas  Colliery  Company, 
that  this  reference  by  the  Bureau  of  the  petition  for  review  to  a 
Referee  is  not  the  proper  practice.  All  petitions  for  review  under 
Section  423,  must  \te  heard  by  the  Board. 

The  testimony  in  the  ease  having  been  taken  by  the  Referee,  the 
parties  appeare<l  before  the  Board  and  submitted  the  testimony  so 
taken  for  the  consideration  of  the  Board,  and  the  case  will  therefore 
be  considered  as  if  it  had  been  properly  presented  to  the  Board  in  the 
first  instance. 

The  claimant's  petition  for  review  sets  out  that  he  was  mistaken  as 
to  the  character  of  his  injury  and  was  not  fully  advised  as  to  his 
ri(;hts  under  the  law;  that  he  understood  that  he  would  regain  the 
use  of  his  right  hand,  but  that  he  is  now  informed  and  believes  he  has 
lost  the  use  of  it. 

The  defendant,  in  its  answer,  contends  that  the  injuries  to  the 
right  hand  are  not  such  as  constitute  the  loas  of  the  use  of  the  hand 
within  the  meaning  of  the  Act. 

Upon  the  hearing,  no  witnesses  were  called  by  either  claimant  or 
defendant,  except  Dr.  W.  H,  Ingram,  who  was  casually  present  at 
the  hearing. 
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The  record  exhibits  an  agreement  by  the  parties  which  shows  that 
the  claimant  on  July  10,  1916,  while  in  the  employ  of  the  defendant, 
met  with  an  injury  to  his  right  hand,  and  that  the  only  question  in 
dispute  upon  the  review  of  the  agreement  relates  to  the  amount  of  the 
wage  and  the  extent  of  the  injury.  It  was  agreed  on  the  hearing  that 
Hurgical,  medical  and  hospital  services  were  rendered  by  thfe  defend- 
ant to  the  claimant  during  the  first  fourteen  days  following  the  in- 
jury and  that  compensation  thereafter  at  the  rate  of  f7.70  per  week 
from  July  24,  1916,  to  November  6,  1916,  inclusive,  was  paid,  making 
a  total  of  $116.78,  It  was  further  agreed  that  the  average  weekly 
wage  of  the  claimant  at  the  time  of  the  injury  was  $15.51  per  week. 

The  testimony  as  to  the  character  of  the  injury  shows  that  the 
three  fingers,  being  the  second,  third  and  fourth  fingers  of  the  claim- 
ant's right  hand  were  amputated  at  the  knuckle  joint,  that  the  first 
finger  was  smashed  and  the  skin  split  so  that  the  bone  was  visible, 
was  broken  and  the  joint  crushed,  that  there  is  some  flection  of  the 
first  finger  at  the  knuckle  joint,  but  that  otherwise  it  is  stiff;  that  the 
thumb  of  the  hand  is  in  normal  condition  and  that  the  claimant  can 
pick  up  very  light  objects  with  the  thumb  and  indes  finger  of  his 
right  hand. 

The  claimant  also  appeared  before  the  Board  and  exhibited  the  con- 
dition of  his  hand  at  the  time  of  the  hearing.  From  a  consideration  of 
all  the  testimony,  the  Board  finds  as  a  fact  that  the  claimant  has  lost 
the  permanent  use  of  his  right  hand.  In  reaching  this  conclusion  It 
has  followed  its  opinion  in  the  case  of  Masseth  v.  Hubbard  Company, 
£  Dept,  Reports,  page  1281,  and  that  under  the  provisions  of  Sectioa 
306-(c)  the  claimant  has  lost  his  right  hand  and  is  entitled  under  the 
law  to  50%  of  his  average  weekly  wages  or  the  sum  of  f7.75  for  a 
r^riod  of  175  weeks  from  July  24,  1916,  leas  payments  already  made 
under  the  agreement  in  the  sum  of  fll6.78.  The  parties  are  directed 
to  enter  into  a  new  agreeqient  in  accordance  with  this  opinion. 


•Jordan  t'.  State  AVorkiiieii's  Insurance  Fund, 

(3  Dept.  Reports  876). 

BuitiHexii — As  lo  ichat  is  rvgmded  as  u  part  of  the  emptnj/ei's  regular  business. 

Abrams  &  Jonra  coutractcd  to  drill  a  Kne  Dnil  oil  well.  Tbej  entered  into  a  cou- 
trnct  with  LivingBtone  to  buul  thnir  drilling  atom  from  a  place,  distaDt  about  tbree 
miles,  to  the  place  where  the  well  was  to  be  drilled.  Uvingstone  in  turn  hired  Jor- 
daa  to  haul  tlie  stem.  While  unloading  it  on  the  premises  where  the  well  was  to  be 
located,  and  which  were  under  the  control  of  Abrams  &  Jones,  the  stem  slipped  and 
crushed  Jordan  so  badl;  that  be  died.    The  widow  of  Jordan  Sled  a  daim  for  «om- 
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peoBBtion  againat  Abrams  &  Jones.  Held,  that  hauling  the  stem  to  the  premiseti  whs 
not  a  part  of  the  regular  bmineu  of  Abrams  &  Jones;  that  Livingston  wois  Dot  an 
employe  or  contractor  within  the  meanine  of  Section  105,  but  an  independent  con- 
tractor; that,  conseqneDtly,  the  award  of  the  Referee  muat  be  reveraed  and  the 
appeal  austolned. 


Appellant  represented  by  Samuel  I.  Spyker,  Huntiagdon. 
Appellee  represented  by  D.  W.  Henderson,  Uniontown. 

OPINION  BY  COMMISSIONER  SCOTT— March  20,  1917. 

The  claim  petition  in  this  case  was  filed  against  Abrams  &  Jones, 
contractors  engaged  in  the  business  of  drilling  oil  and  gas  wells.  The 
members  of  this  firm  were  subscribers  to  the  State  Workmen's  Insur- 
ance Fund,  and  within  the  time  provided  in  Section  20,  of  an  Act  ap- 
proved June  2,  1915,  P.  L.  767,  filed  a  statement  of  knowledge  of  the 
accident,  the  basis  of  claim,  with  the  State  Woritmen's  Insurance 
Board.  The  Fund  was  thereupon  substituted  by  the  Compensation  ' 
Bureau  as  defendant,  instead  of  Abrams  &  Jones  and  the  case  as- 
signed to  Referee  Thomas  J.  Dunn,  District  No.  8,  for  hearing  and 
determination.  This  appeal  is  from  his  findings  and  conclusions  and 
award  based  thereon. 

Abrams  &  Jones  entered  into  a  contract  with  the  Oreensburg  or 
Oreensboro  Gas  Company  to  drill  a  gas  and  oil  well  on  the  farm  of 
Eli  Smith  which  farm  was  under  lease  to  the  said  gas  company. 
Abrams  &  Jones  as  general  contractors  had  the  occupancy  and  con- 
trol of  this  farm  for  the  purposes  of  their  contract  with  the  owner  of 
the  gas  and  oil  lease.  They  had  a  drilling  stem  on  another  farm  desig- 
nated in  the  testimony  as  the  Brock  farm,  distant  about  three  miles 
from  the  Smith  farm. 

Austin  Livingstone  entered  into  a  contract  by  telephone  with  a 
nieml>er  of  this  firm  whereby  he  engaged  to  haul  the  drilling  stem  from 
the  Brock  farm  to  the  Smith  farm,  the  contract  price  agreed  to  be 
paid  by  Abrams  &  Jones  to  Livingstone  for  the  work  was  six  dollars 
per  day,  which  amount  was  at  the  expiration  of  the  work  paid  to 
Livingstone  by  the  check  of  the  Ann  of  Abrams  &  Jones. 

Livingstone  did  not  personally  perform  any  work,  but  engaged 
George  Jordan  to  drive  his  team  and  with  the  aid  of  Bwiug  Jordan, 
his  son,  to  haul  and  deliver  the  stem  to  the  Smith  fann,  the  premises 
where  the  gas  and  oil  well  was  being  drilled.  While  George  Jordan 
was  unloading  the  stem  it  slipped,  the  wagon  was  overturned  and  the 
weight  of  the  stem  crushed  him  causing  his  death. 

The  liability  for  the  accidental  death  of  the  claimant's  husband,  if 
any  there  be  under  the  Compensation  Act  of  1915,  must  arise  out  of 
the  relationship  of  the  parties  as  affected  by  the  terms  and^proriNops 
of  the  Act. 
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There  wjis  no  voiitrue-tural  or  other  relation  of  muster  aad  servant 
between  the  firm  of  Abrnins  &  Joues,  contractors,  and  George  Jordan, 
the  deceased,  Tbey  had  not  employed  him  to  haul  the  stem,  he  was 
not  under  their  control  nor  in  any  way  responsible  to  tliem  for  the 
manner  of  the  performance  of  any  part  of  the  work  he  had  under- 
taken to  do,  and  that  he  was  to  liaul  the  stem  under  a  contract  with 
Livingstone,  to  be  lined  by  the  general  contractors  on  the  premises 
wiieie  they  were  drilling  a  gas  and  oil  well  is  in  itself  of  no  conse- 
tpieiice.  He  was  to  perform  on  the  premises  no  part  of  the  engage- 
ment of  Abrams  &  Jones,  and  did  not  enter  upon  the  premises  with 
llieir  consent;  they  knew  nothing  about  him  nor  that  he  was  even  on 
Ihe  premises  until  after  the  accident.  His  contract,  whatever  its 
nature,  was  exclusively  with  Livingstone.  Livingstone  put  him  in 
charge  of  his  team,  gave  him  specific  directions  about  the  hauling  of 
tlie  stem  and  agreed  to  pay  him  a  satisfactory  price  for  his  services 
and  that  of  his  son.  But  because  Jordan  entered  upon  the  premises 
nnder  tlie  control  of  the  general  contractor,  and  on  which  he  was  in- 
jured while,  as  contended  by  the  claimant,  he  was  engaged  in  the  per- 
formance of  a  part  of  the  general  contractoi-'s  regular  business  en; 
trusted  to  Livingstone,  the  immediate  employer  of  Jordan,  who  the 
claimant  also  alleges  was  the  employe  or  contractor  of  the  general 
contractors,  it  is  contended  by  the  claimant  that  Abrams  &  Jones, 
now  the  State  Fund,  must  be  conclusively  presumed  to  pay  her  and 
her  dependent  childien  compeUHatinu  as  jn-ovided  in  Article  III  by 
virtue  of  the  pi-ovisions  of  Section  302-(b),    Tiiis  section  reads; 

"An  employer  who  jiermits  the  entry  upon  premises 
occupied  by  him  or  under  his  control,  of  a  laborer  or  an 
assistant  hired  liy  an  enipliiye  or  contractor,  for  the 
Iierforniance  npou  such  premises  (»f  a  part  of  the  employ- 
er's regular  business  entrusted  to  that  employe  or  con- 
tractor, slnrtl  be  conclusively  presumed  to  have  agreed 
to  pay  to  such  lalxu-er  or  assistant  comjMjnsation  in  ac- 
cordance with  the  provisions  of  article  three." 

To  bring  Jordau  within  the  provisions  of  this  section  it  must  ap- 
pear that  he  was  a  lal)orer  or  an  assistant  hire<l  by  an  employe  of,  or 
contractor  under,  the  gcntral  contractors,  but  it  is  evident  Living- 
stone was  not  an  emi)]oye  of  Abrams  &  Jones,  since  he  was  independ- 
ent of  their  control  in  the  performance  of  his  contract  with  them,  and 
it  is  settleil  law  that  he  who  contracts  to  do  a  specific  piece  of  work, 
furnishing  his  own  atwistants,  executing  his  work  according  to  his 
own  ideas  or  in  accordanc'C  with  a  plan  previously  given  to  him  by  a 
person  for  whom  the  work  is  done  without  being  subject  to  the  orders 
of  the  latter  in  respect  to  the  details  of  the  work,  is  clearly  a  con- 
tractor and  not  a  servant.  Sheannan  &  Redfleld  on  Negligence,  Vol, 
1.  page  lfir>,  citing  therein  .  GoOqIc 
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Painter  v.  Pittsburgh,  46  Pa.  213. 
Allen  V.  Willard,  57  Pa.  374. 
McCarthy  v.  Portland,  71  Me.  ;fS8. 

Equi  V.  Koelle-Sp^-th  &  Co.,  2  Departuieut  Reports,  page 
204  Pa.  \Y.  C.  B(l.  I>ef.  Vol.  1,  page  SI. 

Xor  was  Livingstone  a  contractor  under  Abrams  &  Jones  for  the 
|)erformauce  of  a  part  of  their  regular  bui^iness  as  contemplated  under 
the  Act.  We  are  not  left  to  conjecture  as  to  what  the  term  "con- 
tractor"' as  used  in  Ihe  above  article  and  section,  as  well  as  in  Article 
1 1  Section  203.  incMides,  nor  is  it  within  our  pi^ovince  to  construe  the 
term  so  as  to  enlarge  or  e.\tend  any  of  the  provisions  of  the  Act. 

Section  105,  which  defines  the  term  "contractor"  as  used  in  the 
subsequent  sections  just  referred  to,  reads: 

"The  term  •contractor'  as  used  in  article  two,  sec- 
tion two  hundred  and  three,  and  article  three,  section 
three  hundred  and  two  (bl,  shall  not  include  a  contrac- 
tor engaged  in  an  independent  business,  other  than  that 
of  supplying  laborers  or  assistants,  in  which  he  sei-ves 
persons  other  than  the  employer  in  whose  sei'vice  the 
accident  occurs,  but  shall  include  a  sub-contractor  to 
whom  a  principal  contractor  has  sublet  any  part  of  the 
work  which  snoh  principal  contractor  has  undertaken." 

By  this  section  the  only  contractor  engaged  in  an  independent 
business  within  the  meaning  of  the  Act  is  when  he  supplies  laborers 
or  assistants  to  an  employer,  Livingstone  clearly  was  not  under  con- 
tract with  Abrams  &  Jones  to  supply  or  furnish  laborers  or  assist- 
ants for  the  performance  of  any  work  embraced  in  their  contract  to 
drill  the  gas  and  oil  w;ell  on  the  Smith  farm.  He  was  not  asked  nor 
directed  by  them  to  secure  Jordan  or  his  son  to  do  any  of  their  work 
en  the  well.  At  most,  all  that  was  embraced  in  Jordan's  work  was 
to  get  together  materials  to  be  used  in  the  actual  undertaking  of  the 
principal  contractors.  On  account  of  an  injury  which  Livingstone 
had  suffered  the  day  before  he  was  called  by  jV')>'ams  &  Jones  by  tele- 
phone he  could  not  personally  do  the  work  he  had  engaged  to  do,  and 
independently,  without  consultation  with  the  principal  contractors, 
he  hired  Jordan  and  his  son  to  carry  out  his  own  arrangement  to  haul 
the  stem.  Livingstone's  relation  to  the  principal  contractors  was 
that  of  an  independent  contractor  engaging  to  do  a  specific,  casual 
spr\'ice  for  them  and  not  any  part  of  the  work  on  the  well.  His  rela- 
tion to  Abrams  &  Jones  resiKinds  to  the  well  known  test  of  independ- 
ence and  freedom  from  control  apparent  in  all  independent  contracts, 
since  Abrams  &  Jones  had  no  control  over  anything  Livingstone  had 
engaged  to  do  except  as  to  the  result  of  his  work.  He  was  left  free  to 
do  the  work  in  his  own  way  and  had  direct,  personal  supervisioii  of 


12C 

the  instrumentalities  to  be  used.  We  also  hold  that  Livingstone  was 
not  in  any  proper  sense  a  "sub-contractor"  aa  contemplated  in  Section 
105,  Boch  being  one  to  whom  the  principal  contractor  has  sublet  any 
part  of  the  work  which  such  principal  contractor  has  undertaken. 
One  who  undertakes  to  construct  a  building  may  sublet  the  carpenter 
work  to  one  man,  the  brick  work  to  another,  the  plumbing  to  another, 
and  so  on.  All  these  latter  will  be  sub-contractors,  but  the  teamster 
or  hauler  called  in  by  the  principal  contractor  or  any  of  these  sub- 
contractors to  bring  from  the  railroad  station,  or  other  point  away 
from  the  place  where  the  building  is  being  constructed,  stone,  sand, 
lumber,  tools  or  anything  to  be  used  on  the  premises  in  the  actual 
work  undertaken  by  the  general  contractor,  cannot  be  considered  a 
Bub-contractor,  and  one  independently  hired  by  such  teamster  or 
hauler  of  a  specific  thing,  even  though  used  in  the  general  undertak- 
ing, will  uot  be  a  laborer  or  assistant  of  an  employe  or  contractor 
within  the  meaning  of  these  terms  as  used  in  Section  302-(b),  and  the 
claimant's  deceased  husband,  although  he  met  his  death  by  an  injury 
sustained  on  the  premises  occupied  by  and  under  the  control  of 
Abiams  &  Jones,  yet  not  having  been  hired  and  supplied  as  a  laborer 
or  assistant  to  Abrams  &  Jones  by  Livingstone,  as  an  independent 
contractor,  for  the  performance  of  any  part  of  their  regular  business 
thereon,  and  his  direct  employer,  Livingstone  not  having  been  an  em- 
ploye or  contractor  within  the  meaning  of  Section  105,  there  is  no 
liability  upon  Abrams  &  Jones  under  the  Act  to  pay  compensation  to 
the  claimant  on  account  of  Jordan's  death. 

The  Referee's  second  finding  of  fact  that  Abrams  &  Jones  employed 
Livingstone  to  furnish  a  team  and  wagon  and  sufficient  help  to  haul 
the  drilling  stem  for  them  is  reversed,  as  are  his  conclusions  of  law, 
and  the  appeal  is  sustained. 


Adams  '-,  -Baldwin  Locomotive  Works. 
(3  Dept.  Reports  893.) 

Pracliee — MudificatUm  or  lermination  of  agreement  or  aifard. 

A  petition  WKK  filed  asking  that  u  compensation  agretment  be  terminated  on  tllu 
Kroiiiiil  of  frniid  and  miNrepreaentation  on  the  part  of  the  claimant.  The  evidence 
tuken  at  the  hoiiHiig  failed  to  establish  the  facts  allesed,  and  the  petition  was  dia- 


Claimant  repiesented  by  Wni.  D.  Long,  Philadel|(hia. 

Defendant  lepivsented  by  James  Wilson  Bayard,  PhiladelphihiJ^^^IC 


OPINION  BY  MACKEY— Chairman— March  20,  1917. 

A  conipeneatlou  agreement,  entered  into  tietween  Earl  Adams, 
claimant,  and  the  Baldwin  Locomotive  Works,  defendant,  is  before  us 
for  reriew  on  the  petition  of  the  defendant,  alleging  fraud  and  mis- 
representation on  the  part  of  the  claimant  at  or  before  the  execution 
of  the  said  agreement,  in  that  compensation  had  been  claimed  for  the 
loss  of  an  eye  which  had  been  previously  destroyed  in  another  acci- 
dent while  in  another's  employ. 

The  agreement  is  dated  May  31,  191(J,  and  is  properly  executed  by 
both  parties.  It  was  forwarded  to  the  Board  for  approval  under 
Section  410  of  the  Workmen's  Compensation  Act.  This  agreement 
complied  with  all  the  requirements  of  the  law  under  the  statements 
of  facts  therein  contained,  and  was  accordingly  approved.  Compen- 
sation was  regnlarly  paid.  On  January  IS,  1917,  the  claimant  filed  a 
petition  asking  for  commutation  to  present  value  of  the  remaining 
continuing  payments  and  prayed  that  the  same  be  paid  in  a  lump  sum. 
While  this  petition  was  pending  before  the  Board,  the  defendant,  on 
February  9, 1917,  filed  this  petition  under  Section  423  of  the  Act. 

By  agreement  of  tiie  parties  testimony  was  taken  upon  the  allega- 
tions of  the  petition  before  the  Chairman  of  the  Board  on  February 
23,  1917.  This  testimony  shows  that  the  claimant  entered  into  the 
employ  of  tlie  defendant  sometime  previous  to  the  date  of  the  acci- 
dent, which  was  April  11,  1916;  that  before  he  was  given  employ- 
ment he  passed  the  usual  physical  tests  to  which  the  defendant  sub- 
jects all  its  applicants  for  employment.  Among  these  was  an  ex- 
amination of  the  claimant's  eyes,  and  after  a  satisfactory  test  the 
claimant  entered  into  the  defendant's  employ.  The  uncontradicted 
evidence  shows  that  while  the  claimant  was  in  the  course  of  his 
employment  for  the  defendant,  which  necessitated  striking  a  shell 
with  a  hammer,  a  small  piece  of  steel  flew  up  and  lodged  in  his 
eye.  The  claimant  immediately  reported  the  accident  to  the  defend- 
ant's first  aid  phi'sician.  The  foreign  substance  was  removed  and 
this  medical  representative  of  the  defendant  sent  the  claimant  to 
the  Jefferson  Hospital  for  treatment.  The  claimant  testified  that 
four  or  five  similar  pieces  of  steel  were  taken  from  his  eye  at 
this  institution.  This  testimony  is  on  record  without  contradiction. 
The  claimant  then  consulted  Dr.  William  M.  Sweet,  and*  received 
further  treatment.  It  is  also  in  the  evidence,  without  contradiction, 
that  Dr.  Sweet  sent  the  claimant  to  the  defendant's  claim  agent 
with  a  suggestion  that  he  ought  to  submit  himself  to  an  operation. 
The  claimant  testified  in  the  presence  of  this  claim  agent  that  he, 
the  claimant,  was  taken  by  the  claim  agent  back  to  Dr.  Sweet 
when  a  certain  operation  on  this  eye  followed.  The  claim  agent 
heard  this  testimony  hut  it  stands  uncontradicted.  Cit^OQlc 
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After  leaving  the  Jefferson  Hospital  the  claimant  reported  back 
to  the  defendant,  and  was  given  light  work.  The  agreement  which 
is  now  under  review  was  then  entered  into  at  the  suggestion  of  the 
defendant's  representative.  It  will  be  noted  that  the  date  of  this 
agreement  is,  May  31,  1916,  as  hereinbefore  stated,  and  was  executed 
iifter  the  defendant  had  full  knowleiJge  of  the  nature  of  the  injury 
and  the  manner  in  which  it  was  sulTered  and  had  had  full  oppor- 
tunity to  consult  with  and  receive  the  reports  of  both  its  own  first 
nid  physician  and  Dr.  Sweet,  the  expert.'  It  now  seeks  to  set  aside 
the  agreement,  which  was  not  hastily  entered  into,  but  which  was 
consummated  fully  six  weeks  after  the  accident,  during  which  time 
there  had  been  plenty  of  opportunity  for  investigation  and  determi- 
nation of  the  merits  of  the  claimant's  righdt  to  compensation. 

To  support  the  petition  it  offered  the  testimony  of  Dr.  Sweet, 
who  now  states  that  he  examined  the  claimant's  eye  on  April  17, 
Idlfi  and  again  on  May  2,  l!>lfi.  His  examination  showed  a  retinal  de- 
tachment in  the  right  eye.  On  the  following  day  the  witness  received 
from  the  claimant  a  history  of  a  large  quarter  inch  piece  of  steel 
entering  the  globe  of  his  eye.  At  that  time  the  witness  stated  that 
v.  scar  was  noticeable  in  the  globe  in  the  upper  portion  of  the  eye. 
On  May  4  he  placed  the  claimant  in  the  .lefTerson  Hospital  and 
treated  him  for  detached  retina. 

This  witness  furtlier  suggests  that  had  as  large  a  piece  of  steel 
entered  the  eye  as  described  by  the  claimant  that  there  would 
have  necessarily  be<^'n  a  scar  commensurate  in  size  with  the  wound 
that  would  have  thus  been  produced.  He.  however,  admitted  that 
he  had  not  looked  directly  under  the  eye  lid,  and  that  there  might 
have  been  a  scar  there  at  the  time  of  his  examination  which  he  had 
not  then  noticed. 

The  good  faith  of  the  claimant  is  further  attacked  by  a  hrotber-in- 
law  with  a  very  apparent  enmity  toward  the  claimant.  He  stated 
that  the  claimant  had  boasted  to  him  that  he  had  deceived  the  de- 
fendant's representative  when  his  eyes  were  examined.  This  witness 
attempted  to  account  for  the  fact  that  the  claimant  was  able  to 
distinguish  the  letters  on  the  cards  in  the  eye  test  with  each  of  his 
eyes  in  turn  closed  by  comndlting  these  letters  to  memory  when  he 
first  saw  them  willi  his  good  eye,  and  then  rei>eating  them  when  the 
exaniiner  covered  his  good  eye  and  thus  created  the  impression  that 
he  was  seeing  with  his  blind  eye.  The  witness  further  stated  that 
the  loss  of  the  vision  in  the  eye  under  discussion  was  suffered  by  the 
claimant  through  an  injury  sustained  during  the  month  of  August, 
1915,  while  the  claimant  was  employed  by  another  while  loading 
ri'fuse  on  a  wagon  hy  being  struck  in  the  eye  with  flying  ft'»'^,-,Q[^ 
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We  attach  very  little  importance  to  this  witness,  first,  becatise  of 
his  evident  hostility  to  the  claimant,  and,  second,  because  of  the  im- 
probability of  his  story.  It  became  necessarj'  for  him  iu  order  to  make 
his  testimony  at  all  plausible  to  explain  how  the  complainant  was  able 
to  pass  the  eye  test  at  the  defendant's  establishment,  and  in  order  to 
do  this  it  seems  to  us  that  he  sought  to  explain  it  by  saying  his  brother- 
in-law  had  committed  the  letters  to  memorj-.  This  seems  to  us  to  be 
absolutely  impossible,  besides  we  cannot  credit  the  statement  that 
the  defendant  employs  experts  to  examine  the  eyes  of  its  employes 
who  could  be  so  easily  deceived. 

The  testimony  of  the  claimant  seems  to  us  to  be  clear,  straight 
forward  and  convincing.  He  described  the  previous  accident  very 
frankly,  and  stated  that  while  loading  ashes  he  was  struck  in  the 
eye  by  a  piece  of  a  broken  bottle.  The  injury  was  simply  a  lacert- 
tion  or  cut  of  the  eye  lid.  lie  was  taken  to  the  Pennsylvania  Hospital 
where  two  stitches  were  placed  in  the  wound.  In  this  statement  he 
was  completely  corroborated  by  the  hospital  record  which  was  intro- 
duced by  the  defendant  and  received  by  agreement  of  counsel. 

This  reads: — 

"This  is  to  certify  that  Earl  Adams,  age  25  years  of 
1109  Vine  Street,  was  brought  to  the  Pennsylvania  Hos- 
pital August  Iti,  1915  at  2:55  P.  M.  by  patrol  No.  2 
suffering  with  a  lacerated  eyelid. 

Treatment:  Sutured — Wet  Boric  dressing.  Treated  by 
Dr.  Nolen." 

There  is  no  indication  in  this  record  that  there  was  any  injury  to 
the  eye.  There  is  no  evidence  in  the  whole  case  that  any  serious 
consequences  followed  this  rather  insignificant  incident. 

We,  therefore,  find  that  the  allegations  of  the  petition  have  not 
been  proved,  and  therefore  the  petition  is  dismissed. 


•Klein  v.  Oliver  Iron  &  Steel  Co. 
(3  Dept.  Reports  888). 
Disability — Total  ditahilitti. 

Through  ao  B<Nn(leiit  niotMU  j-eare  previoua,  tbe  duimaut  had  euatained  the 
]iH«s  of  bis  rl)[ht  tye.  A  uecoDd  accident  on  Janaar;  8,  1&16  deprived  him  of  his 
left  «7e.  He  contended  that  be  was  entitled  to  compensation  for  total  diaability. 
Held,  that  he  was  entitled  to  compenaatioD  for  the  loss  of  an  eye  only, — i,  e.,  for 
D  period  of  125  weeks. 

.    'Sec  pate  S«7,  CasM  AppfnlN  to  Conri*.  Diquired  rv  CjOOqIc 


Appellant  represented  by  J.  C,  Sheriff,  Pittsburgh, 
Apiwllee  represented  by  James  F,  Coyle,  Pittsburgh. 

OPIXIOX  BY  COMMISSIONER  SCOTT— March  21,  1917. 

The  Iteferee  hjiK  found  that  John  Klein,  while  in  the  course  of 
his  employment  wilh  the  defendant,  sustained  such  an  injury  to  his 
left  eye  as  to  ile>!triiy  its  sight,  and  has  further  found  that  while  he 
was  employed  wi(h  the  Jones  &  Laughlin  Steel  Company  nineteen 
years  ago,  he  was  struck  in  the  right  eye  by  a  piece  of  steel  casting. 
The  testimony  adduced  by  the  claimant  was  to  the  effect  that  he 
ictained  partial  vision  in  his  right  eye  after  the  injury  nineteen 
years  ago  until  the  time  of  the  accident  to  his  left  eye  January  8, 
HH(),  and  that  the  last  injury  so  affected  both  eyes  that  he  became 
totally  blind  thereafter.  There  was  other  testimony  in  contradic- 
tion of  this  allegation  and  the  Referee  has  found  that  the  claimant 
lost  the  sight  of  hie  right  eye  completely  as  a  result  of  his  former 
injury  a  cousideialde  time  Itefore  he  met  with  the  second  injury, 
and  we  afflnn  this  finding  as  the  preponderance  of  the  testimony 
fully  justifles  it.  The  necessary  result,  however,  of  the  finding  made 
by  the  Eefei-ee  nhows  that  the  claimant  at  the  time  of  filing  his 
claim  petition  and  since  has  been  totally  blind. 

The  claimant's  counsel  contended  before  the  Referee  that  because 
of  the  total  blindness  following  the  second  injury',  which  injury 
occurre<l  in  the  course  of  bis  employment  with  the  defendant,  that 
the  injury  of  January  8,  I1I16  constituted  total  disability  and  there- 
fore entitled  the  claimant  lo  compensation  as  provided  in  Section 
;t06-a.ior  to  50%  of  his  average  weekly  wages  for  a  period  of  500 
weeks,  and  the  Iteferee  sustained  this  contention.  We  do  not  think 
that  this  conclusion  necessarily  follows,  especially  under  the  exact 
terms  of  the  (Jompensation  Act  of  1915,  and  in  this  we  hold  the 
Referee  has  committed  error,  and  that  a  proper  construction  of  the 
Act  entitles  Ihe  claimant  to  50%  of  hie  average  weekly  wages  for 
the  iteriod  of  12r»  weeks,  as  s[)ecificaily  ]irovided  in  Section  306-(c) 
for  the  loss  of  an  eye. 

In  McHiigh  t?.  Piiiladelphia  Suburban  Oas  &  Electric  Co.,  2  Dept. 
Reports,  Vol.  II,  jiage  3<i87,  Chairman  Mackey  referring  to  the  loss 
of  the  specific  members,  hand,  arm,  foot,  leg  or  eye,  said:  "It  seems 
conclusive,  then,  that  section  306.(c)  contemplates  compensation  for 
the  loss  of  these  members  only,  without  regard  to  the  loss  of  wages 
involved."    This  section  reads  as  follows: 

"For  all  disability  i-esulting  from  i)ermanent  injuries 
of  the  following  classes,  compensation  shall  he  exclu- 
sively as  follows:  •  •  For  the  loss  of  an  eye  fifty 
jiercentum  of  the  wages  during  one  hundred  and  twenty- 
five  weeks     *     *     •," 


Althoiigb  the  general  gcheme  of  the  Act  seems  to  be  to  malie  up 
to  the  employe  oii  account  of  his  injury  50%  of  his  average  weekly 
wages  earned  at  the  time  of  the  accident,  the  time  to  which  the 
disability  may  continue  is  arbitrarily  fixed  in  the  echedule. 

In  306-(a).  where  the  dieability  ie  total,  the  time  to  which  the 
disability  may  continue  ehall  not  extend  beyond  five  hundred  weeks 
from  the  fourteenth  day  after  the  disability. 

In  306-(b)  where  the  disability  is  partial,  the  time  to  which  the 
disability  may  continue  shall  not  extend  beyond  three  hundred  weelis 
from  the  fourteenth  day  after  the  disability.  But  Section  30(^(c) 
as  we  read  it,  covers  both  total  and  partial  disability  or  either, 
and  averages  and  fixes  the  period  of  the  continuance  of  disability 
regardless  of  the  actual  continuance  thereof  at  a  certain  specified 
number  of  weeks,  in  the  case  of  an  eye  125  weeks. 

In  this  case  if  compensation  is  taken  to  l>e  50%  of  the  claimant's 
wages  for  the  period  of  125  weeks  instead  of  500  weeks,  it  will 
doubtless  work  a  liardship  to  the  claimant,  as  it  is  clearly  apparent 
that  his  disability,  which  is  total,  is  hopelessly  so,  but  we  do  not 
feel  at  liberty  to  correct  this  apparent  hardship  by  invading  the 
Massachusetts  Act  as  amended,  that  in  case  of  specific  injuries 
such  as  those  enumerated  in  section  306-(c).  that  the  amounts  named 
should  be  paid  in  addition  to  all  compensation,  we  might  not  he 
confronted  with  the  difiQcuIty  here  presented. 

The  Michigan  Compensation  Act  of  1012  contains  a  provision  ex- 
actly similar  to  section  306-(c).  of  the  Pennsylvania  Act  of  1915. 
Under  this  Act  the  Industrial  Accident  Board  in  the  case  of  Weaver 
V.  Maxwell  Motor  Company,  152  N,  W.  page  993,  ruled  that  the 
applicant  was  entitled  to  receive  com|iensation  to  the  maximum 
amount  allowed  for  total  disability.  On  appeal  to  the  Supreme 
t!ourt  of  that  State  this  ruling  was  reversed. 

It  has  been  suggested  that  ae  Section  306-(c).  provides  "Unless 
the  Board  shall  otherwise  determine  the  loss  •  •  of  both  eyen  shall 
constitute  total  disability  to  be  compensated  according  to  the  pro- 
visions of  Clause  (a),"  an  award  for  total  disability  as  provided 
in  this  clause  can  be  made.  The  provisions  of  this  section  in  our 
opinion  have  no  application  to  this  case  and  can  refer  only  to  cases 
where  in  the  same  employment  and  by  the  sjime  accident  both  eyes 
shall  be  lost.  This  Board  has  held  that  an  employe  who  at  the  time 
of  his  hiring  had  a  disease  or  defect  and  thereafter  in  the  course  of 
employment  suffered  an  accident  which  aggravated  and  accelerated 
euch  disease  to  a  fatal  issue  is  entitled  to  compensation  whether  or 
not  the  injur}-  itself  would  cause  the  disability,  but  this  is  not  such 
case  aand  its  facts  do  not  bring  it  within  the  application  of  this  prin-, 
,„,  dOOQ  C 

ciple.  o 
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Following  the  views  expreeeed  and  the  decision  reached  in  thin 
opinion,  the  award  ia  modified  as  to  the  length  of  time  for  which 
compensation  shall  be  paid  and  the  defendant  is  directed  to  pay 
compensation  to  the  claimant  at  the  rate  of  fS  per  week  for  a  period 
of  125  weeks,  as  provided  in  section  306-<c),  instead  of  500  weeks 
as  directed  in  the  award  made  by  the  Referee.  Compensation  pay- 
ments to  begin  January  22, 1916,  making  the  total  award  f625.  With 
this  modification,  the  award  is  alBrmed. 


•(Jroves  V.  ('ommercial  Photo  Engraving  Co. 
(3  1>ept.  Reports,  881). 

Injured  bp  an  iiccidcni. 

Groves  died  from  drinking  eyanide  of  potassium  nhile  in  the  dark  room  of  the 
■li'fendant,  a  pbo to-engraving  eompany.  There  vrerc  other  liquids  in  the  room, 
and  the  claimant  eonti'ndrd  that  tlie  poison  had  been  tnkcn  by  the  deceased  by 
mistake.  The  evidence  was  held  to  be  insufficient  to  establish  an  injury  by  accident 
in   the  course  of   the   deceased's   employment   and   the   award   of   the   Referee  was 

Burden  of  proof — EsiabKihing  a  claim  for  Bompenaalion. 

Before  an  employer  is  required  to  prove  as  a  defense,  that  the  death  of  an 
I'mpioye  was  intentionally  self-inflicted,  ir  is  necessary  for  the  claimant  to  show 
prima  facie  that  the  deceased  met  death  by  accident  while  in  the  course  of  his 
employment. 


Appellant  represented  by  Fell  &  Hpalding.  Philadelphia. 
Appellee  represented  by  Wm,  1>.  Long,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— March  21,  1917. 

After  a  careful  examination  of  the  testimony,  we  are  unable  to 
concur  in  the  findings  and  conclusions  of  the  Referee.  The  claim 
petition  alleged  that  Frank  B.  Groves  on  September  8,  1916  while 
performing  developing  work  in  his  "dark  room"  as  a  photo  engraver 
for  the  defendant,  "picked  up  a  bottle  of  chemical  instead  of  a  bottle 
of  medicine  he  was  taking  by  order  of  the  doctor,"  thereby  suggesting 
that  he  made  a  mistake  in  the  course  of  his  employment  as  to  bring 
iibout  his  death  by  an  accident. 

There  is  not  much  serious  contradiction  in  the  testimony.  The 
Referee  has  found  that  the  claimant's  husband  died  as  a  result  of 
having  drunk  cyanide  of  potassium  from  a  glass  in  his  dark  room  at 
ihe  place  of  employment  with  the  defendant,  but  has  not  found 

'Sk  pan-  Se;.  CiLtn  App»l«d  to  Cgnnx. 


iu  addition  as  sutj^gested  iu  the  claim  petition  aud  necessary  to  be 
found  as  a  reqniBite  basis  for  an  award,  tbat  the  deceased  employe 
took  poison  by  mistalce  for  medicine  or  water  while  in  the  course 
of  his  employment  with  the  defendant,  and  as  a  result  died.  Nor 
do  we  think  such  finding  of  fact  can  be  fairly  made.  So  far  as  the 
testimony  shows  the  only  liquids  in  the  dark  room  or  by  any  chance 
taken  into  it  by  the  employe  or  others  on  the  day  of  his  death, 
except  possibly  a  small  flask  of  whiskey,  were  such  as  were  contained 
in  certain  bottles  on  the  shelves  and  near  the  sink  in  this  dark  room. 
These  bottles  were  receptacles  for  cyanide  of  potassium,  iodine, 
iron  and  other  chemicals  used  by  the  deceased  employe  in  his  trade. 
Most  of  the  liquids  were  poisons  and  that  they  were  poison  must 
have  been  known  to  the  claimant's  husband.  None  of  them  could 
have  been  taken  by  him  for  water,  as  he  was  an  old  employe  perfectly 
familiar  with  this  particular  room  and  with  what  it  contained. 
Besides,  the  place  where  drinking  water,  used  by  the  employes  was 
kept,  was  in  a  water  cooler  in  the  open  room  outside  of  the  employer's 
private  room.  Nor  is  there  any  evidence  that  he  had  any  medicine 
in  his  working  room  or  on  or  about  his  person  on  this  day.  The 
lacts  developed  in  the  testimony  exclude  the  conclusion  that  the 
employe's  death  was  accidentally  caused  by  his  drinking  poison  in 
mistake  for  water  or  anything  else. 

And  before  the  defendant  will  be  required  to  prove  as  a  defense 
that  the  death  of  the  employe  in  this  case  was  intentionally  self- 
inflicted  by  him,  a  personal  injury  by  accident  in  the  course  of  em- 
ployment must  prima  facte  be  shown  by  the  claimant.  This  burden 
is  upon  her  and  we  bold  tiiat  it  has  not  been  met.  It  is  true  the 
term  "in  the  course  of  employment"  has  been  held  by  the  courts  to 
)>e  broad  enough  in  its  scope  to  include  certain  acts  of  tbe  employe 
not  strictly  and  exclusively  limited  to  tbe  furthetance  of  the  business 
or  affairs  of  his  employer,  provided  such  acts  incidentally  contribute 
to  that  end,  though  they  may  in  a  measure  carry  out  the  employe's 
personal  purposes,  thus  an  employe  injured  while  going  aside  for  a 
drink  of  water,  or  ceasing  bis  work  to  eat  his  lunch  on  the  premises 
of  his  employer  during  working  hours,  or  the  like,  will  nevertheless, 
in  case  of  injury  by  accident,  lie  within  the  protection  of  the  com- 
pensation laws. 

But  in  this  case  tbe  drinking  of  cyanide  of  potassium  was  not 
l>y  mistake  for  water,  medicines  or  other  harmless  thing  while  in 
the  course  of  employment  and  the  act  is  not  so  related  to  any  activity 
of  the  employe  in  the  furtherance  of  the  employer's  business  or  affairs 
as  to  justify  the  conclusion  that  tbe  employe's  death  occurred  from 
this  cause  in  the  course  of  employment,  within  the  meaning  of  the 
Act. 
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The  conclusion  of  the  Referee  to  thiB  effect  is  reversed.  Enter- 
taining this  view,  it  is  not  necessary  for  us  to  further  inquire  whether 
death  was  self-inflicted.  However,  we  are  of  opinion  that  a  fair 
analysis  of  the  testimony  leads  to  the  conviction  that  this  most  un- 
fortunate and  somewhat  unaccountable  tragedy  and  death  happened 
1>y  design  and  not  by  accident.    The  appeal  is  sustained. 


Ewing  V.  Turner. 
(3  Dept.  Reports  885). 

Cuinpenaation — Advaure  payments. 

Ill  rout  raven t'lUTi  of  the  terms  of  the  Act.  u  payment  of  $l!00.00  wae  made  iu 
settli>inciit  of  a  elaim,  for  conipensatiou.  It  was  subEequeutly  agreed  that  this 
money  idiould  be  regarded  aa  an  advauec  payment  on  account  of  compensation,  if 
till)    amount   due    wnri!   determined.      A   claim    petition    was   filed    and    an    award 

dvauce  pay- 

Al/reementi  ielireen  parties  nibaii/uent  iu  accident — As  to  the  maling  and  changiiii) 
of  auch  agreements. 

Xu  agn.'cment  for  coiiijifUKatioD  is  invalid  if  executetl  within  fourteen  days  afti-r 
disability. 


Appellant  represented  by  James  O.  Campbell  and  J.  Campbell  Bran- 
don, Butler. 
Appellee  not  represented. 

OPlNi(.>N  BY  CO-MMKSSIONEK  SCOTT— March  21,  1917. 

T,  B.  Ewing,  the  claimant,  while  in  the  employ  of  the  defendant 
suffered  au  injury,  February  24,  iyi(J,  whereby  his  right  hand  was 
caught  in  the  cog  wheel  of  a  gas  engine.  The  injury  was  of  auch  a 
character  that  amputation  was  necessary  about  one  inch  below  the 
elbow  and  the  claimant  lost  thereby  his  right  hand. 

The  average  weekly  wage  as  found  by  the  Referee  was  $10.50, 
payable  monthly,  entitling  the  claimant  to  the  sum  of  $5.26  per  week 
for  a  period  of  175  weeks,  amounting  as  found  by  the  award  of  the 
Referee  to  the  sum  of  1918.75,  also  to  the  sum  of  |25.85,  balance 
of  medical  bill  not  already  paid  by  the  defendant.  This  accident 
occurred  shortly  after  the  Compensation  Act  became  effective  and 
it  appears  that  both  the  claimant  and  the  defendant  were  unfamiliar 
with  its  provisions,  and  that  the  defendant  called  upon  the  claimant 
at  the  Butler  Uos])ital  on  the  eighth  day  after  the  accident  when 
an  agreement  was  entered  into  between  them  by  which. the  defendant 
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was  to  pay  $000  in  cash  and  the  further  euiii  of  |25  uionthlj  for  a 
period  of  fonr  luoiitlis.  This  agreement  having  been  executed  before 
the  expiiiitioii  of  the  foui-teeuth  day  after  disability  was  under  tlie 
terms  of  the  Act  inviilid.  A  check  was  made  out,  but  by  the  sug- 
gerttion  of  the  claimant,  who  could  not  endorse  it  and  did  not  wish 
to  be  troubled  witli  the  care  of  the  check,  it  was  taken  to  the  bank, 
was  deposited  to  Ihu  credit  of  Lizzie  Ewing,  claimant's  sister,  who 
it  ap[)ears  has  the  uiouey  and  is  not  willing  to  return  it  to  either 
the  claimant  or  defendant.  Afterwards  a  claim  petition  was  hied 
and  refeiTed  to  Keferee  Christley,  who  after  hearing  made  the  award 
recited.  An  appeal  has  been  taken  from  his  sixth  finding  of  tact 
that  the  claimant  has  received  no  compensation  for  his  injury  and 
in  not  further  tiuding  that  he  had  received  the  sum  of  fCOO.  It 
is  also  contended  by  the  defendant  that  some  time  after  the  agree- 
ment had  bet'n  entered  into  the  parties  learned  that  it  was  in 
violation  of  the  terms  of  the  Compensation  Act  of  ldl5  and  they 
met  at  au  attorney's  office  in  Butler  to  arrive  at  an  agreement  in 
accordance  with  the  terms  of  the  Act.  The  Referee  has  found  that 
at  that  meeting,  which  appeared  to  have  been  after  the  fourteenth 
day  of  disability,  it  was  agreed  between  the  parties,  claimant  and 
defendant,  that  the  JfiOO  deposited  in  the  name  of  the  sister  of  the 
claimant  should  be  a  credit  on  the  amount  due  for  compensation 
if  such  an  amount  were  agreed  upon. 

The  award  of  the  Referee  has  determined  the  true  amount  as  set 
out  above.  The  only  ()uestIon  is,  can  the  |600  paid  under  the  cir- 
cumstances stated  be  treated  as  advance  payments  on  the  award? 
Under  well  i-ecognized  equitable  principles  it  would  seem  just  to 
BO  treat  it.  The  proviso  in  Section  411  is  broad  enough  to  cover 
the  facts  of  this  case  and  the  award  of  the  Referee  is  modified  so 
that  the  amount  of  $(100  paid  on  the  direction  of  the  claimant  to  his 
sister,  Lizzie  Ewing,  shall  he  advance  payments  thereon. 

With  this  modification  the  award  is  affirmed. 


•Kupper  r,  Sprecklos  Sugar  Refining  Co. 
(3Dept,  Reports,  884). 

St-jdcncc — Ah  to  cslabHshing  the  faai  thai  there  ions  nn  acoideat, 

UnlisH  there  is  satistacCory  iiroof  of  the  existence  of  a  personal  Injury  by  accideut 
n  the  course  of  pmploymrnt,  an  awunl  of  compensation  cannot  be  sustaiued. 
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Appellaut  rtipfeueuted  by  Juliustou  &  Frick,  Philadelphia. 
Ap|)ellee  represented  by  Amo  P.  Mowitz,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— March  21, 1917. 

The  Referee  found  that  the  "decedent  was  employed  as  a  boilermaker 
and  sheet  iron  worker  at  Delaware  Avenne  and  Reed  Street,  aod 
while  in  the  course  of  his  employment  on  July  12,  1916,  about  7:30 
o'clock  A.  M.  on  account  of  weakness  he  was  compelled  to  descend 
from  the  top  of  a  stoker  in  front  of  a  boiler  from  which  be  was 
removing  tubes  and  died  a  few  minutes  later;  that  his  death  was 
due  to  acute  dllitation  of  the  heart  superinduced  by  more  than 
ordinary  exertion  and  excessive  strain  from  removing  tubes    •    "    "." 

We  have  searched  through  the  testimony  for  a  full  confirmation 
of  this  finding  and  have  failed  to  discover  substantial  positive  evi- 
dence of  the  very  important  and  conclusive  part  of  the  Referee's  find- 
ing that  death  was  due  to  the  dilitation  of  the  heart,  superinduced 
by  more  than  ordinary  exertion  and  excessive  strain.  The  medical 
testimony  to  the  effect  that  the  deceased  employe  suffered  from 
acute  dilitation  of  the  heart  is  quite  clear,  but  that  this  condition  was 
fuperinduced  by  more  than  ordinary  exertion  and  excessive  strain 
from  removing  the  tubes  is  not  in  our  opinion  sustained  by  the  facts 
and  circumstances  in  evidence  attending  the  alleged  personal  injury. 

Two  physicians  were  called,  one  by  the  claimant  and  the  other 
by  the  defendant,  both  of  deserved  good  reputation  for  ability  in 
their  profession.  The  same  hypothetical  question  was  asked  each  and 
their  direct  answers  were  practically  the  same  and  sustained  the 
lindings  of  the  Referee,  but  the  answer  of  each  physician  involves 
the  vice  of  reasoning  back  from  a  physical  condition  outlined  in 
the  question  propounded  to  them  to  the  cause  of  the  condition  with- 
out that  certainty  about  the  real  cause  which  is  necessary  for  a 
foundation  on  which  to  base  a  judgment. 

We  have  repeatedly  held  that  there  must  be  satisfactory  proof 
of  the  existence  of  a  personal  injury  by  accident  before  an  award 
can  be  made  in  any  case.  In  this  case  there  is  no  evidence 
of  more  than  ordinary  and  excessive  strain  undergone  by  the  de- 
ceased employe  at  the  time  of  the  alleged  accident,  and  it  is  stated 
by  the  physicians  called  that  dilitation  of  the  heart  may  occur  in 
children  at  play  or  in  the  case  of  men  performing  light  ordinary 
work,  and  without  more  evidence  of  extraordinary  exertion  and 
strain  than  is  proved  here,  death  is  as  likely  to  have  been  the  result 
of  the  natural  progress  and  development  of  a  latent  heart  disease  as 
of  breaking  down  from  excessive  work  or  strain.  An  accident  by  a 
personal  injury,  not  in  our  opinion  having  been  shown  by  a  pre- 
ponderance of  the  testimony  the  finding  and  conclusion  of  the  Referee 
must  be  reversed  and  the  appeal  is  dismissed. 
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Swanson  v.  Sharkey. 

(3  Dept.  Reports,  897). 

Death — Connection  lojtJk  accident. 

A  BiiKgestioa  of  dlminutioti  of  record  having  bfva  filed  b;  ttie  clnimaut,  a  heoriuf; 

dc   noro   was   agreed   npoii   bj    the   defend uat'a   inxuruDce   currier.      After   a   full 

hearing  tlic  claimant  failed  to  establish  the  fact  that  tlie  deceased's  death  wan  due 

tu  the  accident,  and  compcnsatioii  was  uccordin(;ly  disallowed. 


Appellant  represented  by  Harry  J.  Nesbit,  PittsburgU. 
Appellee  repreeented  by  F,  A.  Millott.  Windber. 

OPINION  BY  THE  BOARD— March  21,  1917. 

HEAEING  DB  XOVO  BEFORE  BOARD  AT  JOHNSTOWN  ON  FEBRUARY 

8,  1917. 

This  case  tirst  came  before  the  Board  on  appeal  from  the  deci- 
sion of  Referee  Snyder,  of  the  Hixth  Compensation  District.  See 
2  Dept.  Reports,  page  1382.  The  claimant  filed  a  petition  witb  the 
Board  alleging  inaccuracies  and  omissions  in  the  stenographer's 
notes  of  the  testimony  which  came  before  the  Board  as  part  of  the 
record  in  the  case.  In  consequence  of  this  suggestion  of  diminution  - 
of  record  the  insurance  carrier  agreed  that  a  hearing  de  novo 
should  be  granted  in  order  that  the  claimant  might  have  another 
opportunity  to  produce  her  evidence  in  full  as  to  the  cause  of  her 
husband's  death.  She  was  thus  able  to  prepare  lierseU  for  the 
hearing  de  novo  in  accordance  with  the  suggestions  of  the  opinion 
i-eferred  to,  in  which  the  Board  discussed  a  claimant's  duty  to  meet 
the  burden  of  proof  which  the  law  of  evidence  places  upon  him  who 
seeks  to  prove  a  fact.  The  Board  accorded  the  claimant  a  long  and 
patient  hearing,  and  we  are  constrained  to  the  conclusion  that  our 
original  opinion  in  (Swanson  v.  8harkey  2  Dept.  Reports  1382)  must 
still  prevail,  and  that  there  is  no  such  persuasive  evidence  that  the 
deceased's  death  was  due  to  the  accident  so  that  we  would  be  justified 
in  law  or  good  conscience  in  making  an  award  in  favor  of  the 
claimant. 

Compensation  is  accordingly  disallowed. 


McOlemeiiB  v.  S.  M.  Hamilton  Co. 

(SDept.  Reports,  927). 

Eviiienco — As   to  eilablilhing   Iht  conneclion   leiirren   au,  atciiteiit  and  gubaeyuenl 

ditabHHy. 

The  reladonship  of  cause  and  effect  between  an  alleged  accident  and  mbs^ji^ 

disability  must  l>«  eatahtished  clearly  and   by  proper  evidence  before  n  daim  for 

compcusntiou  can  be  allowed. 


Appellant  represented  by  M.  M,  Welsh,  Pittsbui^h. 
Api>ellee  not  represented. 

OPINION  BY  MACKEY-Chairman— March  22.  1917. 

The  Referee  awarded  compensation  in  this  case  npon  the  testi- 
mony of  the  claimant  to  the  effect  that  while  lie  was  in  the  conrse 
of  his  employment  for  the  defendant  on  Aiignst  15,  Ifllli.  ho  felt 
severe  pain  in  hiK  abdomen  while  lifting  n  piece  of  slate.  He 
continued  to  work  for  some  time  and  did  not  consult  a  physician 
nntil  the  11th  day  of  the  following  month.  He  served  no  notice  of 
the  accident  npon  his  employer  and  there  were  no  eye  witnesses  to 
the  occurrence,  although  two  witnesses  testified  that  he  had  told 
them  at  or  about  that  time  that  he  had  hurt  himself  by  lifting  a 
slate.  T)ie  physician  who  attended  him  testifie<1  that  the  trouble 
that  be  discovered  was  in  the  left  spermatic  cord.  He  found  the 
left  testicle  retracted  to  the  left  abdominal  ring.  This  oi^an  was 
atrophied. 

There  is  no  evidence  in  this  case  to  connect  a  tender  spermatic 
<«rd  or  the  symptoms  described  by  the  physician  with  a  pain  in  the 
abdomen  experienced  several  weeks  before.  In  our  judgment  if  there 
had  been  an  injury  to  the  left  cord  in  August  it  would  have  mani- 
Jested  itself  inimediatly  by  the  development  of  snch  symptoms  as 
pain,  tenderness,  swelling  and  incapacity  for  work.  In  this  case 
no  obstructive  symptoms  appeared  until  nearly  a  month  afterward. 
Because  of  this  long  <iuiesceut  period  between  the  alleged  injury  and 
the  appearance  of  any  signs  of  trouble  in  the  claimant's  left  sper- 
matic cord,  it  is  our  opinion  that  there  is  no  rehitionship  of  cause 
and  efFect  between  these  two  conditions. 

The  medical  testimony  did  not  attempt  to  establish  the  Referee's 
conclusion.  The  claimant  testified  to  no  injury  to  the  testicle.  The 
(•vidence  discloses  no  experience  of  pain  in  the  spermatic  cord  nor 
testicle. 

We  cannot  base  an  award  upon  the  testimony  of  the  claimant 
lliat  in  lifting  he  experienced  a  pain  iu  his  abdomen  when  nearly  a 
month  afterwarr)  a  physician  found  a  swollen  spermatic  cord.  The 
relationship  of  cause    and  effect    must  l>e  established  by  evidence. 

The  awanl  of  the  Referee  is  accordingly  set  aside. 


Milh'r  r.  JIaloney. 
(3  I>ept.  Reports,  932). 

Course  of  frnplaj/tncnt — Place  of  acctdcnt 
F  an  employe  is  iiijun-d  while  drivlntc  Ins  employer*)!  team  aloug  a  route 

n  natural  nw  fur  liim  to  adopt  In  the  performaneL  of  his  dutii's  ah  teni 
A'ill  b"  n>cnnl<-'l  lis  hiiviiig  hoen  injured  uhile  in  the  conrse  of  his  (mploy 


(ion — Ag  a  defense  to  a  claim  for  compen»ation. 
a  (ii-fonse  to  a  claim  for  compenaation. 


Appellant  rei>resented  by  William  S.  Maxey,  Pittsburgh. 
Appellee  represented  by  D.  K.  Feree,  and  James  F,  Kane,   Pitts- 
burgh. 

OPINION  RV  MACKEY—Chainn  an—March  22.  1S17. 

The  claimant  in  the  above  entitled  case  was  a  dependent  parent  at 
the  time  of  the  death  of  her  son,  Jamen  Miller.  Her  status  as  such 
is  not  seriously  denied  by  the  defendant,  and  therefore  the  fourth 
linding  of  fact  by  the  Keferee  in  this  report  is  affirmed.  The  de- 
fendant, however,  attacks  her  right  to  compenaation  on  the  ground 
that  at  the  time  of  the  accident,  which  resulted  in  the  death  of  the 
deceased,  be  was  not  in  the  course  of  his  employment  for  the  defcnd- 
Hnt,  and  to  substantiate  this,  the  defendant  argueil  that  the  accident 
occurred  at  a  point  which  was  not  in  the  most  direct  route  that  the 
decea.'^ed  could  have  adopted  to  drive  the  defendant's  team  back  to 
the-  defendant's  place  of  business  and  further  that,  at  the  time  of 
the  accident,  the  deceased  was  so  intoxicated  that,  because  of  this 
condition  he  neccHsarily  must  have  been  outside  of  the  scope  of 
his  employment. 

The  Referee  has  found  that  the  deceased  at  the  time  of  the  accident 
was  employed  by  the  defendant  as  a  teamster,  "and  that  while  fur- 
thering the  interest  or  affairs  of  the  said  employer  he  received  an 
injury  in  the  course  of  his  employment  which  resulted  in  his  death 
the  same  day;  that  the  nature  of  his  injuiy  was,  as  follows:  That 
while  riding  on  the  seat  of  a  two-horse  wagon  loaded  with  scrap- 
iron,  which  he  was  bringing  from  the  Aetna  Foundry  Company  at 
Aetna,  Pa.,  to  the  yanl  of  the  defendant  at  a  point  on  Butler  Street, 
between  62nd  and  6"nl  Streets  (Pittsburgh)  the  deceased  fell  from 
the  wagon  to  the  street  sustaining  the  following  injury:  the  ribs  on 
the  right  side  from  the  fifth  to  the  eleventh  were  fractured  and 
driven  into  the  lung,  his  chest  was  ci-usbed,  and  death  was  due 
to  the  shock  following  the  injury.  That  the  deceased,  James  Miller 
was  accustomed  to  go  to  his  work  about  5  o'clock  in  the  morn- 
ing; attend  to  his  team,  and  be  ready  to  start  with  the  same  at  7 
o'clock ;  that  if  his  work  required  it  be  would  work  as  late  as  C 
or  7  o'clock  in  the  evening,  and  sometimes  later,  and  that  on 
finishing  his  day's  work  he  would  take  his  team  to  the  stable  and  . 
put  it  away;  that  he  had  been  in  the  employ  of  the  defendant  for  Vv 
a  number  of  years,  possibly  eleven ;  that  he  was  a  man  of  intemperate 
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habitB,  which  were  veil  knovn  to  the  employer,  as  his  employer  had 
advanced  him  money  nearly  every  day;  a  part  of  which  he  knew 
would  be  spent  for  liquor ;  that  on  October  11  the  deceased  asked  for 
money  and  was  given  ^ ;  that  he  then  started  with  a  load  of  scrap 
iron  to  be  taken  to  The  Aetna  Foundry  Company  at  Aetna,  Fa. 
That  he  arrived  at  the  foundry  company's  plant  about  five  o'clock 
in  the  afternoon,  his  load  wag  weighed,  and  be  then  expressed  a 
desire  to  take  a  load  of  scrap  iron  back  to  his  employer;  that  the 
Aetna  Foundry  Company  employes  assisted  in  loading  the  same; 
that  the  general  manager  of  the  Aetna  Foundry  Company  had  issued 
general  orders  that  if  the  defendant's  driver  came  at  any  time  with  a 
toad  to  give  him  a  load  of  scrap  iron  on  his  retnm  trip ;  that  this 
was  a  standing  arrangement  between  the  defendant  and  The  Aetna 
Foundry  Company.  The  scrap  iron  was  loaded  into  his  wagon,  and 
about  6  o'clock  the  deceased  weighed  the  same,  and  after  it  was 
charged  to  the  defendant  started  on  bis  return  trip.  That  the  de- 
ceased was  visibly  intoxicated;  that  he  arrived  at  Butler  Street  be- 
tween 62nd  and  63rd  Streets,  where  he  was  subsequently  found,  at 
a  few  minutes  after  S  o'clock  that  evening;  that  this  point  was 
on  a  regularly  traveled  street,  and  was  one  of  the  routes  that  could 
be  reasonably  taken  in  driving  from  The  Aetna  Foundry  Company 
to  the  defendant's  place  of  business;  that  the  team  and  load  of  scrap 
iron  with  which  the  deceased  was  returning  was  taken  in  charge 
by  police  officers  when  found  at  the  scene  of  the  accident,  and  were 
placed  in  the  police  station  for  the  night,  and  on  the  following 
day  were  returned  to  the  defendant  who  weighed  the  scrap  iron 
and  accepted  the  same." 

We  have  carefully  reviewed  the  testimony  and  find  that  the  Beferee 
was  justified  in  the  foregoing  findings  of  fact.  We,  accordingly, 
affirm  the  same,  and  adopt  them  as  conclusive  in  the  discussion  of 
the  law  of  the  case. 

The  defendant's  contention  that  the  direction  in  which  the  de- 
ceased was  driving  his  team  at  the  time  of  the  accident  was  persua- 
sive of  the  thought  that  he  was  so  intoxicated  that  he  did  not  know 
where  he  was  going,  and  was,  therefore,  driving  away  from  his 
employer's  place  of  business,  and  had  thus  taken  himself  out  of  the 
employer's  course  of  business  is  disposed  of  by  the  finding  of  the 
Referee  that  this  route  was  a  natural  one  for  the  driver  to  adopt 
while  enroute  from  the  Aetna  Foundry  Company's  plant  back  to  the 
defendant's  place  of  business. 

The  remaining  defense  is  not  well  taken,  as  has  been  clearly  set 
out  by  our  Brother  Scott  in  Williams  v.  Tempest  Brock  Company,  2 
Dept.  Reports,  page  2672.  The  Legislature  has  excluded  intoxication 
as  a  defense  when  both  parties  have  accepted  Article  III  of  the  Act, 
iinil  are  under  compensation  at  the  time  of  an  accident. 
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If  it  were  not  no,  we  could  nee  lio  force  nor  consiHteDcy  in  this 
defense  in  this  particular  case.  The  evidence  shows  that  the  defend- 
ant was  thoroughly  cognizant  of  the  intemperate  habits  of  his  em- 
[tloye.  He  has  testified  that  he  frequently  advanced  him  money, 
knowing  that  he  would  spend  a  portion  of  it,  at  least,  for  the 
purchase  of  liquor  to  be  contnuemcd  while  in  the  course  of  his  em- 
ployment. The  defendant  was  on  notice  that  be  was  entrusting 
his  team,  as  well  as  bis  property,  in  the  bands  of  an  employe  of  well 
known  intemperate  habits,  and  it  now  comes  with  bad  grace  for 
hiu)  to  urge  that  be  ought  to  escape  the  liability  of  law  because  of 
the  condition  of  the  deceased,  which  he  had  frequently  abetted,  if 
not  actually  encouraged. 

The  Referee  is  accordingly  affirmed  and  the  appeal  dismissed. 


Brown  v.  Johnston. 
(3  Dept.  Reports,  937). 
Ditabilitv— Total  diiabililg. 

While  eDEUKed  in  the  course  of  hia  emplojnieiit  the  claimant  slipped  on  a  ptece 
of  ice  and  fell,  sustaining  thereby  s  ruptured  muscle  of  the  cfaeet.  His  injury 
prevented  his  lifting  any  object  of  weight,  and  he  was  unable  to  follow  his  nsnal 
occupation.    Held,  that  the  claimant  was  totally  disabled. 


Appellant  represented  by  W.  P.  Brudick,  Bradford. 
Appellee  represented  by  John  A.  Fitzgibbons,  Bradford. 

OPINION  BY  MACKEY— Chairman— March  22,  1917. 

HEARINO  DE  NOVO  BEFORE  THE  WORKMEN'S  COMPENSATION  BOARD  . 
AT  BRADFORD,  ON  JANUARY  11,  lfll7. 

The  atidve  case  first  came  before  the  Board  on  an  appeal  from 
the  findings  of  fact,  conclusions  of  law,  and  award  of  Referee  G.  Scott 
Smith,  of  the  Seventh  Compensation  District,  whereupon  the  Board 
issued  the  following  order: 

"Upon  reading  the  testimony  in  the  above  case  the 
Board  adopts  the  written  suggestion  of  the  Referee,  as 
well  as  the  evident  desire  of  the  parties  hereto,  and 
grants  a  hearing  de  novo,  time  and  place  to  be  hereafter 
determined  upon," 

Suteequently  the  hearing  was  fixed  at  the  Hotel  Hollcy  in  the 
city  of  Bradford,  Pa.,  on  Thursday,  January  11,  1917,  at  2  o'clock 
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in  the  afteniuuii.  There  were  present  Harry  A.  Mackey,  Chairman, 
John  A.  Scott,  Commissioner,  sitting  for  the  Board,  together  with 
John  Fitzgiblwns,  Esq.,  representing  the  claimant,  W.  E.  Burdick, 
Esq.,  representing  the  defendant,  E.  W.  Frain,  Esq.,  Adjuster,  repre- 
senting the  American  Casualty  Company,  the  insurance  carrier, 
together  with  the  clnimant  aud  defeudant,  and  their  reapective  wit- 
netueo. 

«TATKMKNT  OF  MATERIAL  TESTIMONY. 

The  evidence  shows  that  the  claimant,  aged  67  years,  on  March 
!),  IJM6,  while  carrying  a  box  of  tools  on  the  premises  of  the  defend- 
ant slipped  on  the  ioe  and  injured  his  left  side.  It  is  admitted  that 
at  this  time  the  claimant  was  engaged  in  his  employer's  business, 
and  was  actually  in  the  course  of  his  employment.  The  claimant 
immediately  notified  a  representative  of  the  defendant  aa  to  this 
accident.  There  were  no  external  marks  of  violence  as  a  consequence 
of  this  accident  and  although  the  claimant  suffered  pain  and  annoy- 
ance, he  continued  his  enipioyment  until  the  16th  of  that  month.  He 
immediately,  however,  consulted  a  physician.  Since  the  16th  of 
March  the  claimant  has  been  unable  to  perform  any  work.  After 
he  discovered  that  be  was  so  incapacitated  that  he  could  not  con- 
tinue in  the  employment  of  the  defendant  he  visited  the  "City  of 
Bradford  and  reported  to  the  defendant  and  advised  him  personally 
of  his  condition.  The  defendaut  immediately  called  a  physician. 
The  claimant  was  placed  in  a  hospital  where  he  remained  for  seven 
and  a  half  days.  Subsequently  he  was  conlincd  to  another  hospital 
for  four  weeks.  The  claimant  testified  that  his  injuries  were  limited 
to  his  arm  and  shoulder,  and  at  the  time  of  the  hearing  de  novo 
he  testified:  "1  am  unable  to  lift  anything  very  heavy,  it  bnrts  me 
to  pick  anything  up,  1  cannot  carry  a  pail  of  water." 

Dr.  James  Johnston  had  examined  the  claimant  on  January  4, 
1917,  and  found  that  he  had  suffered  a  rupture  of  the  muscles  of  the 
chest ;  that  the  injured  organ  was  the  muscle  that  moved  the  shoulder 
forward.  This  witness  determined  that  the  injury  at  that  time  was 
an  old  one,  and  vcrj'  painful.  He  further  testified  that,  in  view  of 
the  fact  that  this  condition  had  existed  acconling  to  the  history 
of  tiie  case  for  nearly  a  year,  in  his  opinion  the  claimant  had  suffereil 
a  permanent  injurj-. 

Dr.  K.  K.  Russell  had  examined  the  claimant  on  the  25th  day  of 
August  following  flie  injury.  He  found  evidence  of  some  cerebral 
hemorrhage  and  sensitiveness  on  the  injured  side.  He  also  found 
what  he  tenned  a  motor  paralysis  of  the  left  hand  and  wrist.  The 
witness  could  not  say  whether  this  latter  condition  was  due  to  the 
accident  or  not,  although  under  cross  examination  he  rather  quali- 
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fied  hia  answer  by  advancing  the  opiniou  that  the  cause  of  the 
paralysis  at  the  time  of  the  examination  was  not  due  to  the  injury 
of  March  9,  1916. 

Dr.  Stewart  had  examined  the  claimant  on  March  19,  1916,  and 
gave  him  professional  treatment  for  about  two  weeks  thereafter. 
This  witness  a(lmitte<1  that  he  hnd  rather  changed  Im  mind  about, 
the  cau»c  of  tlii«  condition  since  his  first  testimony  l>efore  the  Keferpe, 
stating  that  he  had  been  doing  some  reading  since  that  tinie,  and 
was  now  of  the  opinion  that  the  condition  he  then  found  was  not 
due  to  the  accident  on  March  9,  1916,  as  he  had  heard  it  described. 

The  testimony  of  Dr.  8.  H.  Haines,  as  taken  before  the  Referee 
by  agreement,  was  adopted  as  part  of  the  testimony  as  though  heard 
by  the  Board  at  the  hearing  de  novo.  This  witness  had  treated  the 
claimant  immediately  after  the  accident.  He  found  claimant's  side 
bruised  and  the  injuries  painful.  He  had  no  further  deiinite  recol- 
lection of  the  case. 

FINDINr.S  OF  FACT. 

First:  The  claimant,  Jess  Brown,  suffered  an  injury  to  his  left 
side  during  the  course  of  his  employment  for  the  defendant,  Frank 
M.  Johnston,  on  March  9,  1916,  upon  the  defendant's  premises  in 
McEean  County,  Pa, 

Second:  He  immediately  notified  a  duly  authorised  representative 
of  the  defendant  who  was  in  charge  of  the  operation,  and  was 
accorde<]  medical  treatment  by  the  defendant. 

Third:  The  claimant's  occupation  was  undoubtedly  a  seasonal  one, 
or  an  employment  depending  upon  the  weather.  His  contract  of 
employment  called  for  $60  per  month,  together  witli  house  rent  and 
gas.  The  testimony  shows  that  the  house  was  rated  at  $3  per 
month  and  gas  |2,5(t,  making  his  total  wagea  St65.50  jier  month  or 
f786  per  year,  which  divided  by  50  under  Section  309,  gives  him  an 
average  weekly  wage  of  $15.72. 

Fourth:  The  said  claimant  while  iii  the  employ  of  the  defendant 
sustained  an  injury  resulting  in  his  total  disability. 

Fifth:  That  no  express  statement  in  writing  was  served  by  either 
narty  on  the  other  i-ejecting  the  Workmen's  Compensation  Act  of 
1915. 

CONCLUSIONS  OF  I^\W. 

First:  Article  111  of  the  Workmen's  Compensation  Act  of  1915 
applies  to  the  contract  of  employment  existing  between  Jess  Brown, 
the  claimant,  and  Frank  M.  Johnston,  the  defendant  on  March  9th, 
1916. 

Second:  That  the  injury  to  the  claimant  resulting  from  the  said 
accident  was  such  violence  to  the  physical  structure  of  the  body  as 
is  contemplated  in  the  provisions  of  Section  301,  Article  III  of 
the  Workmen's  Compensation  Act  of  1915. 
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Third :  The  claimant  ia  entitled  to  compensation  from  the  defend- 
ant from  March  23,  1916,  in  accordance  to  the  schedule  of  the  Work- 
men's CompeDBation  Act  of  1915  for  total  disability,  the  said  com- 
I>ensation  to  continue  at  a  like  rate  so  long  as  biB  disabilltj  remains 
uncbanged. 

DISCUSSION. 

The  Board  having  heard  the  witnesses  and  observed  their  manner 
of  testifying  Ib  prepared  to  adopt  the  teBtimony  of  the  claimant 
that  up  to  the  date  of  the  accident  March  9,  1916,  he  was  an  able 
bodied  man,  able  to  perform  a  full  days  work  for  his  employer  and 
that,  while  in  the  course  of  his  employment  upon  the  premises  of 
the  defendant,  in  carrying  a  box  of  tooU  from  one  point  to  another, 
he  slipped  on  a  piece  of  ice  and  fell,  suflFering  a  severe  injury  to  his 
left  side.  Although  experiencing  inconvenience  and  great  pain  he 
endeavored  to  continue  in  the  employment  of  the  defendant  until 
the  16th  of  March,  when  his  injuries  had  become  so  aggravated  that 
he  was  no  longer  able  to  continue.  We  give  full  credit  to  his  testi- 
mony that  since  the  time  of  the  accident  he  has  been  unable  to  work 
because  of  the  fact  that  being  a  laborer  he  must  necessarily  engage 
in  an  occupation  in  which  he  uses  Iwth  hands  and  consequently  he 
has  been  totally  disabled. 

We  are  thoroughly  satisfied  with  the  testimony  and  diagnosis  of 
Dr.  Johnston,  who  found  a  rupture  of  a  muscle  which  ordinarily^ 
control  the  movement  of  the  shoulder,  and  we  are  prepared  to 
»dopt  his  opinion  that  the  injury  is  a  permanent  one,  as  against  the 
unsatisfactory'  equivocal  and  inconclusive  opinion  evidence  of  the 
other  medical  witnesBes  who  were  heard  in  the  case. 

AWARD. 
In  accordance  with  the  findings  of  fact,  and  conclusions  of  law, 
herein  before  stated,  compensation  is  awarded  Jess  Brown,  claim- 
ant against  Frank  M.  Johnston,  the  defendant,  at  the  rate  of  60% 
of  Sfl5.72  or  17.86  per  week  from  march  23,  1916,  payable  monthly, 
as  long  as  the  claimant's  disability  remains  unchanged.  The  defend- 
ant to  pay  surgical,  medical  and  hospital  bills  incurred  by  the  claim- 
ant, not  to  exceed  >25. 


"Van  Wert  r.  Americnn  Higli  Explosivos  Co. 
1 3  Dept.  Reports  944.) 

Course  of  emplopmenf — Place  of  wmidenl. 

A  phrHidan,  in  thw  employ  of  the  dcfpndsnt,  wan  anawerlDg  a  call  to  the  defi'nil- 

infa  place  o(  busineBB  to  examine  some  men,  when  bp  won  accidentally  killed.     He 

■Sm  pace  G6T.  Cuas  Appealed  tO  Oinirta, 
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hail  uut  ivactied  tliis  rmploycr'B  pi^mises  when  tliK  accident  uccurrvd  ami  was  )ii>t 
tben  actuallj  enEoged  in  the  performance  of  any  uf  hie  duties.  Held,  that  he  was 
an  employe  in  the  course  of  his  employment  at  the  time  of  his  death. 

Practice — Revieu>  of  agreement  or  award. 

The  Board  will  not  reriew  a  compenRatioD  agreement  which  has  been  properly 
eiAcuted,  unlem  fraud,  mistake,  cneivion  or  other  proper  caune  is  alleged  in  the 
petition  for  review. 

.  Per  Chairman  Mackey:  "Just  what  the  Act  means  by  'other  proper  cause'  is  not 
clear,  but  it  must  necessArlly  be  some  cause  that  would  under  the  law  nullify  au 
agreement  as  completely  as  fraud,  mistake  or  coercion.     •     •     • 

"It  is  donbtfui  in  our  miuds  whether  or  not  the  proTisions  of  the  Workmen's 
Compensation  Act  to  whieh  we  have  referred,  and  in  which  we  find  all  onr  powers 
iu  thia  respect,  gives  us  greater  authority  to  set  aside  a  written  agreement,  properly 
executed  and  witnessed,  than  now  exists  in  a  Court  of  Equity." 


Olaimant  represented  by  S.  James  Callahan,  Sew  Castle. 
IMendant  represented  by  Samuel  I.  Spyker,  HuntiDgdon. 

OPINION  BY  MACKEY— Chairman— March  22,  1917, 

This  case  comes  before  the  Board  on  the  petition  of  the  insurance 
carrier  to  set  aside  the  agreement  whicli  was  entered  into  between 
the  claimant,  Flossie  Van  Wert,  the  widow  of  F.  L,  Van  Wert, 
and  the  insurance  carrier,  under  date  of  September  28,  1916. 

The  ground  of  the  petition  is  that  the  agreement  was  executed  be- 
tween the  claimant  and  a  properly  constituted  and  authorized  repre- 
sentative of  the  State  Workmen's  Insurance  Fund  under  a  misap- 
prehension  or  a  mistake  of  law  on  the  part  of  this  representative. 

The  deceased  was  a  physician  who  was  employed  by  the  defendant 
(The  American  High  Explosives  Company)  at  a  monthly  salary  of 
$100.  His  duties  were  to  answer  the  call  of  the  defendant  at  any  and 
all  times.  Under  the  agreement  or  contract  of  hiring  he  was  to  ex- 
amine employes  of  the  defendant  at  the  works,  or  at  their  own  homes 
(>r  at  a  hospital,  or  any  other  places  where  the  defendant  might  direct 
him  to  go. 

On  the  morning  of  the  accident,  September  IS,  1916,  the  deceased 
called  up  the  ofBce  of  the  defendant  by  telephone,  and  asked  if  he 
should  report  to  the  defendant's  place  of  business  for  the  purpose  of 
performing  the  duties  of  his  employment.  He  was  directed  to  do  so. 
The  evidence  which  was  taken  before  the  Referee  in  consequence  of 
this  petition  shows  that  he  immediately  left  bis  office  by  automobile 
and  adopted  the  most  direct  route  to  the  defendant's  place  of  business, 
and  while  crossing  a  railroad  track  was  struck  by  a  train  and  killed. 
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Upon  the  filing  of  the  petition  with  the  Bureau,  it  was  referred  to 
a  Referee  to  take  testimony  as  to  the  facts  surrounding  tlie  contract 
between  the  deceased  and  the  defendant;  the  nature  of  his  employ- 
ment ;  and  the  circumstances  connected  with  his  death. 

The  above  recital  of  the  facts  of  the  case  is  based  upon  this  testi- 
mony which  was  duly  certified  by  the  Referee  to  the  Board  as  being 
correct.  Upon  this  evidence  the  insurance  carrier  asks  us  to  set 
aside  this  agitement  for  the  reasons: 

First.  That  the  deceased's  contract  did  not  constitute  him  ^n 
employe  as  contemplated  by  the  Workmen's  Compensation  Act  of 
3915,  and, 

Second,  If  he  were  an  employe  within  the  meaning  of  the  law,  that 
he  was  not  in  the  course  of  hia  employment  while  en  route  to  the 
defendant's  place  of  business. 

The  complainant  maintains  that  the  deceased  was  an  employe 
within  the  meaning  of  the  law,  and  was  in  the  course  of  his  employ- 
ment, and,  further,  denies  the  power  of  the  Board  to  set  aside  this 
agreement,  because  of  any  misunderstanding  of  the  law  involved  in 
these  facts  on  the  part  of  the  representative  of  the  State  Workmen's 
Insurance  Fund  who  procured  the  agreement. 

The  defendant  through  its  officers  has  shown  that  it  considered  the 
deceased  an  employe.  He  was  on  the  payroll  as  one;  he  was  subject 
lo  its  directions  at  all  times;  his  contract  of  employment  could  have 
been  terminated  at  the  will  of  the  defendant.  Because  of  the  fact 
that  the  deceased  was  a  physician  and  maintained  an  office  for  general 
practice  and  exercised  that  privilege  when  not  actually  engaged  in 
his  professional  work  for  the  defendant  is  urged  to  establish  the  con- 
clusion that  the  relationship  that  existed  between  the  defendant  and 
himself  was  not  one  of  employer  and  employe  but  rather  of  that  pro- 
fessional character  that  excludes  the  idea  of  master  and  servant. 

It  must  be  borne  in  mind,  however,  that  the  defendant  could  have 
engaged  the  deceased's  entire  time;  that  its  own  employes  were 
treated  by  him  at  various  places  in  that  community,  and  that,  had  he 
declined  to  answer  any  call  of  the  defendant  at  any  time  of  day  or 
night  to  treat  one  of  its  employes,  no  matter  where  he  might  have 
heen,  the  defendant  could  have  exercised  its  power  of  discharge.  More 
than  that,  upon  the  day  in  question,  the  deceased  was  answering  a 
summons  to  go  directly  from  his  office  to  the  defendant's  place  of 
business  to  examine  men  who  were  in  the  defendant's  employ ;  that 
he  adopted  the  most  direct  route  to  obey  this  command;  and  had  he 
deviated  in  the  slighte.st  degree  from  the  instructions  of  his  em- 
ployer he  wonid  have  been  subject  to  discharge.  Therefore,  it  seems 
to  the  Board  that  under  these  circumstances  the  deceatJed  was  an  em- 
ploye and  was  in  the  course  of  his  employment  at  the  time  of  the 
accident,  which  caused  his  death. 
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It  does  uot  seem  tw  ue  to  be  reasonable  to  hold  that  the  deceased 
under  these  circumstances  could  have  been  held  not  to  be  in  the 
course  of  employment  for  the  defendant  until  he  actually  was  en- 
gaged in  his  examination  or  treatment  of  the  employe  of  the  defendant 
upon  the  premises  of  the  defendant,  for  it  must  be  remembered  that 
ilia  engagements  with  the  defendant  necessitated  treatment  of  its 
employes  at  their  homes  or  at  a  hospital  or  upon  the  premises,  and 
that  he  was  constantly  under  its  direction  and  control,  whether  at 
his  office  or  elsewhere. 

The  right  of  the  Board  under  these  circumstances  to  review  this 
agreement  as  raised  by  the  claimant,  is  a  most  important  question, 
and  although  under  our  conclusions  the  right  of  the  claimant  to  the 
enforcement  of  this  agreement  must  necessarily  follow,  nevertheless 
this  proposition  of  law  is  worthy  of  our  most  serious  consideration 
at  this  particular  time.     Section  411  reads: 

"Whenever  an  agreement  shall  be  executed  between 
an  employer  and  an  employe,  or  his  dependent,  as  pro- 
vided by  this  Act,  a  certified  copy  of  the  same  signed  by 
all  parties  in  interest  shall  be  maile<l  or  delivered  to  the 
Board.  It  shall  be  the  duty  of  the  Board  to  examine  the 
agreement,  and  to  determine  whether  it  conforms  to  the 
provisions  of  Section  410,  and,  within  thirty  days  afteF- 
copy  of  the  agreement  has  been  mailed  or  delivered  to  it, 
to  notify  the  parties  thereto  as  to  its  validity  or  invalid- 
ity under  the  aforesaid  section,  etc," 

A  reference  to  Section  410  will,  therefore,  determine  the  power  or 
fix  the  limitation  of  the  Board  in  approving  or  disapproving  these 
agreements.  This  provides  that  any  agreement  executed  within  four- 
teen days  after  the  accident  sfaall  be  null  and  void.  This,  however, 
does  not  apply  to  a  death  case,  because  there  is  no  necessity  to  wait 
fourteen  days  before  an  agreement  shall  be  executed  in  such  an 
event,  but  under  the  section  it  is  our  duty  to  review  these  agreements 
that  come  before  us  to  determine  wlicther  or  not  there  has  been  an 
attempt  to  agree  upon  a  computation  of  payments  contrary  to  the 
provisions  of  the  Act,  or  whether  or  not  the  provisions  of  the  agree- 
ment vary  the  amount  to  be  paid,  or  the  period  during  which  compen- 
sation shall  be  payable,  as  provided  by  our  law. 

Section  423  must  necessarily  be  read  in  the  light  of  our  litultationH 
in  Section  410.  This  Section  gives  us  the  power  to  review  an  agree- 
ment at  any  time  upon  presentation  of  a  petition  alleging  fraud,  mis- 
take, coercion  or  other  proper  cause.  Just  what  the  Act  means  by 
"other  proper  cause,"  is  not  clear,  but  it  must  necessarily  be  some 
cause  that  would  under  the  law  nullify  an  agreement  as  completely 
as  fraud,  mistake  or  coercion. 


icvGooi^lc 
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Here  we  have  an  agreetueut  before  us  properly  executed,  alleging 
tiie  death  of  the  husband,  Bettiiig  out  that  the  widow  is  the  sole  de- 
pendent; stating  that  the  death  occurred,  and  providing  for  com- 
pensation in  the  proper  amouut  and  tor  the  length  of  time  provided  in 
the  Act.  The  evidence  shows  that  the  parties  to  this  agreement  were 
thorougblj  familiar  with  all  the  facts  at  the  time  it  was  executed. 
Kow  the  insurance  carrier  seekn  to  have  it  set  aside  because  its  rep- 
resentative was  mintaken  as  to  the  legal  consequence  following  these 
facts. 

It  is  very  doubtful  in  our  minds  whether  or  not  the  provisions  of  the 
Workmen's  Compensation  Act,  which  we  have  referred  to,  and  in 
which  we  must  find  ail  our  powers  in  this  respect,  gives  us  greater 
authority  to  set  aside  a  written  agreement,  properly  executed  and 
witnessed,  than  now  exists  in  a  Court  of  Equity.  We  assume  that  it 
would  not  be  seriously  contended  that  this  agreement  could  be  modi- 
fied or  set  aside  in  equity  because  of  any  mistake  as  to  a  l^al  re- 
sponsibility arising  out  of  the  well  understood  facts,  therefore,  we 
hold  that  we  would  not  have  power  to  set  aside  this  agreement  under 
these  circumstances  even  if  the  other  contentions  of  the  insurance 
carrier  were  well  taken. 

The  petition  is,  therefore,  refused. 


Smith  V.  City  of  Reading. 
(3  Dept.  Reports  941.) 

Ecidence — As  to  establhking  Ike.  fact   IhnI   there  uitix  an  aroident. 

Where  the  establish meiit  tit  the  fiii't  tliot  the  nllet^d  accident  happened  in  the 
mirae  of  empluympnt  itcpends  upou  lieami.v  ti'^tlmonj'  alone,  compensatioD  will  be 


Appellant    represented    by    Joseph   R.  Dickinson,  City    Solicitor, 

Keadmg. 
Appellee  represented  by  James  H.  Maurer,  Reading. 

OPINION  BY  MACKEY— Chairman— March  22, 1917. 
HEARING  DE  KOVO  BEFORE  BOARD  DECEMBER  15.  1816,  AT  BERK- 
SHIRE HOTEL.  READING. 
Tliis  case  first  came  before  the  Board  on  appeal  from  the  decision 
of  Referee  Houck  of  the  Second  Compensation  District.  See  2  Dept. 
Reports,  page  16^4.  In  that  opinion  the  Board  established  the  right 
of  the  claimant  to  recover  on  all  the  grounds  upon  which  such  right 
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was  contested  by  the  defendant,  except  that  she  had  not  proved  b; 
clear  and  substantial  evidence  the  fact  that  her  husband  was  injured 
while  in  the  course  of  his  employment  for  the  defendant. 

¥be  claimant  presented  a  petition  asking  for  a  hearing  de  novo, 
and  because  of  allegations  therein  contained  it  was  granted. 

The  testimony  now  produced  at  this  hearing  has  not  altered  the 
status  of  the  claimant's  case.  The  only  eyidence  that  she  has  been 
able  to  produce  to  establish  the  fact  that  the  accident  occurred  dur- 
ing the  course  of  her  husband's  employment  is  the  statements  of  sev- 
eral witnesses  as  to  what  the  deceased  said  on  the  night  when  he  was 
supposed  to  have  been  hurt.  We  are  no  longer  compelled  to  ai^e  the 
inadmissability  of  such  evidence.  Our  Board  early  took  the  stand 
that  Section  428  opens  the  door  t«  the  acceptance  by  Referees  or  the 
Board  of  hearsay  testimony,  but  when  a  case  is  dosed,  then  as  has 
been  said  in  Carroll  v.  Knickerbocker  lee  Company,  218  New  York 
435,  must  come  the  sifting  and  Horting.  The  wheat  mnst  be  set 
aside  from  the  chaff,  and  oat  of  the  mass  of  testimony  there  must 
come  some  reliable  and  substantial  evidence,  as  understood  by  the 
common  law  rules  of  evidence  upon  which  a  verdict  must  rest.  Sec 
Ingtructiott^  to  Referees,  2  Dept.  Reports,  page  2630.  All  doubt  as  to 
the  soundness  of  the  decisions  of  the  Board  on  liearsay  evidence  under 
Section  428  has  been  removed  by  the  able  opinion  of  Judge  Finletter 
in  Botto  V.  Hamilton,  3  Dept.  Reports,  page  198. 

There  being  nothing  but  hearsay  testimony  produced  in  this  case  to 
establish  the  fact  of  an  accident  in  the  course  of  employment  the 
Board  must  necessarily  refuse  compensation. 


"Popobies  V.  Consolidated  Expanded  Metal  Co, 
(3  Dept.  Reports  928.) 

I'se  of  memitr — LtiM  of^Hand. 

The  claimant  met  with  an  accidental  injury  to  his  right  hand  which  rcaalted  in 
the  amputation  of  the  index  fiuger  at  the  second  joint,  of  the  second  finger  just  back 
of  the  second  jcrfnt,  and  of  the  third  finger  at  tho  second  joint.  The  thumb  and  little 
finger  were  left  intact.  It  was  impossible  to  closv  the  hand  more  than  at  right 
iingles.  Held,  that  the  claimant  bed  lost  the  use  of  liis  right  hand  and  was,  there- 
fore, entitled  lu  ciimiH'UHHtion  for  the  loss  of  a  hanii. 


Appellant  repi-esented  by  Ralph  J.  Brown,  Pittsburgh. 
Appellee  lepresented  by  Frank  P.  Martin,  Pittsburgh, 

OPINION  BY  MACKEY— Chairman— March  27,  1917. 
In  Maseth  v.  Hubbard  &  Co.,  2  Dept.  Reports,  page  1281,  our 
Brother  Scott  said— "In  applying  the  letter  an«i  spirit  of  the  Work- 
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inen'a  Compensation  Act  of  1915  we  wUl  have  regard  not  so  much  to 
what  may  be  true  as  to  the  exceptional  man  capable  of  taking  tip 
special  and  particular  lines  of  employment  after  he  may  have  Buf- 
fered an  injury,  but  rather  as  to  what  is  true  of  the  average  man  in 
the  general  line  of  the  employment  in  which  he  may  be  when  the  in- 
jury overtakes  him  in  the  course  of  such  employment,  and  as  to  what 
will  meet  the  disability  and  needs  of  the  average  man  at  the  very 
time  the  injury  occurs. 

We  will"  follow,  in  tliis  respect,  the  rule  announced  by  the  courts 
of  Massachusetts  in  Donovan's  case,  217  Mass.  76,  104  N.  B.  431, 
when  considering  a  similar  statute  of  that  state  wherein  it  was  held 
'that  the  statute  was  to  be  construed  broadly  for  the  purpose  of  carry- 
ing out  its  manifest  purposes,' 

Thus  early  the  Board  in  adopting  this  opinion  set  our  standard  in 
respect  to  hand  injuries,  the  principles  of  which  have  been  followed 
hy  it  in  many  cases  since  and  applied  as  uniformly  as  possible  to  the 
facts  and  circumstances  of  each  particular  case.  Bee  Oliver  v.  Stand- 
ard Steel  Springs  Co,,  2  Dept,  Reports,  page  2534 ;  Reinhard  v.  Egypt 
Silk  Mills,  2  Dept.  Reports,  page  2874 ;  Coleman  v.  Lemont,  2  Dept. 
Reports,  page  2793;  Maseth  v.  Hubbard  &  Company ,,2  Dept.  Reports, 
page  1281 ;  Lebaneusky  v.  Foerderer  Glue  Factory,  2  Dept.  Reports, 
page  2207;  Garner  v.  Grier  Brothers,  2  Dept.  Reports,  page  1533; 
Wassick  v.  McKeesport  Tin  Plate  Co.,  2  Dept.  Reports,  page  2792; 
Graber  v.  David  Luptou's  Sons'  Co.,  2  I>ept.  Reports,  page  2174. 

In  the  case  of  Maseth  v.  Hubbard  &  Company  (supra)  it  is  said: 
"what  injury  shall  amount  to  a  permanent  loss  of  the  use  of  a  hand 
is  mainly  a  question  of  fact  to  be  found  from  the  evidence,  consid- 
ered in  the  light  of  a  fair  interpretation  of  the  terms  of  the  Act." 

In  Maley's  case.  219  Mass.  136,  106  M.  E.  559,  the  court  held  that 
"Where  a  hand  cannot  be  used  in  its  ordinary  manner,  but  can  be 
used  only  as  a  hook,  it  is  incapable  of  use  within  the  meaning  of  the 
Act,  and  the  incapacity  of  use  need  not  be  tantamount  to  the  actual 
severance  of  the  hand."  Commissioner  Scott  in  the  Maseth  case 
after  a  review  of  all  the  testimony  concluded  that  "a  fair  considera- 
tion of  this  testimony  even  in  the  most  favorable  light  to  the  defend- 
ant, convinces  us  that  there  is  no  practical  efficiency  or  earning  power 
left  in  the  hand.  That  after  practice  the  injured  employe  might  per- 
form some  necessary  personal  services  to  himself  such  as  to  feed  and 
dress  himself  is  not  sufficient  use  of  the  hand  as  is  contemplated  by 
the  relation  of  the  employer  and  employe  in  a  manual  occupation  and 
such  occupation  as  must  be  considered  in  this  case ;  nor  does  it  show 
practical  earning  power  that  the  hand  and  stumps  of  the  four  injured 
fingers  might  be  used  as  a  hook  to  carry  certain  things  •  •  "  jm^ 
that  generous  and  kindly  disposed  employers  are  willing  to  take  th^''^ 
claimant  back  into  their  employ  at  his  former  wages  is  not  material 
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nor  controlling  in  an-iving  at  a  decision  as  to  the  permanent  loss  of 
the  nse  of  the  hand  wliere  the  injury  to  the  four  flngera  of  the  hand 
18  permanent  and  the  loss  of  the  principal  parts  of  the  lingerB  com- 
plete." 

In  the  case  nnder  consideration,  the  claimant  RwfiEcred  an  injury  on 
the  27th  day  of  June.  1916,  while  in  the  employ  of  the  defendant.  He 
wan  operating  a  shearing  machine.  The  Beferee  has  found  that  hie 
right  hand  and  fingers  were  canght  in  the  shejirs,  "masking  and  lacer- 
ating «aid  fingers  to  such  an  extent  that  the  first  finger  is  cut  off  at 
the  second  joint;  second  finger  ahout one-third  way  back  of  the  sec- 
ond joint;  third  finger  at  the  second  joint;  leaving  the  thumb  and 
little  finger  intact." 

The  condition  of  this  hand  l»  further  shown  by  the  medical  testi- 
mony of  r>r,  Edward  W.  Dean  who  deacrihed  it  as  follows: 

"<J.     Would  yon  kiirdly  descril)e  where  the  fingers  are  amputated? 

A.  The  index  finger  amputated  at  the  second  joint;  second  finger 
or  middle  finger  amputated  back  of  the  second  joint;  third  or  ring 
finger  is  anipiitate<l  at  the  second  joint. 

Q.  State  whether  or  not  considering  the  fact  that  this  man  has 
had  very  litfje  education,  considering  the  nature  of  the  work  as  a 
laborer  that  he  has  always  performed,  has  he  in  your  opinion  lost  the 
use  permanently  of  his  right  hand? 

A.  To  a  very  great  extent.  It  is  utterly  impossible  for  him  to  shut 
it  any  more  than  iit  right  angles  with  the  back  of  his  hand.  He  cannot 
^et  it  80  that'he  can  grasp  anything  with  it  at  all.  The  stumps  are  a 
little  stiffer  than  mine  would  I<e.  It  ia  utterly  im|>08sible  for  any  man 
living  to  close  a  hand  that  much. 
By  the  Referee: 

y.     Is  the  present  condi(ion-of  the  claimant's  hand  permanent? 

A.     Sure." 

In  the  testimony  of  Dr.  Joseph  1*.  Egan,  we  find  the  following: 

Q.  "Dr.  Dean  testified  that  for  general  purposes  the  loss  of  the 
use  is  about  two-thirds,  what  in  your  estimation  would  be  the  per- 
centage ? 

A.  For  manual  labor,  I  thought,  I  think  I  would  say  about  05%, 
liecause  he  has  lost  two  of  the  most  important  except  the  thumb.  The 
concentration  of  i»ower  is  in  the  thumb,  index  and  second  finger. 

Q.  Will  this  claimant  ever  be  able  for  or  bave  any  considerable 
])Ower  to  grip  or  lift  with  his  right  hand? 

A,     1  do  not  think  so." 

It  docs  not  seem  to  us  that  the  testimony  as  to  the  time  the  injuries 
were  heSled  so  that  the  claimant  would  have  been  able  to  have  done 
some  light  work  has  any  material  bearing  upon  the  issue  in  this  case 
as  to  whether  or  not  there  has  been  a  loss  of  the  use  of  the  hand,  for 
if  there  has  Iwcu  such  a  loss,  then  the  fact  that  he  might  have  been 
able  to  have  done  some  little  work  before  the  Beferee's  hearing  would  r 
liave  no  bearing  upon  tlie  specific  award  that  necessarily  must  l)e_V 
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The  evidence  in  this  case  indicates  to  ua  that  the  claimant  has  suf- 
fered such  a  serious  impairment  of  the  use  of  his  hand  that  for  all 
intents  and  purposes  he  has  lost  its  use  and  is  entitled,  in  view  of  the 
precedents  hereinbefore  cited,  to  an  award  accordingly. 

The  Referee  is  reversed  to  that  extent  and  his  award  modified  to 
i-ead  as  follows: 

It  is  hereby  ordered  that  the  defendant,  the  Consolidated  Expanded 
Metal  Company,  pay  to  the  claimant,  Joseph  Popobies,  compensation 
at  the  rate  of  50%  of  J14.30  per  week  or  f7.15  for  a  period  of  175 
weeks  for  the  loss  of  hand,  from  July  11,  1916,  together  with  the  cost 
of  proceedings. 


Gargaiio  c.  PeDnsylvania  Fire  Proofing  Co. 

{3  Dept.  Reports  492.) 

Praciicc — Modification  or  lerntination  of  agreement  or  award. 

A  petition  whh  prcKentpU  to  the  Board  anklDg  for  tbe  review  uf  a  compensadoD 
ngreemcnt  on  the  ground  of  mistuke.  In  the.  absence  of  any  allegatioi^  that  the  terras 
ol  the  agreement  were  not  understood  or  that  there  was  a  miHtake  ae  to  nnj  of  the 
facts  upon  which  the  agreement  was  based,  the  Board  dismliued  the  petition. 


(Jlaimant  represented  by  D.  J.  Driscoll,  St.  Maryw. 
Defendant  represented  by  V.  G.  Krapfel,  Pittsburgh. 

OPINION  BY  COMMISSIONER  SCOTT— March  27,  1917. 

On  May  3,  1916,  the  claimant  and  defendant  entered  into  the  com- 
Iiensation  agreement  asked  to  be  reviewed  by  the  Board.  The  agree- 
ment sets  forth  that  while  in  the  course  of  his  employment  the  claim- 
ant suffered  an  injury  as  a  result  of  which  three  fingers  of  the  right 
hand  were  amputated.  The  average  weekly  wage  was  agreed  to  be 
f  12.35  and  the  weekly  compensation  ^.06.  Duration  of  the  weekly 
(Miyments,  during  extent  of  totalincapacity.  The  agreement  is  signed 
by  the  employer  and  also  by  the  claimant  by  making  his  mark,  which 
mark  is  witnessed  by  D.  J.  DriscoU,  attorney  for  the  claimant. 

The  petition  for  review  states  the  ground  tor  review  of  the  agree- 
ment to  be  mistake.  There  is  no  allegation  in  this  petition  for  re- 
view to  the  effect  that  the  claimant  was  niisinfonued  abont  the  facts 
of  his  injury,  no  statement  of  the  nature  or  character  of  the  mistake 
pilled. 

It  appears  that  at  the  time  the  agreement  was  entered  into  the 
claimant  hml  Ihc  benefit  of  legal  advice,  his  attorney  of  record  was  a 
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wituei^H  to  hid  mark  or  Bignature,  and  there  in  a  presumption  that  he 
was  fully  advised  about  the  character  of  his  injury  aod  the  law 
applicable  thereto.  In  the  absence  of  any  all^ation  that  the  terms 
of  the  agreement  were  in  fact  not  understood  or  that  there  waa  a  mis- 
take as  to  any  of  the  facts  upon  which  the  agreement  was  baaed,  the 
Board  has  no  jurisdiction  to  change  tlie  agreement,  if  made  in  accord- 
ance with  the  provisions  of  the  Act  and  in  conformity  to  the  ached- 
ule«.  The  petition  containing  nothing  to  the  contrary,  it  mast  be 
dismissed. 


Smith  V.  McTurk  Coal  Co. 

(3  Dept.  Reports  1144.) 

Dependency — Parent  itpon  child. 

A  father  was  parnioK  CDO  |><t  montb,  the  deoeaseij  son  (6  per  week,  all  of  wfaicti 
waa  turned  Into  a  cnmmon  fund  for  the  support  of  the  fnmilj,  and  all  of  which  was 
npcesaarj  for  their  maintenanee  and  support.  The  fatnil;  coDsisted  of  the  father 
and  mother,  a  daughter  'JO  years  of  bkc,  who  wag  a  chronic  invalid,  two  other 
daughters  each  18  years  of  age  who  attended  the  high  school,  and  a  son  9  years  of 
age.  Held,  that  the  parents  wvre  dependent  to  ftorae  extent  upon  the  earnings  of  the 
deceased  son  for  support  at  the  time  of  his  death. 


Appellant  represented  by  M.  A.  Kilker,  Girardville. 
Appellee  represented  by  M.  B.  Oolket,  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— April  3,  1917, 

We  have  very  carefully  considered  all  the  testimony  in  this  case 
and  have  concluded  that  we  can  not  agree  with  the  Referee  in  his 
seventh  finding  of  fact,  to  wit: 

"(g)  That  at  the  time  of  decedent's  death  there  were 
no  actual  dependents  of  the  decedent." 

The  only  question  in  this  case,  dependency  of  parents,  is  controlled 
by  the  seventh  paragraph  of  Section  307  of  the  Compensation  Act, 
which  reads: 

"If  there  be  neither  widow,  widower,  nor  children  then 
to  the  father  and  mother,  or  survivor  of  them,  if  depend- 
ent to  any  extent  upon  the  employe  for  support  at  the 
time  of  his  death,  twenty  per  centum  of  his  wages." 

The  uncontradicted  testimony  in  this  case  establishes  the  following 
facts : 

"At  the  time  of  the  son's  death  he  was  earning  f6  per 
week  all  of  which  he  turned  over  to  his  mother  who  putdtt^OQlC 
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in  a  coiDtmrn  fund  and  used  it  all  for  tlie  luaiiitenance  nf 
the  family  which  consisted  of  the  father  and  mother  and 
ave  minor  childi-eii,  including  the  deceased  son.  The  old- 
est daughter,  twenty  years  of  age,  has  lieen  a  chi-onic  in- 
valid, due  to  aa  illness  contracted  at  the  burial  of  a  sis- 
ter aixttit  three  years  ago,  and  has  since  been  constantly 
under  the  cai-e  of  a  physician.  Two  other  daughters, 
twins,  eighteen  years  of  age,  are  in  high  school,  and  it  is 
the  desire  of  the  parents  that  these  girls  should  be  per- 
mitted to  continue  their  studies  until  they  are  ahle  to 
graduate.  This  was  one  reason  why  the  deceased  son, 
who  was  sixteen  years  of  age,  was  permitted  to  go  to 
work,  in  order  that  the  girls  might  continue  in  school. 
The  oldest  daughter  had  graduated  but  had  been  sick 
ever  since  and  thu.s  was  added  the  extra  expense  for  doc- 
tor's services.  The  youngest  child,  a  son,  is  nine  yem-s 
old.  The  father  was  earning  fflO  per  month,  which,  with 
the  boy's  earnings  made  a  total  monthly  income  of  $114. 
There  is  no  question  but  that  during  the  time  that 
Thomas,  the  deceased  son,  was  working  and  turning  in 
his  wages  to  the  common  fund  for  maintenance  of  the 
family,  it  took  it  all  to  provide  proper  support  for  the 
family.  That  they  kept  their  expenses  within  their  in- 
come and  did  not  run  into  debt  should  not  be  permittetl 
to  militate  against  their  claim.  Neither  can  it  be  sug- 
gested that  because  two  of  the  girls  are  old  enough  to  Iw 
put  to  work  and  thus  increase  the  income  or  decrease 
the  expense,  the  parents  were  not  dependent  to  any  c*- 
tent  upon  the  earnings  of  the  deceased  son.  We  have 
stated  sufficient  facts  to  show  that  this  is  a  typical 
American  family,  anxiously  striving  to  give  their  chil- 
dren the  advantages  of  a  high  school  education  under 
adverse  circumstances  and  conditions.  It  is  essential 
that  these  facts  be  taken  into  consideration  when  deter- 
mining the  moaning  and  application  of  the  wonl  'snp- 
t>ort,'  as  used  in  the  paragraph  of  the  Act  quoted,  which 
evidently  includes  the  necessary  shelter,  food,  clothing, 
etc.,  to  meet  the  daily  necessities  of  life  for  )>ersons  of 
the  petitioner's  class  and  i>osition  in  life.  The  sum  men- 
tione<i  above,  'i|>l]+,'  was  the  entire  monthly  income  of 
this  family  and  was  all  needed  and  used  for  the  nminte- 
nance  and  supjiort  of  its  membeis,  there  being  no  surplus 
remaining.  It  is  not  necessary  to  prove  that  the  father 
is  unable  to  maintain  himself  and  family  in  his  position 
in  life  without  the  assistance  of  his  son's  earnings  to  es- 
tablish dependency.  The  fad.  if  it  be  a  fact,  that  it 
costs  moi-e  to  maintain  the  son  than  his  earnings 
amounteil  to  cannot  Ih?  considered.  Xeitiier  can  the 
fact  that  the  family  expenses  were  reduced  by  the  death 
of  the  son  as  the  language  of  the  Act  sjwcifically  fixes 
the  time  of  dei»endency  as  "At  the  time  of  his  death." 
We  do  not  know  just  what  the  Iteferee  had  in  mind  in 
using  the  woi-ds  "no  actual  deprndvnU  of  the  deceased," 
in  his  findings  of  fact.     It  is  sufficient  under  the.  lau- 
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guage  of  the  Act,  if  these  parents  were  "depemlent  to 
any  extent  upon  the  employe  for  support  at  the  time  of 
his  death."  With  the  increased  cost  of  living  expeuHes 
and  the  added  expense  of  medical  attention  foi^  an  in- 
valid daughter,  and  maintaining  three  children  in 
school,  we  are  clearly  of  the  opinion  that  these  parents 
were  dependent  to  some  extent  npon  the  earnings  of  the 
deceased  son  at  the  time  of  his  death.  This  case  is  typi- 
cal of  those  which  the  Legislutui-e  must  have  bad  in  mind 
in  using  the  language  quoted  and  the  Referee  should 
have  so  found  from  the  testimony.  The  disallowance  is 
set  aside  and  the  defendant  company  dii-ected  to  pay  to 
the  claimants  or  the  survivor  of  them,  20%  of  fC,  or 
11.20  per  week,  for  a  period  of  three  hundred  weeks, 
payable  semi-monthly. 


•Feiiwick  r.  McDonald  Coal  Co. 

(3  Dept.  Reports  1200.) 

Dependencv — Parent  upon  child. 

If  the  UBtimouy  shows  that  tlie  income  of  the  family  is  considerablj  more  thou 

tbo  necessary  expRnseB,  a  Referee's  finding  that  there  was  uo  dependency  of  the 

parents  npon  the  wngws  of  a  deceased  sod  will  he  aflimied. 


Appellant  represented  by  Jerome  A.  Miller,  Pittsburgh. 
Appellee  represented  by  John  ('.  McCarthy,  Pittsburgh. 

OPINION  BY  COMMISSIONER  SCOTT— April  14,  1917. 
This  appeal  has  been- submitted  without  oral  ai^ument.  The  Board 
has  examined  the  record  and  is  satisfied  that  the  findings  of  fact  and 
conclusions  of  law  by  the  Referee  are  in  harmony  with  its  rulings  in 
Johnson  v.  Bethlehem  Steel  Co.,  2  Dept.  Reports,  page  1281,  and 
other  cases  in  the  same  line.  The  income  to  this  family,  as  shown  by 
the  testimony,  is  considerably  more  than  the  necessary  expense  shown 
and  we  cannot  say  that  the  Referee  has  erred  in  finding  that  there  is 
no  dependency  of  the  father  and  mother  upon  the  wages  of  the  de- 
ceased son  within  the  meaning  of  the  Act.  The  award  is  therefore 
affirmed  and  the  appeal  dismissed. 


*Gahan  v.  Strawbridge  &  Clothier,  et  al. 
f«  Dept.  Reports  1210.) 

PremUea  under  eontrol  of  employer — Injury  upon. 

The  decsased  employe  was  engaged  hy  Bleyler  to  scrape  the  walls  of  a  certain 

huilding  preparatory  In  paperinfc.    The  defendants  exercised  authority,  over  the  de- 
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ceaiiiMl  aud  uthent  Lired  by  Bleyler  aud  had  general  cuntrul  anil  suiKrvisiuu  <jv«r  tlio 
hoiitte  where  the  work  was  being  done.  Bleyler  received  $2.25  per  day  for  each  em- 
playe  engaged  by  bim,  he  retaining  2D  cents  and  payiag  the  employe  (2.  In  the 
course  of  the  work  the  deceased  fell,  broke  his  leg  aod  Hubaequentl;  died  as  a  result 
of  the  accident.  Held,  that  the  defendants  were  liable  under  the  Workmen's  Com- 
lienHation  Act  of  1915  for  compeusation  and  that  Bleyler  was  exempt  under  Section 
IfW.  on  the  ground  that  he  was  a  contractor  engaged  In  supplying  laborers  or  as- 


Appellant  repreBCnted  by  I-ayton  M.  Schocli,  Philadelphia. 
Appellee  represented  by  Peter  B.  MacLaren,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— April  14,  1917. 

HEARING  de  novo. 

A  hearing  de  novo  in  the  above  entitled  case  was  held  od  March  22, 
1917,  at  the  offices  of  the  Workmen's  Compensation  Board,  1115  North 
American  Building,  Philadelphia,  Pa.  Present:  H.  W.  Moore, 
Esq.,  representing  the  claimant;  George  S.  Wolbert,  Esq.,  and 
Layton  M.  Schoch,  Esq.,  for  the  defendant  company. 

FINDINGS  OF  FACT. 

1.  William  Gahaii,  the  husband  of  the  claimant,  Btrawbridge  & 
Clothier  and  Harry  A.  Bleyler  at  the  time  of  the  injury  to  the  said 
William  Qahau,  to  wit,  June  10,  1916,  had  all  accepted  article  three 
of  the  Pennsylvania  Workmen's  Compensation  Act  of  1915. 

2.  On  the  above  date  the  said  William  Gahan  was  employed  at 
235  Washington  Lane,  .Tenkintown,  and  suffered- an  injury  in  the 
course  of  his  employment.  Btrawbridge  &  Clothier  had  contracted 
with  the  owner  of  the  said  premises  to  repaper  the  said  dwelling.  In 
order  to  prepare  the  walls  for  papering  it  became  necessary  to  have 
them  scraped,  A  duly  authorized  representative  of  Strawbridge  & 
Clothier  had  notified  Harry  A.  Bleyler  to  do  that  work.  The  said 
Harry  A.  Bleyler  had  been  accustomed  to  do  this  work  for  the  said 
Strawbridge  &  Clothier  as  well  as  for  other  firms  in  the  city. 

As  was  the  custom  when  he  received  this  notice  from  Strawbridge 
&  Clothier  he  took  a  certain  number  of  men,  of  which  the  deceased  was 
one.  and  proceedetl  to  the  premises  and  started  the  work,  Harry  A. 
Bleyler  selected  the  men,  had  general  supervision  of  them  while  on  the 
premises  and  reported  to  Strawbridge  &  Clothier  the  number  whom 
he  had  detailed  to  the  work. 

Bleyler's  remuneration  for  his  services  in  procuring  these  men  was 
25  cents  per  day  for  each  person  thus  engaged.  At  the  conclusion  of 
such  jobs  Strawbridge  &  Clothier  handed  f2.25  per  man  pM-~day  to  ^ 


Bleyler  who  paid  the  laborere  thus  employed  and  retained  the  afore- 
said 25  cents  per  man  per  day  for  himself.  Strawbridge  &  Olotbier 
bad  general  control  and  superriaios  over  the  bouse  in  which  the  men 
were  thus  engaged  and  while  they  exercised  no  particular  control 
orer  the  men  whom  Bleyler  thus  selected,  they  reserved  the  right  to 
reject  any  of  hie  selection,  if  the  work  was  not  being  properly  done 
or  their  conduct  was  not  decorous. 

3.  On  June  10,  1916,  while  William  Gahan  was  thus  in  the  coarse 
of  his  employment  and  in  descending  from  a  scaffolding  he  slipped 
upon  a  piece  of  wet  paper,  falling  to  the  floor  and  sustaining  a  broken 
1^.  He  was  taken  to  the  Abington  Hospital,  Montgomery  County, 
Pa.,  where  he  died  on  July  9,  ldl6. 

4.  The  said  death  was  due  to  a  compound  fracture  of  the  leg  and 
infection  resulting  therefrom. 

5.  The  deceased  was  engaged  in  a  continuous  employment  at  a 
daily  wage  of  $2, 

6.  Expenses  of  his  last  sickness  and  burial  exceeded  the  sum  of 
$100. 

CONCLUSIONS  OF  LAW. 

The  claimant,  Kate  Gahan,  as  the  widow  of  William  Gahan,  de- 
ceased, is  entitled  to  compensation  for  the  death  of  her  husband  from 
the  defendant,  Strawbridge  &  Clothier,  for,  although  the  decedent 
was  an  employe  of  Harry  A.  Bleyler,  the  latter  was  engaged  in  fur- 
nishing laborers  or  assistants  to  his  employers,  Strawbridge  & 
Clothier. 

The  status  of  the  parties  hereto  is  determined  by  Section  302-[b) 
which  is  as  follows: 

"After  December  thirty-first,  one  thousand  nine  hun- 
dred and  fifteen,  an  employer  who  permits  the  entry, 
upon  premises  occupied  by  him  or  under  his  control,  of 
laborer  or  an  assistant  hired  by  an  employe  or  contrac- 
tor, for  the  performance  upon  such  premises  of  a  part  of 
the  employer's  business  entrusted  to  that  employe  or  con- 
tractor, shall  be  conclusively  presumed  to  have  agreed 
to  pay  such  laborer  or  assistant  compensation  in  accord- 
ance with  the  provisions  of  article  three,  unless  the  em 
ployer  shall  post  in  a  conspicuous  place,  upon  the  prem- 
ises where  the  laborer's  or  assistant's  work  is  done,  a 
notice  of  his  intention  not  to  pay  such  compensation, 
etc." 

Htrawbridge  &  Clothier  entered  into  no  independent  contract  with 
Harry  A.  Bleyler.  We  hold  as  a  matter  of  law  that  the  latter  was 
the  employe  of  Strawbridge  &  Clothier  for  the  purpose  of  furnishing 
employes  whenever  directed  bo  to  do.  Strawbridge  &  Clothier  paid 
these  men  and  allowed  Bleyler  25  cents  commission  per  man,  for  each 
man  whom  he  procured  in  addition  to  his  services  as  foreman  in 
charge  of  them  while  the  work  was  actually  being  done. 
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There  nerer  was  a  time  when  Bleyler's  men  were  on  the  premisea 
that  Strawhridge  &  Clothier  were  not  in  control  of  the  same  and 
couM  not  have  rejected  any  man  whom  Bleyler  selected  for  the  work. 

Bleyler's  individual  etatus  is  defined  in  the  exceptions  to  the  rule 
as  an  independent  contractor  in  Section  105  of  the  Act,  which  clearly 
excludes  from  siteh  clasH  oae  who  is  ^igaged  in  supplying  laborers  or 
assistants. 

Under  Section  ;tO!)  the  deceased's  average  weekly  wage  is  to  be 
taken  at  5'/^  times  his  average  daily  wage  which  under  the  testimony 
had  been  f2  per  day  for  many  years. 


The  claimant  is  therefore,  awarded  Hi%  of  fU  per  week  or  f4.40 
jier  week  for  a  period  of  300  weeks.  The  defendant,  Strawbridge  & 
Clothier,  is  also  oitlered  to  pay  $100,  the  expenses  of  the  last  sickness 
and  burial  and  the  costs  of  these  proceedings. 


•H'liiie  V.  Baldwin  Locomotive  Works. 
(3  Dept.  Reports  1198.) 

Kfidfiict^^As  to  vilabtUhing  thf  fact  thai  there  vat  an  oco>rffti(. 

Thrre  wa»  no  oviilpinr  ti>  miHtuin  the  (indlnK  of  tfn-  Rctrroe  tbnt  the  deceased 
cmiilofe  had  mi-t  with  an  accident  Id  the  eourae  of  his  employment,  except  the 
imcormborated  sltltrmi'iits  of  the  dcei-HHi-d  to  bis  wife  and  Dtliers,  these  statements 
bcintc  made  at  IcuhI  one  hour  after  the  oceu  rreuee  of  the  alleited  accident.  The 
Ri'tiTee'K  Hndintc  »■«»  p'vi-rHi-d  and  tiie  award  wet  aRide. 


Api>ellunl  rejinxented  by  W,  1,  Scbaffer,  Chester. 
Appellee  i'e])rt'sented  by  Louis  I^vinson,  Philadelphia. 

OPINION  BV  COMMiSHlONEK  SCOTT— April  16,  1917. 

The  as.'fignnients  of  error  in  this  case  relate  to  two  questions:  First, 
Whether  the  claiiimnt's  husband  received  an  injury  to  his  finger  Oc- 
tober 1^.  1!>16.  while  in  the  course  of  employment  with  the  defendant. 
Second.  Was  the  death  of  Millard  P.  White,  the  deceased  employe,  the 
ifsiilt  of  any  injury  sustained  by  him  in  the  course  of  employment? 

The  Referee  aWriued  both  of  these  propositions  and  awarded  com- 
pensation. On  a  careful  reading  of  the  evidence  in  the  record  of  this 
case,  the  Bnartl  is  unable  to  find-any  testimony  except  hearsay  state- 
ments of  the  deceased  employe  to  his  brother,  to  his  fellow-workman 
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ond  to  hiB  wife,  that  the  accident  alleged  happened  to  him  in  the 
course  of  his  employment.  Under  Section  428,  hearsay  testimony  is 
received,  but  we  have  uniformly  refused  to  consider  it  in  the  absence 
of  other  testimony  as  legal  proof  of  material  facts  on  which  to  base 
iin  award.  This  view  has  been  affirmed  and  sustained  by  the  courts  in 
compensation  cases,  notably  in  Carroll  v.  Knickerbocker  Ice  Com- 
pany, 21S  N.  Y.  4:J5.  and  in  Botto  r.  Hamilton,  in  an  opinion  by  Judge 
Finletter  of  the  Common  Pleas  Court  of  Philadelphia,  reported  in  3 
Dept.  Keports,  page  198. 

The  statements  relied  on  by  the  claimant  as  to  when  and  how  the 
rieceased  employe  suffered  an  injury  by  accident  are  hearsay  and  are 
not  even  so  connected  with  the  possible  occurrence  of  any  accident  to 
the  employe  in  point  of  time  as  to  be  considered  part  of  the  res  gestae. 
They  are  mere  narrations  of  a  past  event.  They  were  made  by  bim 
at  least  one  hour  after  the  alleged  happening  of  the  injury.  These 
statements  are  not  spontaneous  and  involuntary  expressions  natur- 
ally suggested  by  any  situation  of  the  employment  and  made  without 
time  for  reflection.  Besides  there  are  no  attendant  circumstances  of 
the  alleged  injury  testified  to  from  which  a  reliable  inference  of  an 
accident  can  be  drawn.  The  finding  of  the  Referee  that  the  deceased 
employe  sustained  an  accidental  injury  in  the  course  of  employment, 
not  having  been  establishetl  by  requisite  proof,  must  be  reversed, 

As  to  the  second  finding,  if  this  Board  were  considering  the  testi- 
mony in  the  first  instance,  and  not  u[Hm  review,  it  might  not  be  in 
agreement  with  the  conclusion  reached  by  the  Referee.  But  since 
there  is  some  medical  testimony,  which  if  given  full  credit  and  liberal 
application,  may  establish  the  proimaition  that  the  employe  died  from 
sceptic  pneumonia,  the  result  of  trauma,  we  will  not  disturb  this 
finding.  However,  as  the  claimant  has  failed  to  meet  the  burden  of 
proof  necessary  to  support  her  allegation  that  the  deceased  employe 
actually  met  with  an  accident  in  the  course  of  his  employment,  the 
award  must  be  set  aside  and  the  appeal  is  sustained. 


Simicnslii  r.  Oil  Well  Kupply  ('<.. 
(8  Dept.  Reports  1204.) 

Wagcn — t'omputation  of  iciiges. 
I    pmplo.vmcnt   tlic   average   weekly   wagps   Hhould   be   computed   by 
taking  ae  a  banis  the  omployc'R  total  carniiigs  for  tbe  six  mnnths  immcdtately  prc' 
cpilinB  thf  Bceiilent  nnd  dividing  this  amoiirt  by  the  number  of  cfllcndar  days  in  the  . 
period,  after  doductlnnn  as  prmnitcd  by  the  niles  nf  tbe  Board,  and  mnltiplyinit'ttAjlC 
mtult  b;  St. 


Appellant  represented  by  Joboeton  &  Rose,  by  R.  A.  Applegate, 

Pittsburgh. 
Appellee  represented  by  Jas.  A.  Wakefield,  Pittsburgh. 

OPINION  BY  COMMISSIONER  SCOrT— April  16,  1917. 

The  determination  of  this  appeal  turns  on  the  question  of  the  cause 
of  death.  It  is  clear  death  came  in  the  course  of  employment,  but  it 
is  the  contention  of  the  defendant  that  death  was  due  to  heart  dis- 
ease, that  the  employe's  fall  from  the  car  to  the  ground  was  a  mere 
incident  to  the  accident  and  not  the  proximate  cause  of  it.  There  is 
some  conflict  in  the  medical  testimony  as  to  the  cause  of  death,  but 
upon  full  consideration  of  all  the  medical  testimony  we  tlkink  the 
findings  of  the  Referee  are  warranted  and  are  consistent  with  this 
testimony  as  well  as  that  of  the  other  proved  facts  and  circumstances 
of  the  employe's  death.  The  Referee  has  computed  the  average  weekly 
wages  on  the  basis  of  $3.75  per  day.    In  this  there  is  error. 

The  employment  was  continuous,  the  proper  method  of  computa- 
tion in  arriving  at  his  average  weekly  wages  is  to  use  as  a  basis  his 
total  earnings  for  the  six  months  immediately  preceding  the  date  of 
the  accident  and  divide  this  amount  by  the  number  of  calendar  days 
in  the  period  after  making  the  deductions  provided  for  by  the  rules  of 
the  Board  and  multiplying  the  result  or  the  average  daily  wage  by 
5^.  The  total  amount  of  wages  for  six  months  does  not  appear  in 
the  testimony.  Therefore  this  matter  is  referred  to  the  Referee  to 
obtain  this  information  and  make  the  calculation  as  above  indicated 
and  modify  the  award  to  comply  with  the  herein  indicated  rule.  _ 

With  this  modification,  the  findings  of  the  Referee  are  affirmed,  the 
award  sustained  and  the  appeal  is  dismissed. 


D-Agato  V.  Sharon  Steel  Hoop  Co. 

{3  Dept.  Reports  1195.) 

Wages— Cvrnputation  of  Kagea, 

The  claimant  wuh  Fiignged  in  continuuua  employment  and  his  wages  for  itix 
moDtha  previous  to  the  Bccident  bad  been  $3  per  day.  The  weekly  wage  was  prop- 
erly determined  by  multiplying  the  daily  wage  by  B]. 


Appellant  represented  by  A.  M.  Silverman,  Pittsburgh.  (^  -.  -,  -,1^ 
Appellee  represented  by  V.  La  Camera,  Farrell.  O 


OPINION  BY  MACKEY— Chairman— April  16,  1917. 

The  only  ground  of  appeal  lu  this  c-ase  au  xet  fortli  in  Ihe  exceptions 
to  the  Beferee's  findings  of  (act  is  the  statement  of  daily  wage. 

The  testimony  shows  that  the  claimant  was  engaged  in  continuous 
emplo>-ment  and  that  his  wages  for  approximately  six  months  bad 
been  f3  per  day.  Tlie  Kefei-ee  properly  found  that  the  amount  of  the 
average  weekly  wage  should  be  deteiiuiDe<l  Uy  following  the  pro- 
riaions  of  Section  'M9  as  to  continuous  employment  by  multiplying 
the  daily  wage  by  5^. 

The  Referee  is  ac(r<»nling]y  alHrmed  and  the  appeal  dismissed. 


*MesHer  v.  MaDafaotTii-ers'  Light  &  Heat  C'O. 

(3  Dept.  Reports  1106.) 

Ciiariie  of  employment — Place  of  acndent. 

During  his  vacutiou  uii  I'mployi'  was  ordered  by  hla  ■■miiluyvr  tu  ins|»i't  a  plant 
wtich  was  not  tlie  pro|>?rty  of  the  rmployer.  While  obtrylng  this  order  h>-  wuh 
killed.  Held,  that  the  pmpioye,  when  the  accideDt  occurred  was  in  Uil-  coune  of  his 
employnient  and  wbh  at-tlng  in  farth«ranc«  of  thp  buHinniB  or  offuirN  of  bin  em- 
plofer. 


Appellant  represented  by  .1.  G.  Frazer,  Pittsburgh. 
Appellee  represented  by  Clyde  S.  Pipe,  Fittsbui^h. 

OPINfON  BY  COMMISSIONER  SCOTT— April  16.  1917. 

The  findings  and  couelusions  of  the  Referee  in  this  record  fix  lia- 
hility  on  the  eniploypr  and  compensation  is  awarded  to  the  (1e)>endeiit 
widow  of  the  deceased  employe  on  the  ground  that  at  the  time  of  the 
accident  which  resulted  in  the  employe's  death,  be  was  in  the  course 
of  his  employment  and  in  furtberauce  of  the  business  'ov  affairs  of  his 
employer.  We  aftinu  the  conclusion  of  the  Rcfei-ee  and  sustain  bis 
award. 

Although  the  rt^ular  vacation  of  the  enijdoye  had  begun  a  day  or 
two  liefore  the  accident,  yet  being  under  salary  he  responded  to  the 
r««}uest  of  an  anthorized  i-epresentative  or  ofticial  of  the  defendant  to 
make  a  trip  to  a  nunpressing  station  at  Brave,  for  the  purpose  of  in- 
s|>ecting  the  plant  and  machinery  thereof  at  that  point  on  behalf  of 
the  defendant,  and  we  hold  it  does  not  take  the  employe  out  of  the 
course  of  his  employmentj  that  the  object  in  the  employer's  mind  was 
to  increase  the  personal  efllciency  of  the  employe  as  the  Company's 
engineer.    There  has  alw)  been  a  suggestion  in  the  ai^ument  that  the 
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plant  at  Brave  was  not  the  property  of  the  defendant,  but  we  do  not 
deem  thia  material.  We  think  the  employe  under  the  circumstances 
of  his  employment  was  right  in  complying  with  the  command  of  his 
employer's  representative  to  make  a  trip  to  any  designated  point  in 
furtherance  of  any  beneficial  interest  of  the  employer,  and  that  so 
long  as  he  was  in  pursuit  of  such  purpose  he  was  in  the  course  of 
employment  within  the  meaning  of  the  Act.  True,  he  set  out  for  the 
designated  point  in  his  own  automobile  and  invited  a  friend  to  go 
withbim,  but  the  testimony  does  not  show  that  his  orders  limited  him 
in  any  way  ae  to  how  and  when  he  should  make  the  trip,  nor  do  we 
think  the  right  to  cumpeuBation  is  defeated  because  he  failed  to  reach 
tlie  plant  at  Brave.  There  is  no  sufBcient  testimony  showing  that  he 
departed  from  the  way  leading  to  the  point  for  which  he  set  out,  or 
that  he  turned  back  and  abandoned  the  purpose  of  his  trip  in  order  to 
follow  out  some  personal  design  or  thought  of  his  own.  The  better 
supported  inference  is  that  the  difBculties  he  encountered  in  the 
management  of  bis  machine  compelled  him  to  adopt  the  course  of  ac- 
tion he  took. 

In  the  written  argument  by  the  defendant's  counsel  request  is  made 
that  a  hearing  de  novo  be  granted  to  afford  opportunity  to  place  on 
the  record  the  testimony  of  other  ofQcials  of  the  defendant  company 
regarding  inspection  trips  and  what  was  expected  from  employes 
with  respect  thereto,  but  in  view  of  the  direct  order  of  the  company's 
ofHcial,  William  Nestor,  to  the  employe,  the  way  in  which  the  business 
management  of  the  company  was  usually  regarded  by  other  officials 
would  not  aid,  we  take  it,  in  a  proper  disposition  of  this  case,  and  we 
think  it  is  within  the  principle  of  the  decision  of  Judge  Uroman  of 
the  Common  Pleas  Court  of  Lehigh  ('ounty,  at  No.  I,  January  Term, 
1917,  affirming  the  Referee  and  this  Board  in  Beinhard  v.  Egypt  Silk 
Co.,  3  Pept.  Reports,  page  1104. 

The  award  is  therefore  sustained  and  appeal  dismissed. 


Nixon  V.  Kaufuiann's  Department  Stores,  Inc. 
(3  Dept.  Reports  1209.) 


.\.  putitiuD  ((ir  ifi'if^w  uskwi  for  relief  on  tlie  grouud  of  mistake  us  to  IeB»l  liability 
u  pay  L-ompeusatioii.    Tbe  prayer  of  the  petition  was  refused. 


Petitioner  repreuented  by  W.  F,  Ames,  Pittsburgh, 
Claimant  not  represented. 
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OPINION  BY  COMMISSIONER  SCOTT— April  16,  1917. 

The  petition  before  iis  alleges  mistake  as  grouud  for  review,  not, 
hoverer,  mistake  as  to  any  facts  acted  upon  at  the  time  the  agreement 
was  entwed  into,  but  it  is  suggested  that  at  that  time  the  Board  had 
not  passed  on  the  question  of  dependency  and  that  it  has  since  inter- 
preted the  meaning  of  the  term  "dependent"  as  used  in  the  Act  in 
Johnson  v.  Bethlehem  Steel  Co.,  2  Dept.  Keports,  page  2181.  There- 
fore the  mistake,  if  any,  is  one  of  law  and  the  case  is  ruled  by  the 
opinion  of  our  brother,  Chairman  Mackey,  in  Van  Wert  v.  American 
High  Explosives  Co.,  'i  Dept.  Reports,  page  494.  The  prayer  of  the 
petition  is  therefore  refused. 


*Zarney  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co. 
{3  Dept.  Reports  1201.) 

Hearing  de  navo—Wken  it  will  not  be  granted. 

The  Board  wilt  not  grant  a  bearing  de  novo  in  order  to  afford  an  opportunity  for 
a  claimant  to  produce  eupcrt  witnesses  to  testif}  as  to  whetlier  certain  stmoapheric 
and  other  conditians  could  produce  a  certain  diseaitc  in  the  claimant,  when  such 
witnesses  conld  have  lypen  heard  before  the  Referee. 

Rejeree — Ai  to  ftis  dutiei. 

It  is  not  the  duty  of  a  Referee  to  employ  experts  to  establish  theories  adyaDced  by 
the  claimant  as  to  how  an  injury  was  sustained. 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  J.  Hayden  Oliver,  ScraDton. 

OPINION  BY  MACKEY— Chairman— April  16,  1917. 

The  claimant  sought  to  establish  before  the  Referee  that  because 
of  the  fact  that  in  the  mine  where  he  was  working  there  had  been  a 
number  of  explosions  of  powder  or  blasts  necessary  in  the  course  of 
employment,  that  the  air  thereby  had  become  surcharged  with  carbon 
monoxide  the  inhalation  of  which  caused  the  bursting  of  a  blood 
vessel  foUowet]  by  hemiphlegia.  Having  made  this  all^ation  and 
basing  hia  claim  thereon,  it  became  incumbent  upon  the  claimant  to  - 
establish  the  same  by  competent  evidence. 

The  record  fails  to  disclose  any  testimony  leading  to  this  conclu- 
sion. We  do  not  understand  that  counsel  for  the  claimant  seriously 
contends  that  the  Referee,  in  disallowing  compensation,  toand  con- 
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Imry  to  tlie  evidence  produced  before  hiin,  but  we  are  urged  to  grant 
a  bearing  dc  vovo  in  order  to  summon  to  our  assistance  expert  wit- 
iieHses  who  fi-om  statistics  in  the  reconl  and  witb  the  evidence  of  con- 
ditiouH  that  existed  in  the  mine,  might  be  gi\'en  the  opportnnity  to 
state  whether  or  not  bemiphlegia  could  thereby  be  produced.  We  do 
not  conceive  that  this  is  the  duty  of  the  Board  nor  have  we  the  power 
to  direct  a  Referee  to  adopt  any  particular  course  in  the  exercise  of 
his  inquisitorial  powers. 

Whenever  a  Referee  feels  that  the  medical  testimony  produced  be- 
fore him  is  so  conflicting  that  he  ought  to  have  the  assistance  of  a  dis- 
interested medical  expert  he  can  petition  the  Board  for  the  appoint- 
ment of  one  or,  as  has  been  our  practice,  he  may  select  one  and  his 
action  in  this  respect  will  be  subsequently  ratified  by  the  Board,  but 
we  cannot  hold  that  it  is  a  Referee's  duty  to  enter  into  a  field  of  con- 
jecture and  to  employ  experts  to  establish  such  theories.  If  such 
testimony,  as  was  desired  in  this  case,  were  available,  it  was  thor- 
oughly within  the  power  and  control  of  the  claimant  to  summon  the 
same  before  the  Referee,  who  could  have  given  ample  opportunity  to 
establish  such  evidence. 

As  the  record  comes  before  us,  the  Referee  was  perfectly  justified  in 
disallowing  compensation.  We  find  no  authority  in  the  Act  to  award 
a  hearing  de  novo  in  order  to  afford  the  parties  to  the  claim  an  oppor- 
tunity to  develop  a  heretofore  uneatablished  theory. 

The  Referee  is  accordingly  affirmed  and  the  appeal  dismissed. 


Kunkle  v.  Tide  Coal  Mining  Co. 
(3  Dept.  Reports  1205.) 

Vumpeii^atiiHt—i'ompulation   of  omuunt  dut: 
In  case  of  <1<'uth  tlii^  dcptuili'iiiN  an-  ciititli-d  to  oimiii-iiHHtion  fnim   the  dntp  of 

Ucuring  de.  yinih—Vi'hrn  U   rill  not  fit  grtinied, 

A  hearing  de  novo  will  nut  be  Kmnted  mnin  the  mere  filing  nf  an  cjc  parte  nffi- 
dnvit  attat^kine  Ihe  ciwlibility  of  a  witnewi  upcm  wlione  testimony  the  findingH  of  the 
Refen-i'  dill  imt  wholly  deiieiid. 

Appellant  represented  by  Henry   1,  Wilson,  Punxsutawney. 
Appellee  represented  by  John  L,  Getty,  Indiana. 

OPINION  BY  MACKEY— Chairman— April  17,  1917. 

We  have  carefully  read  the  long  record  in  this  case  and  fail  to  find 
iiny  substantial  error  either  in  the  findings  of  fact  or  £oncIu«oq8  of 
law  on  the  part  of  the  Referee.  '^lOtl^^lL 


We  are  u«t  moved  to  gtaut  a  lieariug  de  novv  because  of  an  e«  parte 
affidavit  filed  of  record  after  the  award  of  the  Referee  which  at  most 
i»  only  iu  rebuttal  attacldng  the  credibility  of  a  witness  as  to  a  por- 
tion of  her  testimony  upon  which  the  findings  of  the  Beferee  cannot 
be  eaid  to  wholly  depend.  Such  application  does  not  rise  to  the  level 
ol  a  motion  for  a  new  trial  because  of  after  discovered  evidence  sup- 
ported by  depositions  as  in  a  common  law  court.  At  all  events  this 
affidavit  has  been  met  by  two  others  to  the  contrary  offered  by  the 
claimant. 

None  of  these  affidavits,  however,  can  be  considered  at  this  time  by 
the  Board.  The  parties  must  stand  upon  the  record  which  they  have 
made  before  the  Referee  and  in  this  we  find  do  ground  for  reversal, 
modification  or  a  hearing  de  novo. 

A  perusal  of  the  testimony  leudH  us  to  adopt  and  couArm  the 
Keferee's  findings  of  fact  and  conclusions  of  law.  The  defendant 
questions  the  time  when  compensation  should  begin  in  death  cases. 
The  answer  is  found  in  the  Pennsylvania  Workmen's  Compensation 
Act  of  1915.  If  the  Legislature  intended  that  such  compensation 
should  begin  at  a  perio<l  after  the  event,  corresponding  to  cases  of 
disability,  it  would  have  so  worded  the  law. 

We  cannot  interpolate  any  such  provision  and  in  its  absence  an 
award  to  be  within  reason  and  the  terms  of  the  Act  mijst  run  from  the 
date  of  death. 

The  Beferee  is  affirmed  and  the  appeal  dismissed. 


•SoHljek  V.  I'ressetl  Steel  Car  Co. 
(3  Dept.  Reports  1207.) 

icf — Rcricic  of  compfiisation  ngreeiiiciti  iir  mcuril. 

V  of  cumiu'DHution  aKrecnif^iita  uuder  Stnitinn  423  muHt 


Compennation  puynifntii  uiiilcr  an  ntcrci'ineiit  or  awnnl  a 
Bed  or  terminated  by  tlio  finployiT  tiling  n  pptitiou  for  tbat  purpose. 


Claimant  represented  by  Hari-y  Hbapera,  Pittsburgh. 

Defendant  represented  by  E.  Beyei-s,  Pittsburgh.  i:i:;:i^od;:vdoOQlc 

'See  ptge  GS7,  C**eB  Appealed  to  Comta. 


OPINION  BY  MACKEY— Chairman— AprU  17,  191T. 

The  above  entitled  case  is  a  petition  filed  hj  the  claimant  asking  for 
the  review  of  a  compensation  agreement.  The  said  petition  was  filed 
tinder  Section  423  of  the  Act.  The  testimony  which  was  taken  be- 
fore the  Referee  under  a  mistake  as  to  the  proper  practice  of  the 
Board  has  Ijeen  adopted  by  agreement  of  parties  as  though  heard  be- 
fore the  Board  itself. 

From  this  testimony  it  is  very  evident  that  the  petition  is  not  well 
founded  and  is  accordingly  dismissed.  We  desire,  however,  at  this 
time  to  announce  tliat  the  practice  adopted  in  this  case  is  entirely 
wrong,  that  all  testimony  and  agreements  under  Section  423  must  he 
heard  by  the  Board  and  further  that  wherever  an  employer  has  en- 
tered into  a  compensation  agreement  with  his  employe  or  is  paying 
compensation  by  virtue  of  an  award  and  he  feeis  that  the  claimant's 
status  has  changed  and  that  compensation  should  be  modified  or 
terminated,  it  then  becomes  the  employer's  duty  to  t^ake  the  initiative 
and  file  a  petition  asking  for  such  modification  or  termination,  and 
until  such  petition  is  filed  the  compensation  must  continue. 

Were  it  not  for  the  fact  that  the  testimony  is  so  conclusive  that 
real  justice  has  been  done  to  both  of  the  parties  hereto  we  would  set 
aside  all  the  proceedings  and  compel  the  defendant  to  file  a  petition 
for  termination- but,  inasmuch  as  this  would  involve  this  defendant  in 
paying  compensation  up  until  the  time  of  filing  such  a  petition  and 
because  of  the  fact  that  such  payment  would  be  contrary  to  the  merits 
of  this  particular  case,  we  have  determined  to  decide  this  case  upon 
the  evidence  before  us  and  announce  this  general  rule  for  the  guidance 
of  employers  in  the  future. 


"Rakie  v.  Jefferson  &  Clearfield  Coal  &  Iron  Co. 
(3  Dept.  Reports  1517.) 

Wages — Compulaiioa  of  tcagea. 

In  computing  tlie  Bvprage  daily  wage  it  U  proper  under  the  rale  of  the  Board  to 
pxctude  from  tfae  divisor  days  during  which  the  plant  was  closed  because  of  a  dispute 
between  the  employer  and  his  employes. 


Appellant  represented  by  Henry  I.  Wilson,  Punxsutawney. 
Appellee  represented  by  8.  J.  Telford,  Indiana.  ,  , 
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OPINION  BY  MACKEY— Chairman— April  17,  1917. 

The  award  of  the  Befeiee  is  aflSrmett.  The  Board  adopts  all  his 
tindingB  of  fact  and  conclusions  of  law.  His  award  logically  follows 
these  conclusions.  See  Adams  v.  Pittsburgh  Coal  Company,  3  Dept. 
lit'ports,  page  389. 

The  only  new  <]iieBtiou  raised  in  this  case  is  whether  or  not  the 
Referee  was  right  in  excluding  from  the  divisor  eighty-eight  days 
which  the  deceased  employe  lost,  covering  a  period  of  time  during 
which  the  mine  was  closed  on  account  of  dispute  between  the  com- 
pany and  its  employes.    See  Eeferee's  fifth  finding  of  fact. 

The  Board  has  already  ruled  in  its  instructions  as  to  computing 
average  daily  wage  that  working  days  shall  be  construed  to  mean  total 
number  of  days  in  a  period  of  employment  covered  according  to  the 
calendar  less,  intfr  alia,  days  employe  was  prevented  from  working 
through  no  fault  of  his  own.     See  Bulletin  No.  3,  page  9. 

The  Referee  is  therefore  afliimed  and  the  appeal  dismissed. 


•Fakete  v.  Lehigh  &  WUkes-Barre  Coal  Co. 
(3  Dept.  Reports  1271.) 

Coarse   of  empl'igriienl — I'liiee   of   arcidnit — /'rfTiitw*   *,/   employer,   injarv   H;ton — 
When  pri-wwi-  iif  rmptot/c  U  not  required  bp  nature  of  vmploi/meni. 

An  employe,  intiteiiit  of  waiting  at  bin  place  of  work  for  the  train  ty  whicL  he  was 
cDstomarily  tranHimrti'il  to  and  from  his  place  of  etaiiloyment.  walked  voluntarily 
to  another  portion  of  the  employer's  prcDiiscB  and  boarded  the  work  train  theri'. 
After  travelinK  Home  distance  he  voliintocreil  to  asxisit  in  the  management  of  the 
train  and  in  so  doing  wns  injured.  Held,  that  the  employe's  preaence  at  the  place 
where  be  was  injured  wbh  not  reiiuired  by  the  nature  of  his  employment  and  that 
be  was  not  furthering  the  business  of  his  cmplo)*er  when  the  spiident  occurred.  The 
award  of  the  Referee  was  reversed. 


Appellant  represented  by  Daniel  W.  Kaercher,  Pottsville. 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OP[N10N  BY  COMMISSIONER  SCOTT— AprU  23,  1917. 

Andrew  Fakete,  an  employe  of  the  defendant,  had  his  hand  crushed 
while  on  a  work  train  of  tbe  defendant  company,  July  11,  1916.  The 
work  train  at  the  time  of  the  accident  consisted  of  an  engine,  a  coach 
and  one  or  more  coal  cars.    The  engine  pushed  the  coal  cars,ahead  of 
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it  unci  drew  after  it  the  puKseuger  coach.  Thi»  traio  was  used  ou  a 
Hectiau  of  railroad  between  Green  Mountain  Slope  and  Honey  Brook 
for  the  purpose  of  switching  cars  and  taking  employes  of  the  defeud- 
aut  to  and  from  work.  The  train  was  in  charge  of  an  engineer,  a  con- 
ductor and  a  patcber  or  coupler. 

Andrew  Fakete  waK  a  miner  or  laboi-er  for  the  defendant  and 
worked  at  Water  Level  tunnel,  a  jwint  east  of  Green  Mountain  Slope 
2000  fe«t,  and  situate  between  Green  Mountain  Slope  and  Honey 
Brook,  the  home  of  the  claimant.  On  the  day  of  the  accident,  after  be 
hud  finished  bis  day's  work,  instead  of  waiting  for  the  train  at  the 
station  near  Water  I/evel  tunnel,  he  talked  back  to  the  Green  Moun- 
tain Slope  and  at  tbat  point  took  the  train  for  his  home.  After  the  , 
train  hatl  pr<H-eeded  some  distance,  the  claimant  undertook  to  pull  the 
coupling  pin  hikI  assist  the  patcber  in  a  switching  movement  and  was 
accidentally  iiijui-e^l. 

The  accident  did  not  happen  while  he  was  doing  any  work  for  which 
he  was  hired,  was  not  the  result  of  work  conditions,  nor  from  any  ex- 
posure required  by  the  nature  of  his  employment.  The  attempt  to 
uncouple  the  car  was  a  gratuitous  and  voluntary  act  by  him.  He  was 
giving  the  patcher,  as  he  states  in  his  testimony,  "a  hand."  These 
facts,  as  well  as  others,  are  found  by  the  Referee.  The  testimony 
fihows  the  claimant  was  not  directed  by  any  official  of  the  defendant 
company  to  go  to  Green  Mountain  Slope  for  the  purpose  of  perform- 
ing any  service  for  the  defendant,  and  this  Board  finds  this  as  a  fact, 
but  he  went  there  as  a  matter  of  personal  choice  rather  than  wait  at 
the  station  at  Water  Level  tunnel  until  the  train  reached  that  point. 

from  these  facts  the  Referee  concluded  as  n  nmttcr  of  law  the 
claimant  was  entitle*!  to  compensation.  The  question  raised  by  the 
tipiieal  is  whether  the  Keferee's  conclusion  of  law  can  be  sustained. 
It  has  been  held  that  the  relation  of  master  and  servant  continues 
during  the  carriage  of  the  servant  lo  and  from  his  work  when  done 
by  the  master  or  with  his  consent  where  from  the  character  of  the 
services  such  transportation  is  beneficial  both  to  the  master  and  the 
servant. 

ricaleles  r.  I^liigh  V.  R.  K.  Co.,  75  N.  J.  L.  897. 

II  is  also  bcltl  in  (lilshannon  v.  Stoney  Breok  B.  R,  Co.,  10  Gushing 
TJX.  4  \,  C.  C.  A.  124,  "The  rule  is  general  that  where  workmen  are 
employed  lo  work  at  a  certain  place,  and  are  transiiorted  to  and  from 
such  place  by  the  emplo.^er  as  part  of  their  contract  of  employment, 
the  period  of  service  continues  during  the  time  of  transportation." 

Tlie  Referee  could  have  found  there  was  a  contract  or  arrangement 
by  which  the  claimant  was  to  be  transported  on  this  train  from  his 
home  at  Honey  Brook  to  Water  Level  tunnel,  the  place  where  he  was 


im 

employed  by  this  compauy,  and  liack.  lie  could  also  have  found  that 
Green  Mountain  Slope,  which  is  westward  2000  feet  from  Water  Level 
tunnel,  was  part  of  the  premises  of  the  defendant  company. 

Had  the  claimant  been  directed  to  go,  after  his  day's  work  at  the 
Water  Level  tunnel,  to  Green  Mountain  Slope  to  perform  at  that 
point  any  service  for  the  defendant,  and  had  Le  then  taken  the  train 
and  volunteered  his  service  to  help  the  trainmen,  he  might  possibly 
have  been  considered  as  an  employe  within  the  provisions  of  Section 
301,  though  the  work  of  coupling  the  cai-s  was  out  of  the  ordinary 
scope  of  his  employment.  Jesson  v.  Bath,  W.  C.  C  Vol,  4,  page  9. 
But  in  the  absence  of  any  direction  to  be  at  that  point  for  any  busi- 
ness of  his  employer,  and  in  view  of  the  fact  that  there  was  a  waiting- 
place  provided  where  the  claimant  could  take  the  train  at  Water 
Level  tunnel,  the  place  of  his  employment,  we  do  not  think  his  pres- 
ence at  this  point  was  in  any  way  necessary  nor  required.  That  his 
relation  at  this  time  to  his  employer  was  not  different  from  a  stranger 
and  that  he  was  not  furthering  the  business  of  his  employer  within 
the  meaning  of  the  Act  at  the  time  of  the  accident. 

Therefore,  the  award  of  the  Referee  is  set  aside  and  the  appeal 
sustained. 


"Hennessey  v.  United  Stove  Repair  Co. 

{3  Dept.  Reports  12611.) 

Practice— An  to  nlliiiking  facta  nel  forth   in  cinapi'iisalioH  <ij/rft'Hien(  a/Zcr 
onl's  death. 

When  a  claimHiit  ami  a  dpfendaiit  hnvt  triitercU  iuto  a  cuiu)wii8iiti<iii 
it  is  too  late,  eittpt  the  rlaimant  has  died,  for  thv  defendant  to  rHiHp  tbe  qaeBtiuD 
whether  there  had  been  an  injury  by  aecident  hh  net  forth  in  said  ugreemeut,  unle™ 
it  is  shown  by  proper  evidence  tijat  it  was  procured  by  fraud,  accKleiit  or  miHtakr. 

Eridenci — Prrpuniltraacc  of  li-stimunj/. 
When  a  claimant  haH  eutabliehed  her  i;laini  t 
of  probability,  the  uwani  of  the  Refer 


Appellant  represented  by  M.  B.  Colket,  Philadelphia. 
Appellee  represented  by  Wni.  M.  Boenning.  Philadelphia. 

OPINIOX  BV  COMMISSIONER  LEECH— April  23,  1017. 
There  are  two  questions  of  fact  raised  by  this  appeal: 

1.  Did  the  deceased,  Dennis  Hennessey,  sustain  an 
injury  by  accident  on  January  24,  191R,  in  the  course 
of  his  employment?  ,  -  , 

•p«  p«n-  .%87,   Ckw..-  AmwiJert  to  Cmirtii,  [:iqi:i7f;d  ov  V^t)*.)^  IL 
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2.  Was  tlie  death  of  said  Dennis  Hennessey,  on  June 
6,  1916  due  to  said  injury  and  disease  or  infection  as 
naturally  resulted  tiierefrom? 

We  are  of  the  opinion  that  it  is  now  too  late  for  the  defendant 
to  raise  the  question  as  to  whether  or  not  there  was  an  injury  by 
accident  on  January  24,  1916.  Dennis  Hennessey  in  his  life  time, 
notified  his  employer  that  he  claimed  compensation  for  disability 
caused  by  an  accident  which  happened  to  him  whilst  in  the  course  of 
his  employmeut,  on  January  24,  1916,  and  which  later  by  reason  of 
an  infection  resulting  therefrom  incapacitated  him,  and  on  April 
19,  1916,  the  said  Dennis  Hennessey  and  the  defendant  by  its  insurer 
executed  a  compensation  agreement,  in  which  the  nature  and  cause 
of  injury  was  given  as  "slight  wound  on  toe  of  right  foot  and  blood 
poisoning  developed  and  in  which  the  period  of  disability  was  fixed 
as  beginning  February  17,  1916  and  ending  April  3,  1916,  six  weeks' 
und  three  days  and  the  defendant  by  its  insurance  carrier,  agreed  to 
pay  compensation  to  claimant  at  the  rate  of  |5  per  week  for  four 
weeks  and  three  days  and  the  doctor's  bill  for  services  amounting 
to  $14,  making  a  total  sum  of  $22.50,  which  was  paid. 

One  of  the  parties  to  this  agreement  or  contract  having  died  the 
other  is  stopjied  from  questioning  its  validity  or  the  facts  therein 
iigreed  upon,  unless  lie  could  show  by  competent  proof  that  it  was 
secured  by  fraud,  accident  or  mi^stake,  which  has  not  been  done  in 
this  case.  The  proper  time  to  raise  such  questions  was  when  Dennis 
Hennessey  was  living.  We  will  hold  that  the  matters  contained 
in  said  compensation  agreement  are  re8  ad  judicata. 

The  proper  solution  of  the  second  question  is  surrounded  with 
much  difficulty,  and  is  reduced  to  one  inquiry,  namely:  Did  the 
germs  travel  from  the  infected  toe  to  the  jaw  causing  the  disease 
known  as  Ludwig's  Angina  of  which  Dennis  Hennessey  died  on  June 
)t.  1916?  The  case  is  not  free  from  doubt  in  our  minds.  We  have 
carefully  read  the  testimony  and  given  due  consideration  to  the 
liriefs  and  arguments  of  counsel  and  have  concluded  that  the  claim- 
jiiit  has  established  the  affirmative  by  a  preponderance  of  probability. 
The  tewtimony  of  the  experts  called  is  very  unsatinfactory  and  little 
weight  can  be  attached  to  it. 

.\dmitting  the  facts  agreed  upon  in  the  compensation  agreement 
iind  the  further  facts  established;  that  the  infected  wound  never 
healed,  properly ;  that  there  was  a  relighting  or  recurrence  of  the 
infection  a  few  days  before  his  death;  that  the  germs  could  travel 
I'v  the  circiilatroli,  or  by  the  lymphatics,  or  be  carried  by  the  hand 
fi-om  the  toe  to  the  mouth;  and  evidence  of  redness  or  red  streaks 
over  the  lymphatics  a  short  time  prior  to  his  death,  we  have  con- 
cluded the  Referee  was  justified  in  awarding  compensation. 

The  award  is  therefore  affirmed  and  the  appeal  dismissed.'OgIC 


Tomalavage  v.  Lehigh  Valley  Coal  Co. 

(3  Dept.  Reports,  1447). 

Dependencp—Part^t  upon  child. 

A.  deceased  sou  contributed  $16  per  month  toward  the  support  of  his  parents 
ond  the  family.  Three  other  sous,  aa  well  aa  the  father  and  one  daughter  worked 
and  gave  their  entire  pamiiigB  to  the  support  of  the  faiail;.  Held,  that,  there 
being  no  teatimony  that  tlic  cloimaats  relied  upon  or  bad  any  necessity  to  rely 
upon  the  contribution  of  the  deceased  eon  for  their  maintenance,  the  disallowance 
of  eompenaatioii  must  l>e  sustaine<l. 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  P.  F.  O'Neill,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  I.,EECH— April  25,  1917. 

The  question  raised  by  this  appeal  is  one  of  the  dependency 
of  the  parents  of  the  deceased.  Dependency  is  not  a  question  of  law. 
It  is  purely  one  of  fact.  Kephart  v.  Pa.  Coal  &  Coke  Corp.,  2  Dept. 
Reports,  1286. 

The  test  of  dependency  is  not  whether  the  contributions  were 
made,  but  whether  or  not  the  contributions,  as  made,  were  relied 
upon  by  the  claimants  for  their  living  expenses,  Kline  v.  Susque- 
hanna Coal  Co.,  Dept.,  Reports,  12S8. 

The  Referee  in  disallowing  this  claim,  inadvertently  stated  that 
"the  claimants  were  not  actually  dependent  upon  deceased  for 
Kupport." 

The  question  to  be  decided  is  not  whether  the  claimanta  were 
actually  dependent  upon  the  deceased  for  support  but  whether  they 
were  dependent  to  any  extent  at  all.  We  have  carefully  reviewed  the 
testimony  in  this  case  and  have  concluded  that  whilst  it  was  proven 
that  the  deceased  made  regular  contribotions  to  the  claimants,  there 
was  no  testimony  at  all  to  show  that  the  claimants  ever  relied  upon, 
or  had  any  necessity  or  occasion  to  rely  upon  his  contributions  tor 
their  maintenance.  The  Board  finds  as  a  fact  that  the  claimants 
were  not  dependent  to  any  extent  upon  the  decedent  for  their 
support. 

The  disallowance  is  sustained  and  appeal  dismissed. 


:,Gooi^lc 
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Walski  V.  Susquehanna  Coal  Co. 

(3Dept.  Reports,  1452). 

Premi'cs  nf  cmplo^in;  iajurj/  upoa — "Premises"  as  dUtinguivked  from  "Property"  of 
Employrr. 

A  Mim^r,  while  on  liis  way  to  work,  wptit  to  tlii?  powdiir  sLaiily  locntcl  midway 
between  two  c<illierieH  to  procure  powder  for  his  day's  worh.  In  doing  this  lie 
followed  a  patb  uised  by  a  number  of  miiyrH,  but  which  was  neither  provided  by 
the  defendant  nor  ijhowti  to  have  been  defective.  AVhile  tniverHiiig  tliix  path  he  fell 
and  was  injured.  Held,  that  tlic  injury  wan  auBtaiiie<l  "on  the  proiicrty"  hut  not 
"on  the  premisex"  of  the  employer,  and  the  Referee'n  diRallownnec  of  compeuaation 
waa  affirmed. 

Appellant  represented  by  Roger  J.  Dever,  Wilkew-Barre. 
Appellee  represented  by  Harry  A.  Gordon,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  LEECH,— April  25, 1917. 

The  accident  upon  which  the  claimant  bases  bis  petition  for  com- 
pensation in  this  case  "arose  ont  of"  but  not  "in  the  course  of 
his  employment. 

The  Pennsylvania  Compensation  Act  provides  for  compensation 
for  itersonal  injury  to,  or  for  the  death  of  an  employe,  by  an  accident 
"in  the  course  of  his  employment."  The  Board  finds  as  a  fact  that 
the  claimant  at  the  time  of  the  accident  was  "on  the  property"  but 
not  "on  the  premisos"  of  the  defendant  company  when  the  accident 
occurred  and  that  it  did  not  occur  in  (lie  course  of  his  employment. 

The  Referee  was  fully  wan-anted  in  refusing  to  allow  this  claim. 

The  di.^llowance  is  affirmed  and  the  appeal  dismissed. 


Xolau  f.  Albaui  &  Fanikos. 

l/!Dept.  Reports,  1439). 

Avcidvnt—An  io  vhat  iMnntiluieg  aa  acviilftit. 
mploye  who  NUstaiDa   a  hernia  while  in   the  conrae  of  her  employment, 
d  aa  having  met  with  ati  aeeident,  and  is  entitled  to  cum|>euBution. 


.Vppellant  represented  by  A.  L.  Craniei',  Pittsbnrgh. 
Apjiellee  repivseiitiHi  by  .1.  Leti  Collins,  Pitlsbui^h. 

OPINION  BY  COMMISSIONER  LEECH— April  25,  1917. 

HEARING  DE  NOVO. 

Before  the  Workmen's  Compensation  Board,  Tuesday,  February  27, 
l!U7.  at  1:30  P.  M..  Room  804,  Hartje  Building,  Pittsburgh,  Coiii- 
missionei-  Jolin  A.  Scott,  Acting  Chairman. 


AI'l'KARANCES  AND  WITNESSES. 

At  the  time  tiud  place  of  hearing  there  appeared: 

Mrs,  Annie  Nolan,  claimant,  represented  by  J.  Leo 
Collins,  Esq.,  Pittsimrgh, 

A.  Albani  &  A.  Fanikos,  defendants,  reprenented  hy 
A.  L.  Cramer,  Esq.,  Pittsburgh. 
Witnei^ses  for  claimant: 

Mrs.  Annie  Nolan,  715  Braddock  Ave.,  E.  Pitfahnrgh, 
Dr.  A.  E.  RooHe,  Beech  St.,  Easf  Pittsburgh. 
Witneases  for  defendants: 

A.  Albani,  East  Pittsburgh,  A.  Fanikos,  East  Pitts- 
burgh, Morpheus  Pappas,  East  Pittsburgh,  Dr.  S.  h. 
McCurdy,  Jenkins- Arcade  Bldg.,  Pittsburgh, 

FIKDINfiS  OF  FACT. 

From  the  testimony  taken  in  tliis  case,  agreement  of  the  parties, 
and  undenied  statements  in  the  claim  petition  the  Board  finds  the 
following  facts: 

1st — That  neither  party  served  notice  on  the  otlier 
rejecting  Article  III,  of  the  Workmen's  Compensation 
Act  of  1915. 

2nd — That  Annie  Nolan,  claimant,  was  employed  by 
the  defendants  as  a  chamber  maid  in  a  rooming  house  at 
No.  200,  Beech  Street,  East  Pittsburgh,  Pa.,  and  on 
December  8,  11)16,  whilst  so  engaged  in  turning  a  mat- 
tress she  sustained  hernia  in  the  lower  right  side;  that 
she  immetliately  notified  the  foreman,  and  remained  on 
the  premises  until  7  P.  M.,  when  she  went  home  and 
returned  the  next  day  to  her  work;  that  she  has  been 
totally  disabled  since  December  9, 1916. 

Srd— That  the  claimant  promptly  consulted  Dr.  A. 
E.  Koose,  who  pronounced  it  hernia  and  advised  an  early 
operation;  and  on  December  14,  1916,  she  served  a  writ- 
ten notice  of  her  injury  on  her  employers. 

1th — That  the  claimant,  at  the  hearing  before  the 
Board  submitted  herself  to  a  physical  examination  by 
her  own  phyriician.  Dr.  A.  E.  Roose,  and  the  physician 
called  on  part  of  the  defendants,  Dr.  S.  L.  McCurdy,  who 
found  a  recent  hernia  which  could  have  been  brought 
about  in  the  manner  described  by  claimant;  tliat  in 
her  present  condition  she  is  incapacitated  from  doing 
her  work ;  and  advised  an  operation  which  would  restore 
her  to  her  usual  working  condition  in  from  four  to  six 
weeks,  and  the  claimant  agreed  to  submit  to  such  an 
operation. 

5th— That  the  claimant  did  not  request  the  defend- 
ants to  furnish  medical  ser^'ices,  but  that  they  had 
notice  of  the  injury  and  did  not  furnish  same. 

6th — That  the  average  weekly  wages  of  the  claimant 
at  the  time  she  sustained  the  injury  were  f6  ]tcT  week,  CjOOqIc 
payable  weekly.  '-' 


CONCLUSIONS  OF  LAW. 

From  the  findings  of  fact  above  stated  the  Board  arrives  at  the  fol- 
lowing conclusions  of  law; 

Ist — Both  parties  are  bound  by  the  provisions  of 
Article  3,  of  tbe  Workmen's  Compensation  Act  of  1915. 

2nd — That  the  injury  suntained  by  the  claimant  on 
December  8,  1!U6,  was  such  an  injury  by  accident  as  In 
contemplated  by  Article  III,  Section  .301,  of  the  Work- 
men's Compensation  Act  of  1915,  and  having  been  sus- 
tained in  the  course  of  her  employment  by  tbe  defend- 
ants, the  claimant  is  entitled  to  compensation,  at  the 
rate  provided  in  Section  306-(a),  of  Article  III  of  the 
Workmen's  Compensation  Act  of  1915,  for  total  disa- 
bility for  a  period  beginning  December  24,  1916,  to 
continue  until  such  disability  ceases  or  changes  in 
extent,  together  with  a  reasonable  sum  due  or  paid  to 
Dr.  A.  E.  Roose,  for  services  rendered  during  the  first  14 
days,  not  to  exceed  |25. 

Upon  the  foregoing  findings  of  fact  and  conclusion  of  law  the 
Board  makes  the  following  award : 

1st — A  reasonable  sum  for  medical  sereices  rendered 
during  the  first  14  days,  not  to  exceed  $25. 

2nd — Five  dollars  per  week,  payable  weekly,  for  a 
period  beginning  December  24,  1916,  and  continuing 
until  such  disability  ceases  or  changes  in  extent. 


Bliss  V.  Cramer  Coal  &  Coke  Go. 

(3Dept.  Reports,  1451). 

Medical,  turgical  and  hospital  services— J.«  io  the  employe  procuring  the  tame  and 
recovering  the  coat  from  the  emploj/cr.~The  nolice  regaired  in  order  to  charitc 
an  employer  Kith  Ike  duty  tn  fumiak  the  same. 

It  a  daimBDt  fails  tu  r(H]ni!Bt  me<1ical,  surgical  or  hospital  services  from  Uie 
defendant  in  case  of  un  nceident,  he  canuot  procure  sneh  services  himself  and 
require  the  defentinnt  to  re-imburse  lilm  for  tJie  cost  thereof. 


Appellant  repreisented  by  W.  F.  Ames,  Pittsburgh. 
Appellee  not  represented. 

OPINION  BY  COMMieSIONEB  LEECH— April  25,  1917. 

In  this  case  the  Referee  found  as  a  fact  that  the  Claimant  did 
not  request  medical,  surgical  or  hospital  services  from  the  defend- 
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ant  compauy,  and  that  the  defendant  company  did  not  provide  sndi 
sen'ices,  and  then  proceeded  to  award  to  the  claimant  twenty  dollars 
to  cover  a  bill  for  medical  services  due  or  paid  to  bis  own  physician. 
This  was  clear  error. 

In  Rhodes  v.  Hershey,  2  Dept.  Reports  2172,  Chairman  Macltey 
clearly  states  the  law  governing  this  situation  in  the  following 
language:  "The  testimony  however  shows  the  claimant  did  not  com- 
ply with  the  iaw  in  respect  to  request  for  medical  services  from 
the  employes  •  ■  •  •.  The  claimant  therefore  is  in  the  position 
of  having  selected  his  own  physician  and  must  bear  the  expense 
thereof." 

The  other  question,  whether  or  not  the  claimant  has  fully  made 
out  such  a  case  as  entitles  him  to  compensation,  we  regard  as  a  very 
close  one.  It  belongs  to  that  class  of  cases  which  must  be  regarded 
with  some  suspicion  and  requires  the  greatest  care  and  scrutiny  in 
arriving  at  the  truth.  There  was  sufficient  testimony  before  the 
Referee,'  if  he  found  it  trustworthy,  to  support  his  conclusions,  and 
as  his  decision  rests  entirely  upon  the  credibility  of  the  witnesses, 
which  was  for  him,  we  will  not  reverse  the  Referee  in  his  findings. 

The  award  is  modified  by  striking  out  the  sum  of  twenty  dollars 
allowed  for  medical  services,  and  as  modified  is  affirmed. 

The  appeal  is  dismissed. 


•Me(j!urrin  r.  Hudson  Coal  Co. 

iSDept.  Reports,  1453). 

Death — Conneotion  untk  accident. 


CBtablialK^  b;  ci>m|)eti;n 


Appellant  represenlwl  by  A.  M,  Fine,  Scranton. 
Appellee  represented  by  Roger  .1.  Dever,  Wilkes-Barre. 

OPINION  BY  MACKliY.—Cbairman— April  25,  1917. 

The  claimant  is  the  widow  of  Michael  McGurrin,  deceased,  who 
on  July  9,  1916,  was  in  the  employ  of  the  defendant  company,  at 
one  of  its  collieries,  located  in  Lackawanna  County,  Pennsylvania. 
It  is  alleged  that  while  thus  engaged  he  was  injured  by  a  part  of  a 
pump  called  a  "cross-head,"  falling  upon  his  right  foot  while  he 

—  .dooQrc 
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WHS  ill  tUc  act  iif  rejiairing  the  said  pump.  Tlie  Referee  has  found 
that  thf  said  Injurj-  "excited  a  diabetic  condition."  The  deceased 
continued  to  work  until  July  31,  or  twenty-two  days  after  the  alleged 
accident. 

Tlie  defendant  maintained  before  the  Referee,  and  Btill  ui^ee  in 
its  ap|>oaI  to  this  Board,  that  the  decedent  anffered  from  diabetic 
inellitiis,  and  that  gangrene  resulted  therefrom,  which  was  really 
tlie  canse  of  the  death,  and  that  there  is  no  evidence  which  the 
Board  can  consider  showing  that  the  death  of  the  claimant  was 
due  to  the  injury  of  his  foot  as  alleged. 

The  evidence  discloses  the  fact,  to  which  we  must  all  agree,  that 
this  man  died  of  diabetic  gangrene.  The  fact  that  the  Referee  fonnd 
that  "the  injury  excited  a  diabetic  condition"  shows  that  the  evi- 
dence must  have  impressed  him  that,  at  all  events,  the  allied 
accident  excited  an  already  e.\isting  condition  of  the  deceased,  and 
hurried  his  death. 

This  is  one  of  the  tj'pical  cases,  which  the  Board  has  frequently 
discussed,  and  against  which,  in  the  proper  administration  of  this 
law,  it  must  be  always  on  guard.  The  individual  case  that  comes 
before  us  is  only  an  accident  in  the  administration  of  a  great  humani- 
tarian piece  of  legislation,  the  provisions  of  which  must  be  eo  applied 
in  harmony  with  the  laws  of  evidence,  that  it  does  violence  neither 
to  the  well  established  and  universally  accepted  traditions  of  the 
legal  and  medical  professions,  nor  to  that,  which  is  just  as  sound, 
viz:  the  common  sense  of  our  people.  In  view  of  the  widely  heralded 
beneficial  pn)visions  of  this  law,  the  temptation  is  always  present 
when  an  employe  dies,  to  fix  the  responsibility  for  that  death  upon 
some  incident  of  the  past  that  will  bring  it  within  the  provisions 
of  this  law.  ('n»loubtedly,  were  it  not  for  the  fact  that  we  now  have 
u  compensation  law,  there  would  have  been  no  suggestion  or  thought 
in  this  case  other  than  that  the  deceased  came  to  his  death  through 
natural  causes. 

It  is  luinecessarj'  for  ua,  in  view  of  our  attitude  towards  this  case, 
to  discuss  at  length  the  medical  testimony,  more  than  to  say  that 
the  wei^it  of  this  evidence  wonhl  indicate  to  us  that  a  man  cannot 
receive  such  injury  to  the  foot  that  twenty-two  days  thereafter  gaug- 
i-eue  will  set  In  and  produce  a  diabetic  condition  and  cause  his  death, 
ft  is  our  understanding  that  if  gangrene  had  followed  as  a  logical 
consequence  of  the  injury  that  it  would  have  developed  very  rapidly, 
and  the  injured  man's  death  would  have  soon  followed  from  blood 
poisoning,  if  a  removal  of  the  gangrenous  part  had  not  been  speedily 
effected.  We  can  see  in  this  evidence  no  relationship  between  the 
death  of  the  deceased  and  the  unsatisfactorily  described  accident. 
This,  however,  is  a  case  that  demonstrates  the  wisdom  of  exactine 
of  claimants  a  degree  of  proof  that  meets  the  requirements  of  t)K.' 
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law  a«  to  the  burden  placed  upon  him  or  her  who  asserts  a  fact. 
There  is  no  evidence  iu  this  case  to  justify  the  Board's  finding  that 
there  was  any  accident  at  all.  The  most  we  have  is  the  statement 
of  the  deceased  to  certain  people.  This  evidence  does  not  rise  above 
hearsay  testimony ;  consequently  we  must  reverse  the  referee,  which 
is  accordingly  done,  and  the  award  set  aside. 


•Clark  V.  Xwehjgh  Valley  Coal  Co. 
(SDept.  Reports,  1449). 

with  accident. — Burden  of  proof- — Kttabliiihmg  a  claim  for  oam- 


HU)w  iii  (Icnth  ii 
t  hnving  bt^n  n 


Appellant  represented  by  P.  F.  O'Neil,  Wilkes-Barre. 
Appellee  repre8ent«<l  by  Roger  J.  Dever,  Wilkes-Bari'e, 

OPINION  BY  MACKEY— Chairman— April  25,  1917.  ' 

The  claimant,  Bridget  Clark,  is  the  widow  of  Patrick  Clark,  de- 
ceased, who  was  employed  by  the  defendant  company  in  one  of  its 
collieries.  On  February  23,  1917,  bis  lifeless  body  was  found  inside 
the  mine,  his  lighted  lamp  was  about  two  feet  away  from  his 
body,  his  clothing  was  burned,  and  there  were  ser^■eral  severe  burns 
about  the  body.  He  was  in  a  kneeling  position  at  the  time  he  was 
discovered  and  there  was  evidence  that  he  had  been  vomiting.  The 
immediate  cause  of  his  death  was  a  rupture  of  the  aorta.  The 
Referee  has  found  that  this  was  caused  by  the  etfort  in  vomiting, 
due  to  either  noxious  gases,  the  nausea  following  the  smell  of 
burning  clothes,  or  from  fright  due  to  the  discoverj-  of  the  fact  that 
his  clothing  was  on  tire. 

The  only  definite  fact  that  the  testimony  in  this  case  has  disclosed 
is  that  the  deceased  died  because  of  the  rupture  of  a  large  blood 
vessel  leading  from  the  heart.  Taking  this  one  assured  fact,  the 
Referee  has  sought  to  build  up  a  theory  as  to  what  caused  the  death. 
It  is  very  true  that  if  we  had  any  evidence  before  us  that  in  the 
-course  of  his  employment  the  clothing  of  the  deceased  caught  fire, 
Referee  has  found  that  this  was  caused  by  the  effort  in  vomiting, 
and  that  he  died  as  the  result  of  the  bums  therefrom,  the  liability  of 


■  Appealed  to  ConrtH. 
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the  defendaut  would  be  very  plain.  But  the  fact  thiat  there  was 
some  evidence  that  the  man  had  been  vomiting,  does  not  lead  ua 
to  the  ooBclusioD  that  there  was  violent  wrenching  accompanying 
the  same  or  that  the  wrenching,  if  there  was  any,  caused  the  rupture 
of  the  blood  vessel.  We  have  no  evidence  that  will  justify  as  in  con- 
necting the  vomiting  with  the  death,  nor  the  burnt  clothing  with  the 
vomiting.  The  evidence  itself  discloses  the  history  of  a  previously 
long  existing,  insidious  and  dangerous  disease,  and,  at  most,  it  is  only 
claimed  that  the  vomiting,  produced  by  some  really  unknown  cause, 
shortened  a  life  that  was  already  doomed. 

To  follow  this  theory,  and  to  adopt  the  Referee's  conclusion,  would 
lead  us  into  a  realm  of  conjecture,  into  which  the  proper  adminis- 
tration  of  this  law  will  not  allow  us  to  go.  We  find  ourselves  in 
this  case  in  the  same  position  as  we  were  iu  in  -Bilvestro  v.  Borough 
of  Greensburg,  2  Dcpt.  Reports  page  1702,  in  which  we  said: 

"The  record  discloses  the  fact  that  anyone  of  the  three 
theories  is  equally  well  supported  by  the  evidence,  con- 
cerning the  cause  of  the  death  of  the  deceased.  As  we 
have  frequently  said,  there  is  no  disposition  on  the 
part  of  the  Board  to  reverse  the  Keferee  in  a  ease  that 
involves  the  credibility  of  witnesses  solely;  but  in  this 
case  there  need  be  no  attempt  either  to  discredit  or  to 
substantiate  testimony.  How  the  deceased  met  his  death 
is  a  matter  of  conjecture,  after  all  the  evidence  has 
been  accepted,  and  after  full  credence  given  to  every 
word  of  it." 

In  the  case  under  consideration  the  deceased  may  have  been  seized 
with  one  of  the  symptoms  of  this  disease  to  which  we  have  referred, 
without  any  reference  at  all  to  any  untoward  or  unexpected  inci- 
dent that  could  be  defined  as  an  accident,  and  everything  else  that 
was  shown  in  this  case  might  then  logically  follow  therefrom.  We 
are  absolutely  in  the  dark  as  to  what  did  happen,  and  therefore,  the 
burden  of  proof  to  which  we  have  so  frequently  alluded,  has  not 
l>een  met  in  this  case,  and  we  find  nothing  in  the  record  which 
could  be  termed  substantial  or  satisfactory  evidence  upon  which 
the  award  can  rest,  and  we  accordingly  reverse  the  Referee  and  set 
aside  the  award. 


Booth  V.  State  Workmen's  Insurance  Fnnd. 
(3  Dept.  Reports,  1506). 

Use  of  mcmJiiT,  log«  of — hand. 

An  employe  suetaiucil  an  injury  to  tlie  right  hand  which  ueceesltated  tlic 
flmpntatJOQ  of  three  fioecra.  Held,  that  the  claimnni:  had  lost  th<'  iibp  (ff|i|1ie 
liand  nod  wns  entitled  to  compeoBatiOD  for  1T5  weeks. 


Appellant  represented  by  Samuel  I.  Spyker,  Huntingdon. 
Appellee  not  represented. 

OPINION  BY  COMMI88IONEE  SCOTT— April  2.5,'  1917. 

Compensation  Agreement  No.  2284,  was  entered  into  and  approved 
by  the  Board  March  18,  1916,  providing  for  weekly  compensation  of 
$9  on  account  of  injury  to  part  of  the  right  hand,  three  fingers 
ampntated.  Duration  of  the  diBability  nncertain.  After  payments 
had  been  made  under  this  agreement,  the  claimant  presented  a 
petition  to  review  the  agreement  under  date  of  November  4,  1916, 
alleging  that  his  disability  had  so  increased  that  he  had  lost  the  use 
of  his  right  hand. 

This  petition  was  presented  to  Referee  Snyder  November  18,  1916, 
for  hearing  and  disposition,  but  pending  the  hearing  the  claimant  and 
the  defendant  entered  into  a  supplemental  agreement  whereby  the  de- 
fendant, tbe  State  Workmen's  Insurance  Fno^i,  agreed  to  pay  the 
clahnant  tbe  sum  of  |904.05  for  disability  caused  by  the  accident. 
Whereupon  the  Referee  dismissed  the  petition. 

Upon  presentation  of  this  agreement  to  the  Board  for  approval, 
approval  was  refused  as  not  being  in  accordance  with  the  Com- 
pensation Act.  Thereupon  the  claimant  presented  his  second  peti- 
tion for  modification  or  review  of  the  agreement.  Answer  having 
been  filed  to  tbe  same,  it  was  referred  to  Referee  Snyder,  who, 
after  hearing  the  testimony  made  the  following  conclusion  and 
award : 

"The  injury  is  of  such  a  character  as  to  bring  it  under  the  class 
of  permanent  injury  as  contemplated  in  Article  III,  Section  306-(c) 
of  the  Workmen's  Compensation  Act  of  1915.  The  claimant  is 
therefore  entitled  to  compensation  for  a  period  of  175  weeks  for  the 
period  of  disability  (the  loss  of  the  use  of  the  hand)  at  the  rate 
of  18.66  per  week.  Compensation  already  paid  f207.38,  compensation 
to  be  paid  at  the  rate  of  $8,66  per  week  for  the  remaining  period  of 
the  175  weeks  or  until  the  sum  of  fl ,308.12  shall  have  beeu  paid." 

Prom  this  conclusion  and  award  the  defendant  has  appealed. 
At  the  hearing  of  the  appeal  a  photograph  showing  the  condition  of 
the  claimant's  hand  was  presented  to  the  Board  by  the  defendant. 
The  claimant,  himself,  was  also  present  at  the  hearing  of  the  appeal. 
From  a  careful  consideration  of  the  record  and  the  testimony,  the 
Board  afflrms  the  conclusion  and  award  of  the  Referee,  and  the 
appeal  is  dismissed.  * 
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•Spring  r,  Delaware  &  Hudson  Co. 
(3  Dept.  Reports,  1444). 

Course  oj  employment — Place  of  acotdent. 
A  mitier's  laborer   entcnM)   a  gangway,  where   it  was  CDStomary  and   »ometinie« 
neceKxary  for  him  to  gn,  aiul  while  there  was  killod.     Held,  that  he  wai  in  the 
cuurse  of  hie  employiDont  when  the  amdent  ocenrred. 


Appellant  reppeseiited  by  W,  .1.  Torrey,  Keranton. 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  LEECH— April  25,  1917. 
The  findings  of  fact  and  concluHiona  of  law  by  the  Referee  i 
this  case  are  approved  by  the  Board  and  the  award  affirmed. 
The  appeal  i«  dismissed. 


Price  V.  McClintie-Marehall  Co. 

(3  Dept.  Reports,  1445). 

Practice — Moiifieation  or  termiaatUin  of  agreement  or  nitnrd. 

If  the  Htatua  of  a  claimant  has  changeil  ho  that  tlie  ability  has  become  partial, 

.t  in  the  duty  of  the  defvndaut  to  bring  that  fact   to  the  aUentinn  of  the  Board 

)y  mcBiiH  of  a  petition,  if  modification  of  thp  agreement  or  award  is  desired. 


Appellant  represented  by  H,  B.  Furlong,  Pittsburgh. 
Appellee  representpd  by  James  H.  Manrer,  Reading. 

OPINION  BY  MACKEY— Chairman— April  25, 1917. 

We  find  fi-om  an  examination  of  the  testimony  in  this  case  that 
the  claimant,  John  Price,  was  emplciyed  by  the  defendant  on  August 
4,  1916,  and  that  while  said  Price  wan  dincha^ing  his  duties  as  an 
employe  he  met  with  an  accident  and  sustained  injuries,  which  in- 
capacitated him  from  work  fi-om  August  5,  1916,  to  the  time  of 
taking  of  the  said  testimony  now  before  us,  which  has  been  certified 
by  the  Referee  as  being  correct. 

We  find  that  at  the  time  of  the  accident  the  claimant  was  employed 
as  a  carpenter,  and  was  injured  by  the  falling  of  a  joist  upon  the 
thumb  of  his  left  hand. 

The  defendant  company  had  due  notice  of  such  accident  within 
fourteen  days,  and  furflished  medical  assistance  in  accordance  with 
the  provisions  of  the  Act,  The  earnings  of  the  claimant  were  124.75 
per  week. 
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We  accordingly  Hustain  the  findings  of  fact  and  conclusions  of 
law  and  award  of  the  Befei-ee.  We  will  suggest,  however,  that 
while  the  evidence  »howB  that  this  was  the  status  of  the  claimant's 
case  at  the  time  it  came  before  the  Referee,  aod  must  accordingly 
be  affirmed  by  our  Board,  nevertheless,  because  of  an  independent 
investigation  made  by  the  Board,  and  reported  to  us  by  a  duly 
authorized  medical  examiner,  there  is  evidence  before  us  that  since 
the  award  of  the  Keferee  the  status  of  the  claimant  has  some- 
what changed,  in  that  he  undoubtedly  has  resumed  work,  and  his 
disability,  therefore,  has  been  reduced  to  a  partial  one.  It,  however, 
is  the  duty  of  the  defendant  in  such  cases  to  take  the  initiative  and 
bring  same  to  the  attention  of  our  Board,  by  means  of  a  petition 
to  modify  the  said  award  in  accordance  with  the  provisions  of  Sec- 
tion 426  of  the  Act. 

The  appeal  is  dismissed. 


Yazumbec  v.  State  Workmen's  Insurance  Fund. 

(3  Dept.  Reports,  1504). 

Practice — Sei-iew   of    coinpcniation   agreement. 

A  elaimant  lost  the  thumb  and  first  nnd  secood  fiogent  of  the  left  hand. 
A  compensation  agreement  waw  entwrpd  into  for  the  period  of  incapaHt;.  Later,  a 
petition  for  review  of  tii<^  agreement  was  filed  which  was  Bu1>stquent1y  diamimjeil 
hecanse  a  euppluiQeutul  a^rt'emeiit  had  bren  filed.  This  agreement  vns  disapproved 
by  the  Board  as  not  (.-onforming  to  the  terms  of  tlie  Act.  Then  a  petition 
to  re-open  tlie  originut  agreement  was  filod  and  whs  reforrcd  to  a  Keferee  who 
awarded  tbe  claimant  compcnxation  for  tlie  loss  of  a  hand,  less  the  compensation 
already  paid.  From  this  award  an  appeal  was  taken  tu  the  Board,  who,  while 
slating  that  the  record  was  confused  and  irregular,  affirmed  the  awartl  and 
diamisned  the  appi'al.  , 


Appellant  repretsenteil  by  8aiutiel  1.  Spyker,  Huntingdon. 
Appellee  represented  by  F.  A.  Millott,  Wiudber. 

OPIXfOX  BY  COMMISSIONER  SCOTT— April  25,  1917. 


Compensation  Agi-eenient  Xo.  2«258  was  entered  into  July  13, 1910, 
Iwtween  the  diiimaut  and  defendant  fixing  the  weekly  compensation 
at  f9i  payable  wnii-nionthly  during  the  period  of  incapacity,  nature 
of  injury,  thumb,  first  and  second  Angers  of  left  hand  crushed,  ampu- 
tation necessary,  which  agreement  was  approved  August  14,  1916. 

On  September  8,  1916,  the  claimant  filed  a  claim  petition  at  No. 
1003,  asking  for  50  per  cent,  of  his  weekly  n-ages  for  the  period  of 
175  wi^kK  or  for  tlic  loss  of  the  liand.    This  petition  was  for  revi^i^if 
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the  agreement  and  under  the  practice  then  obtaining  in  the  Bureau 
it  was  referred  to  Referee  Snyder,  of  the  Sixth  District.  The  Board 
'  having  In  the  meantime,  in  an  opinion  filed,  indicated  the  proper 
practice,  the  Referee  thereupon  dismiBsed  the  claim  petition  on  the 
ground  of  want  of  jurisdiction,  and  upon  November  1, 1916,  the  claim- 
ant presented  a  petition  for  review  of  the  agreement.  The  date  of 
hearing  was  fixed  as  November  18.  Xo  testimony  was  taken  and  the 
petition  lor  review  dismissed  by  reason  of  a  supplemental  agreement 
having  l)een  executed  between  the  parties.  By  the  supplemental 
agreement  of  December  1,  1916,  the  claimant  was  to  receive  compen- 
sation on  the  basis  of  ?6.87  per  week  tor  a  period  of  105  weeks,  less 
the  amounts  theretofore  paid.  Upon  presentation  of  said  supple- 
mental agreement  to  the  Board  it  was  disapproved  as  not  being  in 
accordance  with  the  Workmen's  Compensation  Act  of  1915.  Petition 
was  then  filed  by  the  claimant  at  No.  3806  on  February  20,  1917,  to 
reopen  the  compensation  agreement  closed  by  the  supplemental  agree- 
ment above  mentioned,  which  petition  and  answer  thereto  were  as- 
signed to  Jacob  Snyder,  Referee  for  the  Sixth  District,  who  after 
hearing  the  parties  in  interest,  reached  the  following  conclusion  and 
award : 

"The  injury  is  of  such  a  character  as  to  bring  it  under  the  class  of 
permanent  injuries  as  contemplated  in  Paragraph  306-(c)  of  the 
Workmen's  Compensation  Act.  The  claimant  is,  therefore,  entitled 
to  compensation  for  175  weeks  for  permanent  disability,  the  loss  of 
the  use  of  a  hand,  at  the  rate  of  f6.S7  per  week.  Compensation  al- 
ready paid  for  25  weeks,  amount  fl71.75,  compensation  to  be  paid  at 
the  rate  of  f6.87  for  a  period  of  150  weeks  until  the  total  sum  of 
?1,030.50  shall  have  been  paid." 

From  which  conclusion  and  award  the  defendant  has  appealed. 

Upon  a  careful  consideration  of  this  somewhat  confused  and  ins- 
ular record,  the  Board  affirms  the  conclusion  and  award  of  the 
Referee,  end  the  appeal  is  dismissed. 


McKittich  V.  Foley  Contracting  Co. 
(3  Dept.  Reports  1442.) 

practice — .Uodi/rcn(iou   or  lermmaiiitn   of  agt 
to  termination  uj  C' 

A  coDiiionsation  BKreemi^iit  was  entered  iuto  by  tLc  claiinant  and  the  defeadaot'e 
iDsuran(«  carrier.  After  paying  oompensation  for  some  1)  weeks  the  insurance 
carrier  oeaaed  making  paymenta,  witliout  filing  a  petition  tor  the  termination  or 
modification  of  the  compcnaation  agreement.  Qeld,  tliat  aU  accrued  compenaatfon 
flhould  be  paid  And  that  compeusatioD  payments  be  continued  br  the  currier  u^ql'- 
proper  steps  looking  to  the  termination  or  modification  of  the  agreement  be  taken. 


Appellant  represented  by  Rody  P.  Marshall,  Pittsburgh,  and  Mere- 
dith R.  Marshall,  Pittsburgh. 
Appellee  represented  by  Daniel  L,  Wilkinson,  Pittsburgh. 

OPINION  BY  COMMISSIONEKLEKCH— April  25,  1917. 

On  November  10,  1016,  the  claimant,  in  the  alwve  stated  case,  suf- 
fered an  injury  by  accident  which  disabled  him  for  a  period  exceed- 
ing fourteen  days,  and  on  December  15,  1916,  an  agreement  was  en- 
lered  into  by  the  claimant  and  the  United  States  Fidelity  and  Guar- 
anty Company,  the  insnranee  carrier  of  the  defendant  company,  under 
the  terms  of  which  the  claimant  was  to  receive  the  sum  of  $7,59  per 
week,  that  being  50%  of  his  average  weekly  wages.  This  sum  the  in- 
surance company  paid  to  the  claimant  promptly  until  January  13, 
1917,  a  period  of  nine  weeks,  and  then  for  some  reason,  unexplained, 
ceased  to  make  any  further  payments.  The  claimant  t>eing,  as  he  be- 
lieved, still  entitleil  to  compensation,  and  evidently  t>eing  uninformed 
as  to  his  rights  in  the  matter,  filed  with  the  Board  a  petition  for  modi- 
fication of  said  agreement.  This  proceeding  is  irregular.  The  insur- 
ance carrier  tiad  no  right  to  stop  the  payments  of  compensation  due 
under  the  terms  of  the  agreement  in  this  case  until  it  has  complied 
with  the  terms  and  provisions  of  the  Act.  Section  426  of  the  Work- 
men's Compensation  Act  specifically  provides  that: 

"Any  agreement  or  award  of  compensation  may  l>e 
modified  or  terminated  at  any  time  by  a  subsequent 
agreement  approved  by  the  Board,  and  may  be  modified 
or  terminated  by  the  Board  or  a  Referee  designated  by 
tlic  Board,  on  petition  of  either  party,  on  the  ground  that 
incapacity  of  the  injured  employe,  has  subsequently  in- 
creased, decreased  or  terminated  or  that  the  status  of 
any  dependent  has  changed.  In  such  case  the  procedure 
shall  be  the  same  as  that  provided  in  the  case  of  an 
original  agreement  or  petition." 

The  record  in  this  case  does  not  show  that  the  parties  to  the  orig- 
inal agreement  entered  into  a  subsequent  agreement  which  modified  or 
terminated  the  original  agreement,  or  that  any  such  subsequent  agree- 
ment has  been  approved  by  the  Board,  and  therefore  there  is  nothing 
before  the  Board  for  its  consideration. 

Among  the  rules  adopted  and  published  by  the  Board  is  the  fol- 
lowing, relating  to  procedure  under  Section  426: 

"2.  The  filing  of  a  petition  to  terminate  or  modify  a 
compensation  agreement  or  award  provided  in  Section 
426,  will  operate  as  a  supersedeas  and  will  suspend  the 
payment  of  compensation  fixed  in  the  agreement  or  by 
the  award,  in  whole  or  in  such  part  as  the  facts  alleged 
in  the  petition  would,  if  proved,  require."  C   OOqIc 


It  ia  clear  that  tbe  insurer  has  no  right  or  authority  to  stop  the 
payment  of  compensation  until  it  has  fully  complied  with  the  pro- 
visions of  the  Act  and  rules  laid  down  by  the  Boanl. 

This  proceeding  being  irregular  is  dismissed  and  the  defendant 
company  or  itH  insurer,  is  ordered  and  directed  to  make  payment  of 
;ill  accrued  compensation  and  continue  to  make  such  payments  until 
such  time  as  proper  steps  have  tieeu  taken  to  modify  or  terminate  the 
compensation  agreement  under  the  provisions  of  the  Act  and  rules  of 
the  Board. 


\'ermeluii  v.  Pittsburgh  Coal  Co. 

(3  Dept.  Reports  1457.) 

Praciict^ltcvieic  of  campenntili/m  agreement  or  award. 

Afti-r  an  eiuployp  huH  Hietied  a 
aKroi-mi-nt.  siitb  aKrevmcm  tann 
other  proper  pnose"  in  »hown. 

iledical,  surgKal  and  honpilat  utrricrji— Kc/M*nl  to  accept  or  o6fv  bv  employe. 

If  an  injured  employe  refusex  to  ai-<.-ept  teasonnble  hospital  and  inediual  services 
tendered  him,  and  refuKcs  to  obey  the  directions  of  tlie  physician,  and  it  appears 
that  his  disability  was  increaspd  thereby,  lie  is  not  entitled  to  comiH'usntion  for  the 
|)eriud  of  such  JDcreaxed  disahility. 


Claimant  represented  by  R.  A.  Appl^ate,  Pittsburgh. 
Defendant  represented  by  Acbeson  &  Crumrine,  Washington. 

OPINION  BY  COMMI8KIONER  LEECH— April  25, 1917. 

Tlie  eompensatirm  agi-eemeut  in  this  case  was  executed  by  the 
claimant  and  defendant  on  September  5,  1916,  and  on  December  1, 
1916,  the  parties  executed  a  supplemental  agreement  for  the  termina- 
tion of  said  compensation  agreement  and  a  Anal  receipt  signed  by 
petitioner  in  which  he  acknowledged  he  bad  received  payment  in  full 
for  all  claims  due  him  under  said  original  agreement.  On  December 
20,  1016,  the  claimant  file<]  with  the  Bureau  his  petition  for  review  of 
<-om[>ensation  agreement  as  provided  in  Section  42.S,  of  the  Work- 
men's Compensation  Act  of  1915,  alleging  that  he  was  injure*)  whilst 
in  the  employ  of  defendant  company  August  21, 191  <>:  that  he  was  still 
unable  to  work  from  the  results  of  said  injury;  and  that  the  defend- 
ant company  refused  to  pay  compensation  after  November  13,  1916, 
tlie  date  fixed  for  termination  of  compensation  in  the  above  men- 
tioned supplemental  agreement  and  final  receipt.  This  petition  to 
review  n  comiM'usalion  agreement  should  have  l)pen  referre]tdij»ctly 
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to  the  Boaixl,  but  waK  tbruugh  an  error  referred  to  Referee  Christley, 
who  treated  it  ae  a  petitioa  to  re-open  a  compensation  agreement,  and 
after  hearing  had  on  January  23,  1917,  he  re-opened  the  agreement 
and  awarded  compensation  to  the  claimant  for  a  further  period  begin- 
ning November  15,  litlfi,  and  ending  January  3,  1917,  a  period  of  six 
weeliK  and  nix.  dayn  from  which  award  the  defendant  has  appealed  to 
the  Board.  Both  parties  agreed  that  the  testimony  taken  before  the 
Referee  should  be  considered  as  though  taken  before  the  Board. 

There  are  two  matters  which  call  for  discussion  in  this  case,  first 
as  to  the  proper  procedure  and  second  as  to  the  merits  of  the  matter 
in  dispute. 

The  question  of  the  proper  procedure  on  petition  for  review  of  com- 
pensation agreements  under  Section  423  of  the  Act  was  discussed 
fully  by  Commissioner  Scott  in  Wazinsky  v.  Tbouas  Colliery  Com- 
pany, 3  Dept  Rt^ports,  page  11,  and  nothing  further  need  be  said. 

The  facts  that  the  petitioner  on  December  1,  1916,  executed  a  sup-  ■ 
plemeutal  agreement  for  the  termination  of  the  original  compensation 
agreement  and  then  and  there  signed  a  receipt  in  full  of  all  claims 
due  him  on  account  of  said  agi-eement,  must  bind  him  unless  he  can 
show  that  he  was  induced  to  sign  the  agreement  by  "fraud,  mistake, 
coercion,  or  otiier  proper  cause"  (Section  i23}.  Nothing  of  this 
nature  is  set  lip  in  this  petition,  and  no  proper  cause  shown  which 
gives  the  Board  any  authority  to  act  in  this  matter. 

The  Board  will  guard  with  jealous  care  all  the  rights  of  employes 
entitled  to  compensation  and  will  be  prompt  to  grant  relief  when  it 
is  shown  that  they  have  been  misted  into  signing  an  agreement 
through  any  of  the  caM.«es  mentioned  in  the  Act,  "fraud,  mistake,  co- 
ercion, or  any  other  proper  cause,"  but  until  this  is  done  it  will  be  the 
duty  of  the  Hoard  to  protect  the  employer  against  unjust,  unreason- 
able and  uuneceessary  annoyance,  when  he  has  done  all  that  the  law 
requires  of  him. 

This  petition  might  be  dismissed  but  we  pi'efer  to  discuss  the  merits 
of  the  case  as  raise*.!  by  the  proceedings  erroneously  had  on  petition 
to  reopen,  the  question  being  whether  or  not  the  claimant's  disability 
was  increased  by  his  refusal  to  accept  reasonable  hospital  and  medi- 
cal services,  etc..  tendered  him  by  his  employer. 

We  have  carefully  read  the  testimony  and  arguments  in  this  case 
and  are  fully  [wi-suaded  that  the  defendant  company  has  fully  met  the 
burden  of  proving  that  the  disability  was  increased  by  the  refusal  of 
the  claimant  to  accept  the  hospital  and  medical  services  tendered  him, 
and  that  those  services  were  reasonable  and  that  when  he  left  the  hos- 
pital against  the  pi-oteat  of  the  defendant  company  under  the  circum- 
stances he  did  so  at  his  own  peril  and  assumed  the  responsibility  for 
his  act.  The  testimony  of  Dr.  Weill  stands  uncontradicted  and 
should  have  controlled.  ^lOO^^IC 


For  the  reasous  above  stated  the  Referee  is  reversed  and  the  a 
set  aside  and  appeal  sustained. 


"Tigue  V.  Forty  Fort  Coal  Co. 
(3  Dept.  Reports  1455.) 

Premiscii  oj  cmptoyci;  injuru  upo'i—Thc  condition  of  the  prcnti'ca  or  the  opcinilon 
of  the  cmpiojir's  tiisiiies*  thcieon. 

At  the  couclusion  of  bis  day's  work  an  cmplo3'p  cbow:  to  adoiiC  a  way  liump  wliich 
led  along  ccrtniu  railivay  tracks  wbich  did  not  belong  to  the  employer,  but  to 
a  ruilroad  oomiiuny  wtiieli  bad  leased  tlie  land  upon  wbicb  the  tracks  were  laid, 
from  tbe  employer  and  cxoroistHi  absolute  control  over  tlie  tracks  aud  the  land  upon 
whifli  tlicy  were  located.  While  upon  these  tracks  the  employe  was  killed.  Held, 
(hat  the  employe  was  not  uimn  the  employer's  premises  when  tbe  accident  occurred, 
and  the  award  of  the  Referee  was  reverael. 


Appellant  represented  hy  John  R.  Wilson,  ticranton. 
Appellee  represented  by  Roger  J.  Dever,  WilkesBarre. 

OPINION  BY  MACKEY— Chairman— April  25,  1917. 

There  is  no  difference  as  to  facts  in  the  above  case,  between  the 
claimant  and  the  defendant.  This  appeal  involves  the  liability  of  the 
defendant  to  pay  to  the  claimant  a  widow's  compensation  under  the 
Pennsylvania  Workmen's  Compensation  Law  of  1915,  for  the  death  of 
her  husband,  nnder  the  following  circumstances: 

The  deceased  was  employed  as  a  miner,  in  the  Four  Foot  Tunnel,  of 
the  Forty  Fort  Colliery,  operated  by  the  defendant.  He  was  killed  on 
December  18,  191C,  by  being  struck  by  an  engine  belonging  to  the  Le- 
high Valley  Railroad  Company.  The  deceased,  tbe  husband  of  the 
claimant,  had  concluded  his  day's  work,  and  was  about  to  return  to 
his  own  home.  In  order  to  do  so  he  adopted  a  route  of  his  own  choice, 
and  one  of  a  number  that  he  could  have  taken  to  leave  the  property 
or  the  premises  of  the  defendant.  While  thus  en  route,  he  chose  to 
walk  upon  a  railroad  track  laid  upon  the  premises  of  the  defendant, 
and  operated  by  the  Lehigh  Valley  Railroad  Company,  This  engine 
was  under  the  direct  control  and  supervision  of  the  latter  company. 
The  tracks  that  had  been  laid  by  virtue  of  an  agreement  entered  into 
between  the  defendant  and  the  said  company  nnder  date  of  July  18, 
1902,  This  agreement  gave  to  the  railroad  company  the  absolute 
light  for  a  term  of  years  to  the  exclusive  use  of  a  right-of-way  upon 
these  premises  for  the  purpose  of  taking  from  the  d^endant,i  the 
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freight  that  it  created  iu  the  operation  of  its  mines.  The  railroad 
company  came  upon  these  tracks  when  and  in  the  manner  it  chose. 
It  maintained  the  same,  and,  of  course,  equipped  its  own  engine  and 
trains.  Under  the  aforesaid  agreement  it  could  have  asserted  ita 
authority  so  to  do  as  against  the  defendant,  which,  for  the  time 
named  iu  the  agreement,  could  not  successfully  set  up  an  adverse 
title  to  the  said  right-of-way,  nor  could  it  have  prevented  the  opera- 
tions npoD  said  railroad  tracks  by  the  railroad  company. 

It  is  admitted  that  the  deceased,  at  the  time  of  his  death,  was  not  in 
the  course  of  the  defendant's  employment.  It  is  seriously  contended 
by  the  defendant,  that  such  being  tlie  case,  he  was  not  killed  through 
any  furtherance  of  the  business  or  the  affairs  of  the  employer,  nor  in 
any  way  was  the  death  caused  by  the  condition  of  the  premises  and 
the  operation  of  the  employer's  business  or  affairs  thereon,  and  that 
the  employe's  presence  on  the  said  railroad  track  was  not  required  by 
the  nature  of  his  employment,  as  contemplated  by  Section  301,  Article 
III,  of  the  Pennsylvania  Workmen's  Compensation  Act  of  1915, 

It  goes  without  saying  that  had  this  unfortunate  accident  occurred 
under  exactly  the  same  circumstances,  when  the'employe  bad  passed 
beyond  the  boundary  line  of  th,e  defendant's  property,  there  would  be 
no  liability  uuder  our  compensation  law.  It  seems  to  us,  therefore, 
that  under  the  uncontradicted  evidence  as  to  the  facts  and  circum- 
stances surrounding  this  accident,  there  can  be  no  liability  upon  the 
defendant  under  our  law.  We  take  it,  that  when  the  defendant  chose 
to  disregard  other  means  of  exit  from  the  defendant's  premises,  and 
elected  to  walk  upon  this  railroad  track,  he  was  upon  the  property 
of  the  Lehigh  Valley  Kailroad  Company,  and  was  killed  by  one  of  the 
employes  of  that  company  engaged  in  carrying  out  the  purposes  of  his 
employment  with  the  latter  and  over  whom  the  defendant  had  no 
control  nor  power  of  direction,  and  for  whose  acts  it  suffers  no  re- 
sponsibility. 

The  conclusions  of  law  of  the  Beferee  are  reversed  and  the  award 
set  aside. 


•Sigliii  V.  Armour  &  Co. 

Courw  of  emplogment — Place  of  accident. 

An  employe,  wliile  returning  to  his  employer's  place  of  buxiucss  after  deliverinc 
HOme  merchaodise,  left  his  aeat  on  ho  automobile  truck  and  stuod  on  the  runninE 
board  talkiDg  to  two  girls  who  had  been  invited  to  ride.  The  truck  struck  a  stone, 
Ihrowing  tlie  employe  to  the  roadway  and  causing  his  death.  Held,  that  the  em- 
ploye waa  in  the  courae  of  bis  employment  when  killed  and  the  Referee's  award  was 
affirmed. 
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Appellaut  reiirewnlL'd  by  Warreu,  Knapp,  O'ilalley  &  Hill,  Scranton. 
Appellte  represented  by  Harold  A,  Scrngg,  Scrantoii. 

OPINION  BY  MACKEY— Chairman— May  3,  1917. 

The  claimant  is  the  widow  of  Henrj'  F.  SigliD,  who  was  kiUed  on 
October  10,  1910,  under  the  following  oireumstance«:  Siglin  was  an 
enijjloye  of  the  defendant,  Armonr  &  Company.  He  and  another  em- 
ploye were  sent  with  an  automobile  truck  to  deliver  merchandise  (or 
the  defendant  in  Forest  City  and  while  en  route  from  this  point  to 
Scranton  they  overtook  two  young  women.  The  automobile  was 
stopped,  and  the  young  women  were  invited  to  ride  with  them.  Siglin 
left  his  seat  beside  the  chauffeur  and  allowed  the  young  women  to 
occupy  it.  After  having  left  his  seat,  he  took  a  position  on  the  auto- 
mobile with  one  foot  on  the  running  board  and  the  other  inside  the 
truck.  The  automobile  then  proceeded  in  its  regular  course  towards 
Scranton. 

While  thus  procenling  the  automobile  struck  a  rock  in  the  road, 
8iglin  was  thrown'to  the  ground  and  was  killed.  The  defendant 
earnestly  and  seriously  contends  thai;  the  claimant  is  not  liable  for 
compensation  in  this  case,  because  at  the  time  of  the  injury  which 
caused  his  death  Siglin  was  not  in  the  course  of  his  employment. 
There  is  some  confusion  in  the  testimony  as  to  just  how  the  invita- 
tion to  the  two  young  women  was  extended.  The  driver  of  the  auto- 
mobile testified  that  Siglin  was  really  the  "boss  of  the  job,"  that 
when  they  went  out  with  a  load  from  their  employer's  place,  he,  the 
driver,  considered  Siglin  as  really  his  superior  officer  from  whom  he 
should  take  orders  and  when  the  automobile  had  overtaken  the  two 
young  women  Siglin  indicated  to  him  that  he  should  stop  the  machine 
which  he  did. 

At  this  point  is  is  not  clear  whether  Siglin  first  asked  the  young 
women  to  ride  or  that  they  asked  for  the  privilege,  but  we  do  not 
consider  this  material.  We  will  assume  in  the  discussion  of  this  case 
that  Siglin  directed  the  automobile  driver  to  stop,  that  he  then  left 
his  seat,  stepped  to  the  ground  and  invited  the  two  young  women  to 
take  bis  place  upon  the  seat.  He  then  stepped  upon  the  automobile 
and  with  one  foot  on  the  running  board  and  the  other  inside  and, 
while  holding  himself  in  this  position  with  his  hands  he  directed  that 
the  automobile  proceeded  towards  Kcranton. 

The  defendant  has  very  ably  aT^ued  that  our  compensation  law  is 
not  an  insurance  scheme  providing  that  character  of  security  for  em- 
jdoyes  during  working  hours,  but  to  the  contrary,  it  is  conflned  to  ac- 
cidents occurring  in  the  course  of  employment  without  regard  to  time 
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Co.,  2  I>ept.  BeportB  1708.  In  that  case  it  was  [terfectly  evident  that 
the  two  employee  had  taken  themselves  out  of  the  couree  of  their  em- 
ployment and  were  indulging  in  what  i«  termed  "horse  play"  for  the 
i-esuJt  of  which  it  would  have  been  an  imposition  to  have  fixed  any 
liability  npon  the  employer.  There  was  nothing  that  they  were  doing 
that  was  farthering  the  affairs  of  the  employer. 

In  the  consideration  of  this  ca^e,  we  again  drew  particular  atten- 
tion to  the  fact  that  the  Pennsylvania  law  only  addresses  itself  to  the 
conxideratiou  of  the  question  as  to  whether  or  not  an  employe  had 
been  injured  in  the  course  of  hi»  employment  and  that  we  are  unem- 
barrassed by  the  very  frequently  recorded  difficulties  in  other  juris- 
dictions where  those  who  administer  a  compensation  law  must  deter- 
mine whether  or  not  a  given  accident  arose  out  of  the  employment. 
See  Dzikowska  r>.  finjierior  Steel  Co.,  3  Dept.  Repoi-ts  402.  It  must  be 
admitted  that  at  the  time  of  this  accident  the  driver  was  in  the  course 
of  his  employment.  He  had  been  sent  out  by  the  defendant  to  drive 
its  automobile  from  Seranton  to  Forest  City  and  back  to  Scranton 
again. 

It  seems  to  us  that  it  would  be  impoBBible  to  find  that  the  deceased 
and  the  driver  were  not  in  the  course  of  their  employment  at  the 
time  of  this  accident.  They  were  then  doing  just  exactly  what  tlieir 
employment  called  f»r  and  were  carrying  out  the  orders  that  had  been 
given  to  them  by  their  superior  olficer  in  the  organization  of  the  de- 
fendant's business.  It  cannot  be  said  that  because  the  deceased  was 
standiiig  on  the  running  board  of  the  automobile  instead  of  sitting  on 
the  seat  that  he  was  not  in  the  course  of  bis  employment.  If  such  an 
observation  should  have  any  bearing  upon  the  situation,  then  the 
answer  is  immediately  obvious  that  if  the  deceased  ought  not  to  have 
been  upon  the  running  board  then  he  was  guilty  of  contributory  negli- 
gence which  subject  cannot  be  considered  in  the  adrntnletration  of  a 
compensation  law. 

It  cannot  he  said  that  because  he  was  standing  upon  the  running 
board  engaged  in  conversation  with  the  two  young  women  that  he 
was  thereby  taken  from  the  course  of  his  employment.  There  was 
nothing  for  him  to  do  in  his  employment  at  that  time  but  to  ride  back 
to  his  employer's  business  in  the  antomobile  of  the  defendant.  For 
the  purposes  of  the  administration  of  this  law  it  is  perfectly  imma- 
terial where  in  so  riding  he  stood  in  the  automobile.  It  cannot  be  said 
that  the  fact  that  lie  surrendered  his  seat  to  the  young  women  and 
stood  upon  the  running  board  was  the  proximate  cause  of  his  death. 
The  collision  between  the  automobile  and  a  rock  in  the  road  was  the 
accident  that  resulted  in  the  death. 

We,  therefore,  adopt  the  Referee's  findings  of  fact  and  conclusions 
of  law  and  affirm  his  award. 
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•Rlioads  V.  Pbiladelphia  &  Beading  Ry.  Co. 
{3  Dept.  Reports  1518.) 

Cfmrie  of  mnploymcnt — Place  of  accident. 

A  baggage  master  had  left  the  car  ia  which  lie  wa«  woi^ug  and  was  killed  by  ao 
engine  while  walking  across  the  intervening  tracks  on  his  nay  home.  Held,  that 
an  employe  ia  entitled  to  a  certain  degree  of  latitude  and  a  reasonable  length  of  time 
in  quitting  hia  place  of  employment  and  in  the  adoption  of  the  route  to  liiH  home. 
The  award  of  the  Referee  was  affirmed. 


Appellant  represented  by  George  Gowen  Parrj-,  Philadelphia. 
Appellee  represented  by  William  P.  Young,  Pottetown. 

OPINION  HY  MACKEY— Chairman— May  3,  1917. 

On  May  2,  1916,  both  Emanuel  C.  Khoadu  and  the  defendant  had 
Accepted  Article  III  of  the  Workmeu'a  Compensation  Act  of  1915. 
For  some  time  previous  to  that  date  the  deceased  had  been  in  the  em- 
ploy of  the  defendant  as  a  baggage  master.  On  the  date  just  men- 
tioned, he  had  finished  his  work  for  the  day  and  had  left  his  train  at 
a  place  where  tbe  trains  are  usually  left  at  night  on  "62"  as  it  is 
known  in  the  lower  yard  of  the  defendant  company  at  Fottstown  and 
was  walking  to  his  home  which  was  on  the  opposite  side  of  tbe  rail- 
road from  where  he  had  left  his  train  on  the  said  track.  The  deceased 
lived  at  the  corner  of  Franklin  and  Walnut  streets,  Pottstown,  which 
is  four  blocks  north  and  one  west  from  the  intersection  of-  Union 
street  with  the  main  line  of  the  railroad  tracks.  The  deceased  walked 
across  seven  siding  tracks  toward  the  turn  table  in  the  yard,  a  dis- 
tance of  alKtut  two  hundred  feet  and  then  walked  either  along  the 
side  of  the  four  main  line  tracks  and  then  across  two  of  them  or  diag- 
onally acrosH  two  of  them  to  a  point  op[>osite  the  middle  line  of  Union 
Ktreet,  about  two  hundred  and  forty  feet  from  the  turn  table,  where 
be  was  struck  by  an  eu);'ne  of  the  defendant  company  and  killed. 

The  Referee  has  gone  into  great  detail  in  his  findings  of  fact  and 
has  placed  in  the  record  a  complete  description  of  all  the  surround- 
ings.   We  atBrm  all  his  findings  of  fact  as  contained  in  his  report. 

In  the  administration  of  our  compensation  law  we  cannot  hold  an 
employee  to  that  fine  exercise  of  judgment  which  might  have  avoided 
an  accident  had  he  enjoyed  the  opportunity  for  studying  plans  and 
making  measurements  that  can  be  subsequently  indulged  in  by  em- 
ployers who  seek  to  avoid  the  payment  of  compensation.  An  employe 
is  entitled  to  a  certain  degree  of  latitude  and  a  reasonable  length  of 
time  in  quitting  his  place  of  employment  and  in  the  adoption  of  the 
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route  to  his  home.  The  deceased  in  this  case  was  engaged  in  a  haz- 
ardous occupation.  He  was  compelled  to  leave  his  train  in  the  yard 
of  the  defendant  and  the -point  where  he  thus  left  his  car,  in  which  he 
worked  as  a  baggage  master,  was  surrounded  with  a  number  of  tracks, 
the  very  purpdse  of  which  was  to  afford  an  opportunity  for  locomo- 
tives and  trains  to  pass.  When  an  employe  at  the  conclusion  of  his 
day's  work  must  leave  a  dangerous  place  and  in  order  to  reach  his 
home  is  compelled  to  pass  over  other  property  of  the  employer  and 
is  killed,  it  does  not  lie  in  the  mouth  of  the  employer  to  say  that 
maps  and  measurements  show  that  if  this  employe  had  adopted  some 
ether  route  he  might  have  escaped  this  injury.  Compensation  laws 
do  not  contemplate  such  hard  and  fast  rules  nor  do  they  countenance 
defenses  of  such  refined  reasoning. 

In  the  present  case,  we  agree  with  the  Referee  that  the  deceased  was 
still  under  the  protection  of  our  law  when  he  left  his  train  io  the 
yard  of  the  defendant  and  proceeded  in  his  usual  and  ordinary  way 
toward  his  own  home,  and  while  crossing  one  of  the  tracks  of  this 
defendant  was  struck  by  one  of  its  locomotives  and  killed.  Given  two 
routes  from  bis  place  of  employment  by  means  of  which  he  could 
leave  the  immediate  premises  of  the  employer,  there  is  thereby  placed 
upon  the  employe  the  obligation  of  exercising  his  best  judgment  iii 
the  adoption  of  the  one  or  the  other.  If  he  adopts  the  one  less  safe 
than  the  other,  no  compensation  law  will  bar  the  right  of  himself  or 
his  dependents,  for  the  most  rigorous  obligation  of  the  common  law 
would  only  have  deemed  him  guilty  of  contributory  negligence  which 
is  a  subject  not  under  consideration  in  the  administration  of  a  com- 
pensation law ;  and  if  in  choosing  a  route  he  makes  an  unfortunate 
selection  surely  that  exercise  of  judgment  cannot  be  said,  per  se,  to 
take  him  out  of  the  course  of  his  employment. 

The  Referee  is  accordingly  afiBnned  and  the  appeal  dismissed 


McMulIen,  et  al.,  v.  LEowman  &  Co. 

(3  Dept.  Reports  1533.) 

Coume  of  employment — Plaee  of  aeoidenl. 


A  mesBCDgc 

^r  boy  while  delivering  a  ptickage  ■ 

was  Htrnek  by  an 

automobile  and  iii- 

jnred.    Held, 

tbDt  he  was  in  tlie  coarse  of  his 

11  iio  met  with  the 

Bcddent. 

Compensation — Advance  payment* — Third  party — -Injury  io  employe  by  third  party. 

An  nmonnt  pai<i  bv  a  third  party,  who  has  injuria  an  employr,  to  the  employe's 
fniardian,  in  sotisfaetion  of  any  claim  for  damDKrs  he  might  have  against  him.  will 
be  regarded  as  an  advance  payment  on  account  of  the  award  against  the  employer. 


OPIXIOX  BY  THE  BOARD— May  3,  1917. 

Hearing  de  novo  held  at  Harrisburg  in  the  oflice«  of 
the  Workmen'^  ConipeuKatioti  Boant,  MaRonic  Temple 
Building,  WedncHday.  April  11,  1917,  at  10  A.  M.,  be- 
fore Com misRi oners  Seott  und  Leech.  • 

The  above  hearing  de  novo  was  held  in  eonsequence  of  the  follow- 
ing order:  "and  now  March  22.  1917,  upon  considering  the  reasons 
for  the  appeal  and  the  HUpi>lenientary  petition  filed,  a  hearing  de  twvo 
is  awarded.  The  record  raises  such  a  serious  doubt  concerning  the 
accuracy  of  the  testimony  as  reported  to  this  Board  for  review,  we 
feel  that  the  Board  ought  to  hear  this  case  and  determine  its  issues 
upon  the  evidence  which  will  be  heard  before  us," 

At  the  said  hearing  de  novo  there  appeareil  the  claimant  and  his 
counsel,  William  M.  Hain,  Esq.,  together  with  J.  William  Bowman, 
the  defendant,  and  W.  F.  Whittle,  Esq.,  representing  the  Maryland 
Casualty  Company,  insurance  carrier  for  the  defendant,  together  with 
their  respective  witnesses  as  set  ont  in  the  notes  of  testimony.  From 
this  testimony,  we  find  the  following  facts: 

1.  David  McMuIlen,  the  claimant,  was  employed  by  the  defendant, 
Bowman  &  Company,  as  a  messenger  boy  and  was  acting  in  that 
capacity  on  February  12,  191fi. 

2.  Utwn  the  aforesaid  date  under  the  direction  of  the  manager  of 
the  shipping  department  of  the  defendant  company  the  said  David 
McMullen  at  about  6  o'clock  in  the  afternoon  started  to  deliver  a 
package  from  the  store  of  the  defendant  to  a  customer  at  300  Chest- 
nut Street,  Harrisburg,  Pa.  He  was  directed  by  the  said  manager  to 
deliver  the  said  package,  change  his  clothes  at  his  own  home  and  then 
to  return  to  tlie  store  for  further  orders. 

3.  In  consequence  of  such  order  and  while  on  his  way  to  deliver 
the  said  package,  the  said  David  McMuUen  was  struck  by  an  auto- 
mobile, the  property  of  one  L.  M,  Bricker. 

4.  Said  David  McMullen  suffered  a  |>ermanent  injurj'. 

5.  Both  David  McMullen  and  the  defendant  at  the  time  of  the  in- 
jury had  accepted  the  terms  of  the  Pennsylvania  Workmen's  Compen- 
sation Act  of  1915. 

0.  The  weekly  wage  of  the  said  claimant  at  the  time  of  the  in- 
jury was  ?5  per  week. 

7.  The  third  party  tort  feasor,  namely,  L.  M.  Bricker,  paid  to 
David  Adolph,  the  guardian  of  David  McMullen,  the  sum  of  (200  in 
consideration  of  the  said  guardian  as  well  as  the  minor  executing  a 
release  acquitting  the  said  L.  M.  Bricker  of  all  damages  resulting  in 
consequence  of  the  said  injury. 
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CONCLUSIONS  or  LAW. 

1.  DuTid  McMolleu,  the  claimant,  at  the  time  of  his  injuiy,  Feb- 
ruary 12, 1916,  was  in  the  course  of  tbe  employment  of  the  defendant 
and  is  entitled  to  an  award  under  the  terms  of  the  Pennsylvania 
Workmen's  Compensation  Law  of  1915  at  the  rate  of  (5  per  week 
as  long  as  his  present  disability  continues,  not  to  exceed  a  term  of 
500  weeks. 

2.  The  medical  treatment  which  was  rendered  to  the  said  David 
McMulleo  constituted  a  major  surgical  operation. 

AWABD. 

It  is  hereby  ordered  that  the  defendant,  Bowman  &  Company,  pay 
to  the  guardian  of  David  McMullen,  the  claimant,  the  sum  of  f5  per 
week  as  long  as  the  present  disability  of  the  said  claimant  continoes, 
not  to  exceed  500  weeks. 

Said  defendant  to  pay  to  tbe  guardian  of  David  McMullen  the  sum 
of  f75  to  reimburse  him  for  the  expenses  of  a  major  sui^ical  opera- 
tion together  with  the  costs  incident  to  tbe  hearing  before  the  Referee 
and  the  hearing  de  novo  before  the  Board. 

The  amount  of  money  paid  by  the  third  party  as  evidenced  by  the 
release  of  record  is  to  be  considered  as  an  advance  payment  on  ac- 
.  count  of  this  award. 


Trosky  «.  Delaware,  l-aeka wanna  &  Western  K.  B.  Co. 
(3  Dept.  Eeports  1520.) 

Dependent!/— Parent  upiin  ehild. 

A  deceased  son  gave  his  entire  wages  to  his  faroilr  except  a  small  amoant  for 
personal  expenses.  The  famil;  was  lai^e.  three  of  the  children  being  wholly  de- 
pendent and  contributing  nothing  to  tile  family's  suppoK,  the  father  was  *iS  years 
of  age,  and  there  was  a  debt  of  {400  on  the  home.  One  daughter  worked  hi  a  silk 
mill,  bat  her  wages  were  small.  Held,  that  the  parents  were  dependent  to  some 
extent  Dpon  the  wages  of  the  deceased  sod  and  the  Referee's  award  was  affirmed. 


Appellant  represented  by  J.  H.  Oliver,  Scranton. 
.Appellee  represented  by  Roger  J,  Dever,  Wilke8-Barr& 

OPINION  BY  COMMISSIONER  SCOTT— May  3,  1917. 

Thomas  and  Kate  Trosky,  father  and  mother  of  Julius  Trosky,  who 
died  as  the  result  of  an  accidental  injury  sustained  while  in  the 


icvGooi^lc 


course  of  hie  emplojnient  with  tbe  defendant,  have  been  awardetj 
compensation  by  the  Befei-ee,  who  has  found  that  they  were  dependent 
to  some  extent  upon  their  son  for  support. 

The  appeal  is  from  this  finding.  The  testimony  as  to  the  necesBary 
expenditure  of  the  family  in  their  station  in  life  has  not  been  devel- 
oped as  fully  and  definitely  as  it  might  have  been.  Tbe  Board  could 
direct  a  hearing  dr  novo  to  develop  this  feature  of  the  case,  but  such 
hearings  add  expense  and  delay  the  disposition  of  claims,  which  is 
not  according  to  the  spirit  and  purpose  of  the- Act,  and  if  the  merits  of 
.  tbe  case  can  be  reached  without  a  hearing  de  novo,  the  Board  will  not 
exercise  its  discretion  to  grant  one.  It  is  ^lear  from  the  testimony 
that  the  deceased  son  contributed  his  wages  to  the  family  fund  and 
there  is  no  evidence  that  he  retained  for  himself  from  his  wages  any 
but  a  small  amount  for  personal  expenses.  The  family  at  home  was 
large.  Three  of  the  children  were  wholly  dependent  and  contributed 
nothing  to  the  family  support.  The  father  was  63  years  of  age  and 
there  was  a  debt  of  ^400  upon  their  modest  home.  The  daughter, 
Stella,  at  home,  worked  in  the  silk  mill,  but  her  wages  were  of  small 
consequence.  The  condition  and  circumstances  of  the  family  indicate 
:■  reliance  upon  the  wages  of  the  deceased  son  to  maintain  the  general 
expenses  of  the  household  and  tbe  loss  of  the  mom's  wages  must  be 
felt  by  the  family.  The  finding  of  the  Keferee  as  to  dependency  is 
affirmed. 

The  Referee  has  found  that  the  average  weekly  earnings  were 
Jill.!)!.  The  testimony  shows  the  etirnings  of  the  deceased  son  for 
six  months  immediately  preceding  the  date  of  the  accident  were 
!f286.62  and  that  during  this  period  of  six  months  or  183  calendar 
days,  the  employe  worked  137  days,  which  seems  to  correspond  with 
the  number  of  working  days  found  by  applying  the  rule  of  the  Board 
for  arriving  at  the  avei-age  daily  wage.  'We  find  the  average  daily 
wage  to  be  $1.1)6  <>v  an  average  weekly  wage  of  $10.78.  Therefore 
this  finding  of  fact  is  accordingly  modified  and  the  award  is  cor- 
rected so  that  the  compensation  payable  shall  be  the  sum  of  f2.18 
per  week  for  the  period  of  300  weeks,  commencing  April  17,  1916. 
With  this  modification,  the  award  is  affirmed  and  appeal  dismissed. 


*Z«kow»ky  r.  Philadelpbia  &  Reading  Coal  &  Iron  Co. 

(3  Dept.  Reports  1525.) 

Evidence — Heamat/  ieslimony. 

An  annrd  cnimot  hf  NiiNtnined  which  is  baspd  cxclunivcly  upon  hearsay  tcatimonji 
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Appellant  represented  by  J,  F.  Whalen,  Pottsville. 
Appellaot  represented  by  Roger  J.  Dever,  Wilkes-Barre, 

OPISIOX  BY  COMMiSSIOSER  LEECH— May  3,  1917. 

The  burden  of  eatablisbiDg  her  claim  by  competent  teatunony  or 
legitimate  inference  in  this  case,  was  upon  the  claimant 

She  must  first  prove  that  there  was  an  accident  resulting  in  injury 
or  violence  to  the  phyeical  structure  of  the  body  of  her  husband, 
Stiney  Zukowsky,  and  second,  that  the  death  of  her  husband  resulted 
from  such  violence  and  its  resultant  effects. 

We  have  searched  through  the  testimony  very  carefully  and  find 
that  only  two  witnesses  mention  anything  in  any  way  related  to  an 
accident  and  both  of  these  merely  repeat  what  the  decedent  said  to 
ihem.  Anthony  Krishock,  who  worked  in  the  same  mine  near  to  the 
idace  where  the  dece<lent  worked  testified ; 

"That  when  he  came  into  the  place  where  the  deced- 
ent worke<l,  he  found  him  sitting  on  the  side  of  the  brake 
stick  in  the  chute  and  '1  said,  what  is  the  matter,  Stiney, 
you  don't  iinish  that  trip,  it  is  near  qTiitting  time  and  we 
want  to  go  home,'  and  he  said  be  couldn't,  and  I  said, 
'What  is  wrong,'  and  he  told  me  that  he  tried  to  lift  the 
brake  stick  and  that  he  couldn't  and  that  he  kind  of 
strained  himself  and  I  tried  to  lift  the  brake  stick  my- 
self with  a  bar  and  I  couldn't  do  it,  when  I  looked  what 
was  wrong,  saw  a  piece  of  i-ock  against  the  brake  stick 
and  one  corner  on  top  of  the  brake  stick  and  I  took  a 
hammer  and  smashed  the  corner  off  the  rock  and  lifted 
the  brake  stick  and  finished  the  car  and  then  went 
home." 

Mrs,  Emily  Zukowsky,  wife  of  the  decetlent,  and  claimant,  testified 
that  when  her  husband  came  home  from  work  on  the  7th  of  August, 

"He  came  into  the  house  and  laid  on  the  door  and 
started  grunting  and  said  that,  when  T  asked  what  was 
wrong  with  him  and  said  he  was  lifting  something  in 
the  mines  and  hurt  himself  ;^that  he  never  complained 
of  being  sick  or  anything;  always  went  to  work." 

Doctor  H.  O.  Mengel  testified: 

"That  he  was  called  into  the  home  of  the  decedent  on 
August  10,  lyJG  (3  days  after  the  alleged  accident) ;  tliat 
he  found  decedent  suffering  from  very  copious  hemorr- 
hages of  the  stomach  and  bowels  and  continued  to  treat 
him  until  his  death ;  that  he  visited  his  home  three  times 
on  Thursday  the  10th,  and  once  on  Friday  the  11th,  the 
day  he  died ;  that  no  one  said  anything  to  him  about  any 
accident;  that  in  his  opinion  the  cause  of  the  hemorr- 
hages was  the  rupture  of  a  blood  vessel  as  the  blood  ,  -  , 
was  too  much  for  usual  or  ordinary  leak;  that  he  issued  ^—^OOQlC 
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a  death  certificate  giving  the  cause  of  the  death  as  "gas- 
tric hemorrhages,  dne  possibly  to  an  ulcer" ;  that  it  could 
have  been  caused  by  an  ulcerated  stomach  as  well  as  by  a 
strain ;  that  he  could  not  say  positively,  what  caused  the 
hemorrhages ;  that  in  making  out  this  death  certificate  he 
relied  upon  some  outside  information  received  from  a 
saloon  keeper,  that  the  man  had  been  suffering  from 
stomach  trouble;  that  he  never  treated  the  decedent 
prior  to  this  time  and  would  not  say  that  he  died  from 
an  ulcerated  stomach," 

The  statements  found  in  the  testimony  of  these  two  witnesses  is 
nil  there  is  in  this  case  upon  which  to  base  an  award.  It  is  purely 
heacsay,  and  it  does  not  lead  to  the  discovery  of  substantial  evidence. 
It  was  proper  for  the  Referee  to  receive  this  testimony  with  the 
thought  that  it  might  lead  to  the  discovery  of  positive  or  substantial 
evidence.  This  decedent  complained  on  Monday  evening,  August  7, 
1916.  The  doctor  was  not  called  until  Thursday,  the  10th,  when  be 
made  three  visits  and  on  Friday,  the  llth,  he  found  him  in  a  dying 
condition  and  later  in  the  day  he  died.  If  either  the  decedent  or  his 
wife  had  been  impressed  at  that  time  that  an  accidental  injury  had 
anything  to  do  with  his  condition  they  would  certainly  have  said 
something  to  the  doctor  about  it ;  but  no  one  mentioned  anything  of 
the  kind  to  the  doctor  and  he  certified  that  the  man  had  died  of  "gas- 
tric hemorrhage  due  possibly  to  ulcer,"  and  it  seems  be  based  this 
opinion  on  what  some  saloon  keeper  had  told  him  about  the  man  suf- 
fering from  stomach  trouble  which  was  also  hearsay. 

If  the  decedent  or  his  wife  had  informed  the  doctor  of  an  accident 
isuch  as  is  claimed  here  and  he  had  made  an  investigation  either  be- 
fore or  after  death,  so  that  he  could  have  said  that  a  ruptured  blood 
vessel  caused  this  man's  death  and  that  the  nipture  probably  occurred 
on  Monday  evening  and  could  have  been  caused  by  strenuous  lifting 
lis  described,  then  there  would  be  some  substantial  testimony  which 
in  connection  with  the  purely  hearsay  testimony  might  be  sufBcient 
to  support  this  award. 

As  it  is  we  are  compelled  to  reverse  the  Referee. 

The  award  is  set  aside  and  the  appeal  is  sustained. 


•Catliu  V.  William  Prickett  &  Co. 
(3  Dept.  Reports  U99.) 

Presumption— At  to  marritige — Marriage. 

It  appeared  that  an  employe's  first  wife  had  (teierted  him  more  than  aeven  rears 
before  he  married  his  second  wife.     Thrre   vhb  no  divorce  and   no  proof  of  the 
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death  of  thu  Qrst  vile.  Afti-r  hia  st-oond  marriage  the  employe  was  accideotally 
killed.  Held,  that  there  wan  a  prcsamption  that  the  first  wife  was  dead  at  the  titno 
of  the  Becood  tnarriaite,  and  the  Referee's  award  of  compenaation  to  the  second  wife 
was  affirmed. 


Appellant  represented  by  James  L.  Weldon,  Pittsburgh. 
Appellee  represented  by  C.  L.  Atcbeson,  Washington. 

OPINION  BY  COMMISSIONER  SCOTT— May  i,  1917. 

Nan  Gatlin,  the  claimant,  was  married  to  the  deceased  employe, 
known  and  named  in  the  testimony  as  Charles  Green,  Flux  Green, 
and  Charles  Catlln,  on  January  19,  1902.  Their  marriage  was  duly 
solemnized  before  Rev.  I.  S.  Simpson  after  a  marriage  license  bad 
been  regularly  issued  by  the  courts  of  Washington  county,  and  from 
the  time  the  marriage  ceremony  was  performed  up  to  the  time  of  the 
death  of  Charles  Catlin,  they  continued  to  live  together  as  man  and 
wife  and  maintatined  a  household  at  Washington,  Pa. 

There  were  no  children  born  as  a  result  of  this  marriage,  but  they 
took  into  tlieir  home  John  Catlin,  a  grandson  of  Nancy  Catlin,  the 
claimant,  when  he  was  not  yet  a  year  old,  and  Charles  Catlin  fed  and 
clothed  him  for  upwards  of  dye  years  or  until  the  time  of  bis  death. 

The  Referee  has  found  that  John  Catlin  at  the  time  of  the  death  of 
Charles  Catlin  was  a  member  of  his  household  and  that  Charles  Cat- 
lin stood  in  loco  parentis  to  this  boy ;  which  finding  we  affirm. 

October  4,  1916,  at  the  time  of  his  death,  Charles  Catlin  was  in  the 
employ  of  the  defendant  and  in  tbifl  sevice  suffered  the  injury  which 
caused  his  death.  The  record  discloses  the  Globe  Indemnity  Com- 
pany to  be  the  insurance  carrier  of  the  defendant  and  this  company 
by  counsel  appeared  before  the  Referee  in  behalf  of  the  defendant  and 
also  in  the  prosecution  of  this  appeal. 

It  also  appears  in  the  testimony  and  from  the  finding  of  fact  by  the 
Referee  that  Charles  Catlin  before  his  second  marriage  to  Nan  Cat- 
lin had  been  married  to  Mary  Cain  and  had  to  her  three  children,  but 
that  she  had  deserted  him  and  gone  away  years  before. 

The  only  material  question  of  fact  about  which  there  is  conflict  in 
the  evidence  is  as  to  when  the  first  wife  of  the  deceased  left  him  and 
went  away  with  one  Turner  and  as  to  her  actually  being  alive  since 
then.  No  witnesses  testified  that  they  saw  her  after  she  left  Wash- 
ington with  Turner,  or  that  she  was  ever  back  there.  If  she  had  been 
gone  and  unheard  of  for  more  than  seven  years  before  the  claimant, 
Nan  Catlin,  and  the  deceased  were  married,  January  19,  1902,  the 
deceased  had  a  right  to  assume  that  she  was  dead  and  to  set  ont  this 
fact,  as  he  did,  in  his  application  for  license  to  wed  the  claimaDt. 
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It  is  veil  recogiiiz«d  iu  the  law  of  this  State  that  where  a  person 
has  gone  away  from  where  he  or  she  resided  and  lias  been  gone  and 
unheard  of  for  a  long  period  of  time,  the  law  presumes  the  death  of 
aach  person.  At  the  end  of  seven  years  this  presumption  of  death  is 
absolute,  but  it  may  be  rebutted  by  competent  evidence.  The  evi- 
dence should  be  of  such  character  us  to  show  clearly  he  or  she  is  still 
alive  or  was  at  any  particular  time  during  the  period  of  seven  years. 

All  the  witnesses  who  have  testified  on  this  subject  agree  that 
Charles  Catlin's  first  wife  left  and  never  came  back  and  they  know 
nothing  of  her.  The  defendant  has  attempted  to  prove  by  the  testi- 
mony of  Edward  Brooks  and  Mary  Jane  Davis  that  the  first  wife  had 
been  gone  less  than  seven  years  when  the  deceased  married  the  claim- 
ant. Brooks  states  he  knew  the  first  wife  nineteen  years  back.  She 
left  and  he  does  not  say  he  ever  saw  her  after  she  lefti  What  he  says 
fibout  Turner  being  back  does  not  show  the  woman  was  alive.  The 
statements  by  Turner  are  the  merest  hearsay.  Brooks'  evidence  is 
valueless  to  establish  that  the  first  wife  was  alive  at  any  time  since 
she  left ;  and  he  does  not  fix  the  date  she  did  leave,  does  not  say  he 
knew  whether  thei-e  were  any  children  by  the  first  marriage  nor  does 
he  give  any  facts  or  circumstances  about  their  family  life  or  any 
other  fact  to  indicate  that  when  he  states  he  knew  the  first  wife  nine- 
teen years  back,  he  is  more  than  guessing  tit  the  time  when  be  kuew 
her  as  tiic  first  wife  of  the  deceased,  though  he  does  say  he  has  known 
Charles  Gatlin  since  lSi>2  or  for  25  years. 

Tlie  testimony  of  Mary  Jane  Davis  is  equally  uncertain  and  value- 
less on  this  subject.  She  offers  two  or  three  guesses  and  finally 
ngrees  to  the  suggestion  of  counsel  that  she  saw  the  deceased's  first 
wife  five  years  before  the  time  of  liis  second  marriage.  On  the  other 
hand  tlie  evidence  contains  the  testimony  of  Mary  Fleet,  a  sister  of 
Charles  CatUn,  and  wlio  was  iu  a  position  to  know  and  give  testimony 
on  the  subject.  She  kuew  the  three  children  by  the  first  marriage, 
named  them  and  says  that  at  the  time  the  first  wife  left,  Adam,  their 
son,  who  it  appears  from  the  evidence  in  the  case  is  now  33  years  of 
age,  was  a  i)retty  small  boy.  From  a  careful  consideration  of  her 
testimony,  he  could  not  have  been  over  seven  or  eight  years  of  age 
when  his  mother  left  and  she  would  have  been  gone  nine  or  ten  years 
liefore  the  second  marriage. 

The  only  evidence  in  seeming  conflict  with  this  is  the  statement  of 
Xan  Catlin,  the  claimant,  brought  out  on  cross-examination  and  un- 
der objection,  that  she  knew  Charles  Green  five  or  six  years  before  she 
married  him,  and  that  during  that  period  she  knew  Mary  Catlin  as 
his  wife.  From  her  entire  testimony  and  the  other  testimony  in  the 
case  this  could  scarcely  be  possible.  Mary  Fleet,  the  sister,  is  the  only 
witness  whose  testimony  ia  of  character  to  carry  any  conviction  as  to 
the  correctness  of  statements  made  by  the  witnesses  on  this  subject. 
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Her  testimony  is  cuuviuciug  aod  must  outweigh  the  vague  and  iudeA- 
nite  charactei-  of  the  testimony  of  the  others.  The  credibility  of  none 
of  the  witnesses  liaa  been  impeached.  We  are,  however,  forced  to 
think  and  find  that  at  the  time  the  deceased  was  married  to  the  claim- 
ant his  first  wife  had  been  gone  and  unheard  of  for  more  than  seven 
."lear^  uud  consequently  the  presumption  of  death  was  absolute,  that 
tliere  existed  no  impediment  to  the  legality  of  the  second  marriage. 
That  all  the  law  required  was  complied  withto  make  it  legal  and  bind- 
ing on  both  and  had  so  remained  until  hia  death.  But  even  if  the 
fact  wei'C  that  Mary  Gatlin,  the  first  wife,  had  not  been  gone  for  seven 
years  at  the  date  of  the  second  marriage,  the  presumption  of  her  death 
would  arise  when  she  had  been  gone  that  long,  and  there  being  no 
evidence  that  she  is  now  living  or  was  living  on  the  date  of  the  second 
marriage,  the  law  will  not  presume  at  what  time  during  the  period  of 
seven  years  hei*  death  actually  occurred,  but  will  presume  that  the 
death  of  the  first  wife  had  occurred  prior  to  his  marriage  with  the 
claimant  in  favor  of  his  innocence  in  making  the  affidavit  contained 
in  his  application  for  a  marriage  license  and  in  entering  into  a  formal 
marriage  relation  with  the  claimant.  Authority  for  this  conclusion  is 
found  in  Com.  v.  McKenna,  17  Diat.  Reports  586,  and  in  McCauslaud's 
Est.,  213  Pa.  18!>,  and  cases  cited  therein  by  counsel  and  in  the  opin- 
ion of  the  court. 

There  being  no  evidence  in  this  case  to  show  that  the  first  marriage 
had  not  been  dissolved  by  death  before  the  deceased  was  married  to 
the  claimant,  the  second  marriage  cannot  be  said  to  have  been  illicit 
and  meretricious  at  its  commencement,  nor  is  the  presumption  that  a 
marriage  illicit  or  meretriciou.H  at  its  beginning  and  so  continues  ap- 
plicable here. 

The  findings  and  conclusions  of  the  Keferee  are  affirmed  and  the 
award  based  on  them  and  on  the  additional  facts  found  by  us  is  sus- 
tained, and  the  appeal  is  dismissed. 


Kaplan  t',  Enterprise  Engraving  Co. 
(3  Dept.  Reports  1508.) 


r  ttoy  was  directed  to  go  u|ion  an  crrautl.  Some  time  later  he  was 
fount!  dead  at  tlie  bottom  of  thfi  clevntor  shaft  on  the  employer's  jiremisca.  ThP 
safety  eates  werp  out  of  repair  and  In  a  dangeroDs  condition.  Held,  that  the 
Referee's  awanl  of  comi>p|iaution  to  the  d^'ppndentB  should  be  affirmeil.  >OQIc 


Appellant  represented  by  Wilbur  F.  Whittle,  Pbilatlelphia. 
Appellee  represented  by  Lcoi>old  C.  GUsh,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— May  i,  1917. 

The  deceased  in  this  case  was  the  son  of  the  claimaots  and  was  em* 
ployed  as  a  messenger  boy  by  the  defendant.  The  boy  was  directed  to 
go  upon  an  errand  for  the  defendant  and  while  thus  engaged  and 
until  be  had  returned  to  his  employer's  place  of  business  he  was  un- 
doubtedly within  the  course  of  his  employment.  A  short  time  after-  , 
wards  he  was  found  dead  at  the  foot  of  the  elevator  shaft. 

The  Referee  has  found  that  this  was  a  freight  elevator  but  was 
sometimes  used  for  passengers  by  the  employes.  It  was  upon  the 
premises  of  the  defendant.  The  safety  gates  were  out  of  repair  and  in 
a  dangerous  condition.  The  Referee  also  went  carefully  into  the 
mathematics  of  the  family  as  to  the  cost  of  living  and  in  our  judg- 
ment complied  with  the  rules  laid  down  by  the  Board  in  Johnson  v. 
Bethlehem  Steel  Co.,  2  Dept.  Reports  2181. 

Therefore,  we  adopt  the  Referee's  findings  of  fact  and  conclusions 
of  law  and  sustain  bid  award.  We  amend  the  award,  however,  to  in- 
clude the  mother,  Ida  Kaplan. 


Marko  v.  Pennsylvania  Steel  Co. 

(3  Dept.  Reports  16T5.) 

Mi-diral,   xuriiiciil   unit   hii'pHal   scriiofS — Rrfval   In   arrcpt    or   nbcv   by   cniploj/f. 

The  rlnimniit  n'fiia^  tn  sabmit  tn  a  renminabli?  surgical  npcratioii.  whertb;  htn 
period  of  ilisability  wan  incrpased  7  days  longer  than  it  would  have  been  had  he 
Hubniittcd.  Held,  that  he  wan  not  pntilled  tn  romppDsatioii  for  thn  {H>ii<M)  of  bia 
iiipn'Riiod  diflability. 


Appellant  represented  by  W.  F.  Houseman,  Harrisburg. 
Appellee  represented  by  M.  R.  Metzgnr,  Harrisburg. 

OPINION  BY  THK  BOARD— May  4.  1917. 
HEARINf!  *■  noio. 

A  bearing  (f«  twvo  in  the  above  entitled  case  was  held  March  15, 
1917,  at  the  Workmen's  Compensation  Board  Rooms,  Masonic  Temple, 
Harrisburg.  Pennsylvania,  and  the  hearing  continued  to  April  11, 
1917. 

Present:  W.  F.  Houseman,  Esq.,  representing  the  defendant :J^.|S. 
Metzgar.  Esq.,  representing  the  claimant.  ^"^ 


PINDINGa  OF  FACT. 

Ou  March  9,  1917,  whilet  the  clainiant  waa  id  the  course  of  his  em- 
ployment in  the  Bervice  of  the  defendant  company,  he  met  with  an 
accident  in  which  he  was  so  injured  that  it  became  necessary  to  ampu- 
tate the  little  finger  of  hiB  right  hand,  totally  incapacitating  him 
from  work  from  March  9,  1916,  to  May  27,  1916,  a  period  of  11  weeks 
and  1  day ;  the  claimant's  weekly  wages  at  the  time  of  the  injury  were 
$12.25,  payable  every  two  weeks;  that  the  defendant  company  offered 
claimant  reasonable  surgical,  medical  and  hospital  services,  some  of 
which  he  accepted,  refusing,  however,  to  submit  to  a  reasonable  surgi- 
cal operation  for  the  amputation  of  the  little  finger,  uuder  a  mistaken 
notion  that  the  sui^eon  intended  to  amputate  a  portion  of  the  hand, 
between  the  knuckle  of  the  little  linger  and  the  wriat,  and  that  his 
refusal  to  submit  to  this  operation  increased  his  incapacity ;  that  the 
defendant  tendered  this  surgical  service  seven  days  after  the  accident 
or  on  March  16, 1916,  and  that  had  he  submitted  to  this  operation  on 
the  date,  he  would  have  been  able  to  return  to  his  work  in  six  weeks, 
or  on  April  27,  lOlR ;  that  seven  days  of  this  period  are  included  in 
the  tirst  fourteen  days,  so  that  the  period  for  which  compensation 
should  be  paid  is  seven  days  less  than  six  weeks  or  5  weeks. 

CONCLUSIONS  OF  LAW. 

That  the  claimant  is  entitled  to  compensation  from  the  defendant 
company,  for  the  entire  period  of  his  incapacity,  less  the  first  tour- 
teen  days  and  less  the  number  of  days  his  incapacity  was  lengthened 
or  increased  by  his  refusal  to  accept  the  reasonable  surgical  serricea 
tendered  him  by  the  defendant. 

Upon  these  findings  of  fact  and  conclusions  of  law,  the  Board  makes 
the  following 

AWARD. 

The  claimant  is  therefore  awarded  50%  of  fl2.25  or  f6.12i4  P^i* 
week,  from  March  23,  1916,  to  April  27,  1916,  or  5  weeks,  making  a 
total  of  f30.62y2. 


■Wanoski  «.  Delaware,  Lackawanna  &  Western  B.  B.  Co. 

(3  Dept.  Beports  1497.) 

Burden  of  proof — Esiablithing  a  claim  for  compensation. 

Where  the  testimony  that  a  pre-existing  tnbercalar  condition  was  accelerated  or 

aggravated  b;  the  accident  so  that  death  was  caused  thereby,  risea  no  higher  than  a 

guess  or  conjecture,  the  burden  of  proof  has  not  been  met  by  the  claimant  and  the 

award  of  the  Referee  must  be  reversed. 


•Bet  rin  Ser.  Ciw«  Appealed  to  Conrti, 
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Appellant  represented  by  J.  H.  Oliver,  Bcrantou. 
Appellee  represented  by  P.  E,  Kilcullea,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— May  4,  1917. 

Appeal  from  award  of  compensation  by  Referee  Beemer,  District 
No.  3,  Claim  Petition  No.  1584. 

It  ia  conceded  that  on  the  25th  of  May,  1916,  coal  fell  from  the 
roof  of  the  working  place  of  Steve  Wanoski,  the  claimant's  deceased 
husband,  wlio  was  then  working  in  the  defendant's  mine,  and  that  this 
fall  oL  coal  having  struck  the  decedent,  caused  abrasions  of  his  head 
and  fingers  and  a  sprained  side.  Bnt  it  is  contended  by  the  defendant 
that  the  Referee  erred  in  finding  the  death  of  the  claimant's  husband 
was  the  natural  result  of  these  injuries  so  sustained. 

The  injuries  do  not  appear  to  have  been  very  serious.  The  conten- 
tion by  the  claimant  that  the  deceased  employe  not  only  sprained  his 
back,  but  suffered  at  the  time  of  the  accident  a  fracture  of  his  ribs 
and  that  part  of  a  fractured  rib  puctured  his  lungs  is  not,  we  think, 
established  as  a  fact  from  the  testimony.  Whether  the  injuries  such 
as  they  were  naturally  resulted  in  his  death,  or  whether  they  aggra- 
vated and  accelerated  a  tubercular  condititm,  thereby  producing  his 
death,  is  mainly  a  question  to  be  <letermined  from  the  medical  testi- 
mony. 

No  serious  trauma  having  been  proved,  and  the  medical  testimony 
showing  an  advanced  stage  of  tuberculosis  for  a  considerable  time 
1  lior  to  the  employe's  death,  we  must,  in  order  to  sustain  the  finding 
of  the  Referee,  be  clearly  satisfied  that  the  injuries  caused,  or  aggra- 
vated and  accelerated  the  tuberculosis.  The  medical  testimony  offered 
on  behalf  of  tiie  claimant  does  not  with  any  certainty  show  a  neces- 
sary casual  relation  between  the  injury  sustained  and  the  disease  of 
luberculoais  which  was  the  immediate  cause  of  the  employe's  death. 
Whetlier  deiith  was  the  natural  sequence  following  a  taherculosis  in- 
fection and  in  no  way  connected  or  related  to  the  injuries  shown  to 
have  been  Jiuffered  at  the  time  of  the  accident,  or  whether  a  prior 
tubercular  condition  was  hastened  by  these  injuries  is  left  by  this 
testimony  in  doubt.  It  rises  no  higher  than  a  guess  or  conjecture  and 
is  not  such  jiroof  as  satisfies  the  burden  on  the  claimant  to  make  out 
her  claim.  The  other  medical  testimony  in  the  case  is  to  the  effect 
that  tlie  decedent  died  from  a  tubercular  disease  of  which  the  injuries 
suffered  cannot  be  said  to  have  been  the  proximate  cause.  In  Moss  v. 
The  Phila.  R.  T.  Co.,  iH  P.  C.  4fifi,  the  Court  held  that  where  the  proof 
of  cause  of  death  is  not  clear,  no  recovery  can  be  had. 

We  hold  that  the  testimony  does  not  establish  such  facts  as  are 
necessary  to  snpport  nn  award  in  claimant's  favor.  The  award  is 
therefore  sol  asido,  and  the  appeal  sustained. 


:::,^odovGoOl^lc 
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•Riffle  V.  McClintic-Marshall  Co. 

(3  Dept.  Reports  1511.) 

Premiuft  of  cmplirycr — Injury  upoit-^Thi:  condilion  of  the  premise*  or  the  operatifrn 
of  the  cmiiloi/cr's  buniicaa  thereon. 

An  employn  uaa  iujiirvd  accidentally  during  the  Inucli  hour.  Tlic  uccideut  was 
not  due  to  the  c<)nditi<in  of  the  premiHee  ni)r  tu  the  operatiun  o£  tbc  employer'* 
business  thcrotiu.     The  disallowaiici^  of  tlic  EefercL-  was  nffinned. 


Appellant  represented  by  William  Oin»burg,  Philadelptiia. 
Appellee  represented  by  David  8.  Gendell,  Jr.,  Pottatown. 

OPIXION  BY  MACKEY— Cbairman— May  4,  1917. 

In  Getty  v.  Henderson  &  Company,  2  Dept.  Reports,  page  2450,  it 
was  held  in  an  opinion  written  by  Commissioner  Leech  that  "an 
employe  injured  on  the  premises  occupied  by  or  under  the  control  of 
the  employer  doriug  the  lunch  hour  or  when  on  his  way  home,  or  at 
any  time  or  place  when  not  actually  engaged  in  furthering  the  em- 
jiloyeHs  business  or  affairs,  is  not  entitled  to  compensation,  unless  the 
accident  was  caused  by  the  condition  of  the  premises  or  the  operation 
<tt  the  employer's  business," 

The  Referee  was  perfectly  justified  in  following  this  precedent  un- 
der the  facts  in  this  case.  His  conclusions  are  adopted  by  the  Board 
iind  the  appeal  is  dismissed. 


•Zadwifk  v.  Lehigh  &  Wilkea-Ilarre  Coal  Co. 

(3  Dept.  Reports  1497.) 
Death — Coniicetion  with  accident. 


.\ppellant  represented  by  Gilbert  9.  McClintock,  WilkesB&rre. 
Appellee  representeil  by  Roger  J.  Dever,  Wifkes-Barre. 

OPINION  BY  COMMISSIONER  SCOTT— May  4,  1917. 

The  claimant  alleged  in  her  claim  petition  that  her  husband,  who 
was  an  employe  of  the  defendant  company,  on  July  12,  1916,  auf- 

— •  CooqIc 

•Btr  ptge  G67,  Cu«i  Appenled  to  Courti.  ^' 
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fered  a  severe  sprain  b;  lifting  rock  in  the  mine  of  the  defendant 
company,  from  the  resnlta  of  which  he  afterwards  died. 

We  have  carefully  read  the  testimony  offered  l«  prove  the  accident. 
All  the  direct  statements  made  to  this  effect  are  hearsay  without 
Bufflcient  corroborating  circumstances  necessary  to  meet  the  burden 
of  proof.  In  addition,  the  medical  testimony  tn  the  case  as  to  the 
cause  of  death  and  of  the  relation  of  any  accident  to  the  death  is  con- 
flicting, uncertain  and  unsatisfactory.  Failing  to  establish  in  the 
opinion  of  the  Board  soch  a  casual  relation  between  any  injury  and 
the  death  as  to  convince  the  Board  that  the  injury  was  the  proximate 
cause  of  the  death,  we  are  constrained  to  set  aside  the  findings  and 
the  award  made  in  this  case,  and  the  appeal  is  sustained.  ^ 


Brown  v.  Bessemer  &  Lake  Erie  R.  R.  Co. 
{3  Dept.  Reports  1528.) 

Use  of  memfter — Lois  of — Eiie. 

If  an  eye  is  injnred  so  badly  that  it  in  at  no  practical  benefit  to  tbe  injured  party 
n  his  employment,  the  injury  is  equivalent  to  the  loss  of  an  eye. 


Claimant  not  represented. 

Defendant  represented  by  T.  C.  Whiteman,  Gi'eenville. 

OPINION  BY  COMMISSIONER  LEECH— May  4,  1817. 

The  employer  and  employe,  having  agreed  upon  all  the  material 
facts,  presented  their  petition  to  the  Board  to  determine  what,  if  any, 
compensation  is  payable  by  the  said  employer  to  the  said  employe, 
under  the  provisions  of  Article  III  of  the  Workmen's  Compensation 
Act  of  1915. 

It  was  agreed  that  the  claimant  suffered  an  injury  as  the  result  of 
an  accident  in  the  course  of  his  employment  by  the  defendant  com- 
pany on  January  18, 1917,  in  which  his  right  eye  ball  was  cut  and  so 
badly  injured  that  the  "part  of  sight  remaining  is  practically  no  bene- 
fit to  him  in  his  employment,"  and  that  his  average  weekly  wages  at 
the  time  of  tbe  accident  were  f  18.20. 

The  Bobrd  finds  the  results  of  the  injury  to  be  equivalent  to  the  loss 
of  the  use  of  the  eye,  and  that  his  average  weekly  wages  at  the  time  of 
the  accident  were  |18.20,  and  therefore  awards  to  the  claimant 
against  the  defendant  50%  of  his  average  weekly  wages,  fIS.20  or 
fS.lO  per  week,  payable  semi-monthly,  for  a  period  of  125  weeks. 

The  defendant  company  is  directed  to  pay  the  bills  for  medical  and 
hospital  expenses,  for  the  first  14  days,  not  to  exceed  f26  for  a  minor, 
nor  f75  for  a  major  operation.  CiOOqIc 
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Woodward  v.  Mitchell. 
(3  Dept.  Reports  1529.) 

Coune  of  emptot/meM — Place  of  accident. 

An  employe  who,  having  opened  his  employer's  store,  goes  home  for  breakfast  and 
in  injnred  while  .retaming  by  a  fall  on  the  sidewalk,  is  not  entitled  to  compensation. 


Claimant  not  represented. 

Defendant  represented  by  E.  V.  Attick^  Philadelphia. 

OPINION  BY  MACKEY— Chairman— May  4,  1917. 

The  above  case  is  a  petition  to  the  Board  for  determination  of  com- 
pensation under  agreed  facts.  It  seems  that  the  claimant  according 
to  his  osual  custom  went  to  his  employer's  store  at  6:30  A.  i/t.  and 
having  opened  the  same  for  business  remained  there  for  a  hour  until 
the  other  clerks  arrived.  He  then  went  to  his  home  for  breakfast  and 
while  returning  to  the  store,  slipped  upon  the  icy  sidewalk  and  sus- 
tained certain  injuries. 

Under  these  circumstances  we  must  refuse  compensation,  as  we 
have  uniformly  held  that  when  an  employe  is  en  route  from  hie  home 
to  his  place  of  employment  or  vice  versa,  be  is  not  in  the  course  of  his 
employment. 


"Conflitti  V.  Scranton  Electric  Co. 
(3  Dept.  Reports  1507.) 

Accidenl — Ax  to  irhat  nonatilutea  an  accident. 

Heat  stroke  or  prostration  arising  from  labor  conditions  produce  sach  physical 
changes  in  the  tissues  of  the  body  as  to  be  personal  violence  to  the  i^ysical  struc- 
ture of  the  body. 


Appellant  represented  by  Frank  B.  Stocker,  Scranton. 
Appellee  represented  by  John  Memolo,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— May  i,  1917. 

Pasquale  Conflitti  was  employed  by  the  defendant  as  a  fireman, 
and  as  such  was  firing  one  of  the  boilers  of  the  defendant  company 
on  August  7,  1916.  He  was  taken  sick  in  the  course  of  this  work  and 
died  shortly  thereafter.    The  Referee  has  found  that  the  prepondei^(j|c 
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auce  of  the  medical  testimony  shows  that  he  sufifered  a  heat  stroke  or 
Iirostration  while  working  as  such  fireman  for  the  defendant.  The 
circumstances  uuder  which  he  was  working  immediateij  prior  to  his 
illness  are  not  well  developed  in  the  testimony.  We  cannot,  however, 
say  that  the  finding  of  the  Referee  is  wrong  and  we  have  already  held 
in  other  cases  in  line  with  decisious  of  the  English  Courts  that  heat 
stroke  or  prostration  arising  from  labor  conditions  produce  such 
physical  changes  in  tlie  tissues  of  the  body  as  to  be  personal  violence 
to  the  physical  structure  of  the  body.  We,  therefore,  affirm  the 
findings  and  conclusions  of  the  Referee,  and  the  appeal  is  dismisBcd. 


Dayton  v.  Frank  P.  Miller  Paper  (Jo. 

(3  Dept.  Reports  1520.) 

Cotapenaatioti — An  to  tcrminaliiin  of  compensation. 
CompcnHRtion  wtll  be  ttnninated  as  oC  thv  date  wh»n  dlaabilitj  ceasiil. 


Claimant  not  represented. 

Defendant  repreRente<l  by  A.  M.  Tucker,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— May  5,  1917. 

On  November  8,  1916,  there  was  filed  with  the  Workmen's  Compen- 
sation Bureau  and  referred  to  the  Board  for  consideration  a  petition 
for  the  determination  of  compensation  under  agreed  facts  signed  by 
the  claimant  and  the  insurance  carrier  of  the  defendant. 

In  this  petition  the  claimant  subscribed  to  a  statement  of  facts 
which  bind  him  in  the  subsequent  proceedings.  In  this  document  we 
find  that  the  accident  was  on  August  14,  1916,  suffered  in  the  course 
of  the  defendant's  employment  and  that  the  injury  was  a  fracture  of 
the  eighth  rib  on  the  left  side.  There  was  nothing  expended  for  medi- 
cal, hospital  or  surgical  services.  On  the  lOtli  of  September  the 
claimant  was  arrested  and  committed  to  jail  without  bail  in  conse- 
quence of  a  chaise  of  a  most  heinous  oflCense,  Subsequently  the  claim- 
ant was  convicted  on  this  charge  and  is  now  known  as  "Convict 
8389"  and  is  confined  in  the  Eastern  Penitentiary  for  not  less  than 
twelve  nor  more  than  nineteen  years.  The  chai^ie  upon  which  he  was 
arrested  and  convicted  involves  the  lowest  degree  of  moral  turpitude 
witbin  the  knowledge  of  man.  This  offense  was  committed  at  a  time 
subsequent  to  tlie  injury  for  which  he  was  being  compensated. 


207 

The  Board  allowed  the  insuraace  carrier  to  file  a  petition  for 
terminatioQ  of  the  agreement  or  award  ou  account  of  disability  aB 
of  October  30,  laifi.  The  testimony  in  this  case  showa  that  the 
ineurance  carrier  met  its  full  liability  for  compensation  up  to  and 
inclnding  September  11,  1916,  and  at  that  time  the  claimant  was 
cnred  of  thin  dimibility  for  which  he  was  being  compensated  and  the 
compensation  should  terminate  as  of  that  date,  to  wit:  September 
11,  1916. 


•Anderson  v.  Terry  &  Tencb. 
(3  Dept.  Reports,  1515). 

Courae  of  employment — Place  of  aecident. 

An  employ?  while  on  liis  way  to  work  was  injured  at  a  distani-c  from  the 
plaiK  wliere  he  wan  actually  emplnyrd,  upon  proiiert;  wliioh  was  not  occupiod 
or  coDtrolled  by  his  employers,  but  which  wbb  nnder  the  eontral  of  the  party 
for  whom  hia  emiiloyem  were  worlunK-  The  award  of  the  Referee  wan  set  OHidf 
and  the  aiiiuml  of  tlifi  drfvndnnts  aiissained. 

Premitet  of  employer  injurji  upon — "FrcvtUea"  an  dUttnguivhed  from  "Properly"  of 
ihc  employer. 

The  term  "premises"  run  only  include  the  immediate  vicinity  Niirmundlng  the 
plant  or  work-place  of  the  employer.  , 


Appellant  representt^  by  Bayard  Henry,  Philadelphia. 
Appellee  represeute*!  by  Fredericlc  S.  Martyn,  Xew  York  City. 

OPINION  BY  COMMISSIONER  SCOTT—May  5,  1917. 

The  clainmnt's  deceased  husband  was  employed  by  Terry  &  Tench, 
the  defendants,  independent  contractors  engaged  in  the  business  of 
erecting  steel  bridges  and  heavy  timber  work,  who  at  the  time  of 
the  accident  which  resulted  in  the  death  of  the  deceased  employe, 
had  a  contract  for  repairing  two  bridges  for  the  Allentown  Terminal 
Railroad  Company  at  or  near  Allentown,  Pa. 

At  the  time  of  the  accident  this  Company  was  repairing  bridge 
No.  3  over  the  Lehigh  River.  The  accident  did  not  happen  at  or 
near  this  bridge,  but  on  bridge  No.  5,  on  the  west  side  of  the  Lehigh 
River,  a  distance  of  about  four  hundred  yards  from  bridge  No.  3, 
and  whei-e  no  work  under  their  contract  was  being  done,  so  far  as 
the  testimony  discloses.  It  appears  tiiat  the  deceased,  with  other 
employes  of  this  company,  boarded  at  the  Hotel  Sterling, -aitnat*  _, 
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some  distauve  northwest  of  bridge  No.  5,  where  the  accident  occur- 
red; that  he  and  other  employes  in  going  to  their  wotk  at  bridge 
No.  3,  came  down  a  public  road  running  along  the  Lehigh  Valley 
tracks  and  thence  on  to  the  tracks  of  the  AUentown  terminal  road 
to  the  working  place.  It  is  also  in  evidence  that  there  was  another 
way  down  the  Lehigh  Valley  Railroad  tracks  and  across  bridge 
No.  2,  to  the  place  of  employment. 

From  a  consideration  of  this  situation  the  Beferee  has  found  that 
the  defendant  suffered  an  accidental  injury  in  the  course  of  his 
employment  while  he  was  engaged  in  the  furtherance  of  the  business 
or  affairs  of  his  employer.  It  is  clear  that  at  the  time  of  the  accident 
the  deceased  was  not  upon  any  premises  occupied  or  controlled 
by  his  employers.  The  term  "premises"  cannot  properly,  we  think, 
be  extended  to  any  and  all  the  property  of  an  employer.  We  have 
held  in  Shell  v.  The  Philadelphia  &  Reading  Coal  &  Iron  Co.,  2  Dept. 
Reports  page  2674,  that  there  is  a  material  distinction  between  the 
term  "premises"  and  property.  We  think  this  term  can  only  include 
the  immediate  vicinity  surrounding  the  plant  or  work  place  of  the 
employer.  Besides,  the  employer  in  this  case  had  only  occupancy 
and  control  of  a  part  of  the  AUentown  terminal,  the  property  of  the 
owner  with  whom  the  defendant  had  a  contract  for  repairing  bridges. 
We  are  of  opinion  that  the  employe,  when  injured,  bore  no  such 
relation  to  his  employers  or  to  his  employment  with  them  as  to 
bring  him  within  the  protection  of  Section  301,  wherein  "personal 
injury  in  the  course  of  employment"  is  defined. 

As  a  rule,  it  has  been  held  in  compensation  cases  that  injury 
sustained  on  the  way  to  and  from  work  beyond  the  immediate  vicin- 
ity of  the  working  place  is  not  compensable,  especially  in  the  absence 
of  any  evidence  of  an  express  direction  from  the  employer  to  be 
at  the  place  where  the  accideut  occurs,  and  where  there  is  no  abeo- 
lute  necessity  to  be  to  farther  the  employer's  business  or  affairs. 
We  And  nothing  in  the  facts  of  this  case  calling  for  the  application 
of  a  different  rule.  The  award  of  the  Referee  is  therefore  set  aside 
and  the  appeal  sustained. 


Dettniar  r.  Manhattan  Life  Insurance  Co. 
(3  Dept.  Reports,  1513). 

Pky»ie<il  conditinn  of  rmploj/g — PHor  to  oeeident. 

An  employe  wan  auftrriug  from  chronic  nephritia,  whun  he  met  with  sd  acddent 
which  aggravBted  the  pre-existtng  diaeaHe  and  caused  his  death  sooDer  than  it 
otherwiRe  would  have  (HViirred.    The  award  of  the  Referee  was  affirmed. 


Appellant  represented  by  Wm.  G.  Wright,  Philadelphia. 
Appellee  represented  by  Wm.  Linton,  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— May  5,  1917. 

The  Referee  found  that  on  July  7,  1916,  Philip  Dettmar,  husband 
of  the  claimant,  whilst  in  the  course  of  his  employment  by  the  de- 
fendant, met  with  an  accident,  as  the  result  of  which  his  left  leg 
became  infected  totally  disabling  him  from  work,  and  compensa- 
tion agreement  No.  35057  was  entered  ii^to,  under  the  terms  of 
whieh  the  defendant  company  agreed  to  pay  compensation  to  Philip 
Dettmar  at  the  rate  of  $10  per  week  until  his  disability  ceased  or 
changed  in  extent.  On  December  8,  1916,  the  defendant  filed  a  peti- 
tion for  termination  of  said  agreement,  alleging  that  Philip  Dettmar 
had  entirely  recovered  from  the  effects  of  the  injury  sustained  as 
the  result  of  the  accident  of  July  7,  1916;  and  on  December  19, 
1916,  Philip  Dettmar  filed  an  answer  to  said  petition  alleging  that 
he  bad  not  yet  recovered,  and  nine  days  later,  to  wit:  December 
28,  191G,  Philip  Dettmar  died.  The  Referee  further  found  that  the 
injury  of  July  7,  1916,  had  aggravated  a  pre-existing  condition  of 
chronic  nephritis  so  that  death  occurred  sooner  than  it  would  other- 
wise have  occurred  and  accordingly  awarded  compensation. 

Prom  this  award  the  defendant  has  appealed,  admitting  as  a 
general  principle,  that  where  there  is  a  direct  casual  chain  between 
the  accident  and  the  death,  and  evidence  establishing  that  the  pre- 
pxisting  disease  was  aggravated  in  some  definite  way,  by  the  Injury, 
the  case  is  compensable;  but  denying  that  there  is  any  evidence  in 
this  case  which  would  warrant  any  such  inference,  and  alleging 
that  all  accidents  lower  the  vitality  and  that  all  progressive  diseases, 
such  as  nephritis,  probably  increase  where  there  is  such  lowered 
vitality  and  that  therefore  compensation  should  have  been  refused. 

This  is  a  fine  legal  theory  and  was  ably  argued  by  counsel,  but 
the  Board  must  hold  in  this  case  that  there  was  a  single  question 
of  fact  for  the  Referee  to  decide,  viz.,  was  the  death  of  Philip  Dett- 
mar due  to  natural  causes  or  was  the  pre-existing  nephritis,  so 
accelerated  or  aggravated  by  the  accidental  injury  and  disease  or 
infection  resulting  therefrom,  that  his  death  occurred  sooner  than 
it  would  otherwise  have  done? 

In  Golder  v.  Caledonian  Railway  Company  (40  Sc.  L.  R.  89, 1902), 
where  an  employe,  who  was  suffering  from  nephritis  and  died  as  a 
result  of  the  acceleration  of  the  disease,  it  was  held  that  death 
was  the  result  of  the  injury,  although  the  pre-existing  disease  would 
have  proved  fatal  in  time,  the  Court  saying  "Where,  but  for  the 
-  accident,  the  person  would  not  have  died  at  the  time  at  which,  and 
the  way  in  which,  he  did  die,  the  accident  must be  the  cause'^o^ 
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the  death."  Aud  in  Clover,  Clayton  &  Co.,  v.  Hughes,  B.  B.  W.  C. 
C,  where  at  the  time  of  the  accident  the  employe  was  suffering  from 
an  aneurism  in  such  state  that  it  might  have  burst  at  any  time, 
and  an  ordinary  strain  in  tightening  a  nnt  ruptured  th  aneurism, 
causing  death,  it  was  held  that  death  was  the  result  of  the  accident. 
We  can  not  permit  ourselves  to  be  led  away  from  the  reasonable 
interpretation  of  the  Compensation  Act,  by  consideration  of  over  nice 
objections  and  narrow  theories  which  were  evidently  not  in  the 
mind  of  the  legislator. 

In  Milwaukee  v.  Industrial  Commission  160  Wis.  238,  (1915)  in 
construing  the  phrase  "injury  proximately  caused  by  the  accident" 
the  Court  said  that  to  incorporate  into  the  phrase  "All  the  con- 
ceptions of  proximate  cause  in  negligence  law  would  be  to  lug  in  at 
one  door,  what  the  legislature  industriously  put  out  at  another." 

We  are  satisfied  after  a  careful  study  of  the  testimony  that  the 
Referee  was  fullywarranted  in  his  findings  of  fact  and  conclusions 
of  the  law. 

The  award  is  affirmed  and  the  appeal  dismissed. 


Russell  V.  C.  B.  Markle  &  Company. 
(3  Dept.  Reports,  1530). 

CoBipenaaiion — At  to  in-minalion  of  compensation. 

When  a  compensation  ngreement  has  been  entered  into  between  employer  anil 
employe,  the  compensation  therein  provided  must  continue  to  be  paid  by  the 
employer   until    terminated    by    a   supplemental    agreement,    or    by    a   petition    to 


Appellant's  counsel  Kline  &  Bigelow,  Hazleton. 
Appellee's  counsel  Roger  J.  Dever,  Wilkes-Barre, 

OPINION  BY  COMMISSIONER  SCOTT— May  5,  1917. 

This  petition  for  review  was  filed  by  the  claimant  and  by  mistake 
was  assigne<l  to  Referee  Beemer  instead  of  to  the  Board,  as  speci- 
fically provided  for  in  Section  423.  A  number  of  witnesses  were 
heard  by  the  Refei-ee  December  22,  1916,  and  also  the  testimony  of 
Dr.  S.  F.  Gilpin  was  taken  February  20,  1917,  who,  upon  request, 
was  consultetl  as  an  impartial  physician  as  to  the  condition  of  the 
employe's  foot.  The  method  of  pi-ocedure  has  been  entirely  wrong, 
as  is  p»inte<l  out  by  Chairman  Mackey  in  John  Sonljek  v.  Pressed 
Steel  Car  Company.  2  T>ept.  Reports,  page  1207.    It  woiild  he  entirely 
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proper  to  set  aside  all  of  these  proceediugs  and  compel  the  defend- 
ant to  file  a  petition  for  modification  or  termination  of  the  agreement 
under  Section  426.  Gmployers  must  realize  that  when  an  agree- 
ment is  entered  into  between  them  and  their  employes  flsing  com- 
pensation  for  injuries  or  when  an  award  ia  made  that  paymentR 
oil  such  agreement  or  award  must  continue  for  the  period  fixed  in 
the  schpdules  unless  modified  or  terminated  by  a  supplemental  agree- 
ment, and  where  a  supplemental  agreement  cannot  be  arrived  at, 
a  petition  must  be  filed  by  the  employer  to  modify  or  terminate 
the  agreement  or  award.  The  mere  certificate  of  a  physician  that 
the  employe's  disability  has  terminated  or  changed  will  not  justify 
suspension  of  payments  contrary  to  the  wish  of  the  employe.  -  How- 
ever, in  the  interest  of  time  and  to  save  added  expense,  this  petition 
for  review  will  be  treated  by  the  Board  as  a  petition  to  modify 
or  terminate  the  agreement  and  the  appeal  which  has  been  taken 
to  the  findings  and  conclusions  of  the  Referee  will  be  considered  by 
the  Board,  as  are  app^al8  from  award  or  disallowances. 

The  Referee  has  found  that  the  claimant  has  been  paid  compen- 
sation for  total  disability  until  the  Ist  of  August,  1916,  and  that 
total  disability  has  continued  until  February  20,  1917,  and  that  from 
that  date  until  the  time  of  hearing  the  claimant  was  able  to  do 
some  worl£.  These  findings  of  fact  are  affirmed.  And  the  award 
of  compensation  to  the  claimant  at  the  rate  of  |5.00  per  weeli  from. 
August  1,  19It»,  the  time  the  employer  suspended  payment,  as  pro" 
vlded  in  the  agreement,  until  February  19,  1917,  in(;^u8ive,  a  period 
of  twenty-nine  weeks  or  a  total  sum  of  fll5  and  that  he  shall  be 
paid  for  partial  disability  under  Clause  306-(b)  or  50%  of  the 
difference  in  his  earning  power  at  the  time  of  the  accident  and  the 
time  of  return  to  work  is  also  affirmed. 

It  is  suggested  to  the  claimant  that  he  must  make  an  effort  to 
do  such  work  as  the  testimony  indicates  it  is  now  possible  for 
him  to  perform.  Some  work  not  requiring  too  active  use  of  his 
foot.  Good  faith  in  this  will  be  expected  and  required  by  this 
Board.  Refusal  to  do  such  work  without  justifiable  cause  will, 
upon  proper  application  by  the  employer,  lead  to  an  order  of  ter- 
mination of  all  compensation. 

The  appeal  from  the  findings  and  award  of  the  Keferee,  Treating 
the  petition  as  one  for  modification  or  termination,  and  disregarding' 
it  as  a  petition  for  review,  is  dismissed. 


Itahuer  v.  Pennsylvaiiia  B.  E.  Co. 
(3  Dept.  Reports.  1532). 

AgreemeitU   heticeen  t^rtie$  suhseguent   to  accident — As  to  rcfooaiioii  of  Board'x 
approvo! — Practioe — When  a  oompentation  agreement  it  /raHdulently  oitain«d. 
Upon  proof  of  fraud  the  Board  will   recontildrr  its  approvnl  nf  a  compensadou 

agreement  and  disapprove  the  same. 


OPINION  BY  COMMISSIONER  LEECH— May  5,  1917. 

On  January  25,  1!)17,  the  claimaQt  above  named  signed  and  Bwore 
to  two  claim  petitions,  setting  forth  in  each  that  he  soflfered  an 
injury  by  an  accident,  on  December  5,  1916,  in  the  course  of  his 
employment  by  the  defendant  which  disabled  him  nntil  January  12, 
1917,  and  on  February-  5,  1917,  the  parties  executed  an  agreement, 
No.  63560,  in  which  the  defendant  agreed  to  pay  compensation  to 
the  claimant  for  the  period  of  bis  allied  disability,  6  weeks  and 
i  daya,  at  the  rate  of  60%  of  his  average  weekly  wages  $12.40,  or 
16.20  per  weeli,  mailing  a  total  sum  of  |22.73. 

The  defendant  did  not  carry  out  its  part  of  the  agreement  for 
reasons  which  seem  to  hare  been  well-founded,  an  investigation  hav- 
ing satisfied  it  that  the  claimant  was  not  truthful  in  stating  the 
facts  concerning  his  disability  as  is  evidenced  by  an  afBdavit  made 
by  the  claimant  before  Earl  M.  Rousfa,  a  justice  of  the  peace,  in 
and  for  the  County  of  Northumberland,  on  the  10th  day  of  March 
1917,  in  which  he  says  that  the  facts  set  forth  in  bis  petition  of  the 
26th  day  of  January,  1917,  addressed  to  the  Pennsylvania  Department 
of  Labor  and  Industry,  Workmen's  Compensation  Bureau,  are  incor- 
rect ;  that  he  was  not  incapacitated  ttetween  December  6,  1916,  and 
January  12,  1917,  bnt  that  be  was  employed  continuously  in  varions 
capacities  from  Decemlier  12,  1916  to  December  20,  1916;  and  there- 
after he  was  employed  irregularly  until  January  ,12,  1917. 

The  Board  hereby  reconsiders  its  approval  of  the  said  agreement 
and  the  same  is  hereby  disapproved. 


Amezdros  v.  Jones  &  Laughlin  Steel  Co. 
(3  Dept.  Reports,  1672). 

Coarse   of   emplopment — Employe  not   enga^/ed  in   Ihe   performance   of  hit   duUt* 
vhen  injured. 

While  resting,  accordiog  to  costom,  fmm  bis  labors,  in  order  to  become  phyrically 
able  to  resume  bis  work,  tta  employe  was  killed.  Helil,  that  be  was  in  the  conrae 
of  his  employment  when  the  acddent  occurred. 

Depeniencv — Pareni  ttpon  ekUi. 

The  father  of  the  dt-ceaaed  bod  was  unable  to  work,  nod  the  deceased  son  cno- 
tributed  all  his  earnings  to  the  support  of  the  home.  Held,  tbat  the  mother  was 
actually  dependent  upon  the  deceased  son's  eamines,  and  compensation  waa 
awarded. 


OPINION  BY  MACKEY— Chairman— May  7,  1917. 
HEARING  DB  NOVO. 

Testimony  taiea  by  CommissioiierH  Jotm  A.  Scott  and  James  W. 
Leech,  at  Johnstown,  April  13, 1917. 

The  above  bearing  de  novo  wm  held  in  consequence  of  the  following 
order  filed  January  25,  1917: 

"It  seems  to  the  Board  that  a  hearing  de  novo  in  the 
case  would  give  an  opportunity  to  more  fully  develop 
it  by  competent  testimony. 

A  full  exposition  of  the  truth  can  injure  no  one  and 
therefore  in  the  hope  of  producing  more  satisfactory 
evidence  the  said  hearing  de  novo  is  awarded,  time 
and  place  of  hearing  to  be  subsequently  determined 
upon." 

FINDINGS  OF  FACTS. 

Ist — Frank  Amezdroz,  the  deceased  at  the  time  of  his  death, 
August  8,  1916,  was  the  minor  son  of  Mary  and  Julius  Amezdroz, 
the  claimants. 

2nd — At  the  time  of  death  both  the  deceased  and  the  defendant 
had  accepted  the  terms  of  the  Pennsylvania  Workmen's  Compensa- 
tion law  of  1915. 

3rd — At  the  time  of  the  death  of  the  deceased  he  was  contributing 
all  bis  earnings  to  bis  mother.  The  father  at  that  time  and  is  now 
of  unsound  mind  and  with  no  earning  capacity.  He  has  been  in  this 
condition  for  the  last  eighteen  years. 

4th — The  contributions  of  the  deceased  to  bis  mother  were  abso- 
lutely necessary  to  the  maintenance  of  ber  home  and  support  of 
her  family.  She  was  actually  dependent  upon  the  deceased  son's 
earnings  and  she  had  a  natural  and  lawful  right  to  the  same. 

5tb — Computation  of  wages. 

The  evidence  shows  that  the  deceased  worked  from  May  31  until 
August  8  at  1  A.  M.,  the  date  of  the  accident.  In  this  period  there 
were  10  Sundays,  10  Saturday  half-holidays  and  the  Fourth  of  July. 
There  is  no  evidence  that  there  was  any  time  lost  by  the  deceased 
because  of  the  defendant's  place  of  business  being  shut  down  or 
that  he  lost  any  time  for  reasons  over  which  he  had  no  control. 
His  total  wages- for  the  period  amounted  to  Sfl  43.74,  his  average 
daily  wage  is,  therefore,  12.71.  The  average  weekly  wage  is  5% 
times  the  daily  wage  or  f  15.91.  (See  Rules  for  Ascei*taining  Wages, 
Bulletin  No.  3  page  8.) 

6th — On  the  date  of  the  accident  wliich  caused  the  death  of  the 
deceased,  in  connection  with  a  companion,  he  was  acting  as  a  brake- 
man  on  one  of  the  "dinkey"  engines  of  the  defendant.    These  were 
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used  to  move  red  hot  ingots  from  one  part  of  the  defendant's 
plant  to  the  other.  This  work  involved  the  exposure  of  the  workmen 
to  so  much  heat  that  it  hecame  necessary  for  them  to  take  turns 
tind  while  one  was  working,  the  other  would  be  refreshing  himself 
in  aoine  cooler  part  of  the  defendant's  plant.  This  is  a  long  estab- 
lished custom  and  as  a  matter  of  fact  it  is  admitted  hy  the  de- 
fendant that  this  iH  the  usual  and  ordinary  method  adopted  by  the 
men  engaged  in  this  occupation.  It  is  conceded  by  the  defendant 
that  when  one  workman  was  thus  resting  preparatory  to  resum- 
ill);  hin  work  that  he  was  acting  in  behalf  of  the  defendant. 

7th — The  deceased  Frank  Amezdroz  on,  August  8,  1916,  at  1  A.  M., 
was  thus  resting  in  onler  to  become  physically  able  to  resume  his 
occupation  for  the  defendant  and  to  give  the  defendant  the  full 
advantage  of  all  his  ability  to  work.  He  placed  a  board  upon  one 
of  the  railroad  tracks  connected  with  the  defendant's  place  of  busi- 
ness but  which  at  that  particular  time  was  not  in  use  and  there 
he  lay  down.  The  track  thus  selected  by  the  deceased  upon  which 
to  rest  was  a  side  track  used  principally  for  storing  buggies  and 
steel  that  was  not  immediately  required  tor  use.  At  times  it  was 
several  days  before  tile  ingot  butts  that  were  placed  upon  these 
buggies  would  be  moved.  Employes  of  the  defendant  saw  the  de- 
ceased lying  upon  this  board  for  a  considerable  length  of  time  before 
he  was  killed. 

It  was  customaiy  for  men  to  rest  about  the  plant  at  places  selected 
by  tbeniHelveK.  As  a  matter  of  fact,  it  was  one  of  the  recognized 
customs  in  the  employment  of  these  men  that  they  should  "spell" 
each  other  in  this  way.  While  in  this  position  the  board  upon  which 
the  deceased  was  lying  was  either  struck  by  a  passing  engine  or 
in  some  manner  he  was  knocked  from  the  Board  and  struck  by 
an  engine  with  such  force  that  he  was  killed. 

CONCLUSIONS  OF  LAW. 

l8t — Frank  Amezdroz  on  August  S,  1916,  at  the  time  of  the  acci- 
dent which  caused  his  death  was  in  the  course  of  his  employment 
for  the  defendant  company. 

2nd— The  parents  were  dependent  upon  the  wages  of  their  deceased 
stm  Frank  Ainesdroz  at  the  time  of  the  accident,  which  caused  his 
death.    The  father  is  devoid  of  earning  capacity  beiSiuse  of  insanity. 

yrd — The  mother  is  entitled  to  an  award  as  a  dependent  parent 
u|)on  whom  falls  the  support  of  the  husband  and  family. 

AWARD. 
It  is  ordereil  that  the  defendant,  the  Jones  &  Laughlin  Steel  Com- 
pany, pay  to  Mary  Amezdroz,  for  the  use  of  herself  and  her  husband, 
both   being  dc]>endent  parents  of  Frank  Amezdroz,  deceased,  20% 
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of  $15.91  the  average  weekly  wage  or  $3.18  for  a  period  of  300 
weeks  from  the  8th  day  of  August  1916,  together  with  flOO,  as 
expenses  of  last  sickness  and  burial,  together  with  the  cost  of  these 
ItroCeedings. 


•Hedglin  v.  Lake  Ariel  Lumber  Co. 

(3  Dept.  Iteports,  1611). 

Independent  eoniraelor — /Is  diniinguinked  jrom   un   employe. 

Ill  ikfciidatit  Lad  ii  nCrnitf'd  uitb  Miiiiilirvilk  t  oit  timber  stumliDg  oi 
liromiaiN  bilon^nK  to  h  tlilnl  purU  to  load  the  Bnmi'  on  vnrs  and  agreed  I 
iwv  Liin  flocording  to  the  number  of  fett  of  lumber  contHinnl  in  tJie  logs  nfttr 
tliy  were  8inn>  1  1  be  defindont  Iposed  a  hSw  mill  to  seid  Mandemile  for  a 
cviisideratitiii  of  hft}  ci  iitit  per  tlioUHUii  1  feet  of  lumber  sawed  aud  be  lu  turn 
roiitracted  to  do  the  work  in  a  lorkmaulilte  miinner  RUbjeet  to  tie  iiispeetion  and 
inHtnietion  of  thi  suiitnntmdent  of  tlie  dif<ndant  Tlie  clalmHDt  was  imploded 
na  a  nratrhmnn  b>  Minderville  and  sustained  tlic  uceideutal  Iosr  of  bis  hand 
while  MO  enploMd  H  k1  tbat  Maud  rville  was  an  independaut  contractor  and 
tbe  award  of  the  Referte  was  reieraed 

I'er    Chairman    Mnrkt}         Section    105    cauiiut    poa^ibK    mean    that    id    order 
to  be   nn  indeiieiidint  ei  nt raptor  antb   perbou   must   actuallv   bate 
man\   otheni  at  the  ^am     time      The  ttst  must  nvctssanl}   be  whether  c 
IK  in  Biieh  B  position  that  hi    eould  coutrai-t  with  others  at  the  name  tit 
this   cn«e    wbothi  r   or    n  t    Uandi  rvtile   muld    haie   entered    into   t 
other  iiarties  at  the  saini.  time  that  he  waa  doing  this  work  for  the  defendant 

Ippcil — 4s  iu  I  iidciici,  brj  rt  B  aid  on  argun  t  it  of  appeal 

On  appeal  the  Hoard  will  review  the  whole  testimony  and  will  disregard 
liny  stiKbt  irr  r<<  madi  b\  the  R  fcrei  in  aHsembling  his  fiiidingN  of  taet  or  cuu 
eliiKions  of  law. 


Appellant  represented  I»y  Prank  R.  Stocker,  Scranton. 
Appellee  not  represented. 

OPINION   ItY  MACKEY— Chairman— May  7,  1917. 

On  August  19,  19HJ,  the  above  named  claimant,  Morris  Hedglin 
was  ill  the  employ  of  George  A.  Manderville  as  a  watchman  at  a 
sawmill  located  near  Hollistepville,  Wayne  County,  Pa.  This  mil! 
was  leased  by  the  defendant  to  the  said  Manderville,  aud  was 
teijiporarily  located  upon  property  formerly  belonging  to  John  Wil- 
cox, from  whom  the  defendant  had  purchased  it. 

The  records  show  that  there  was  a  written  contract  between  the 
defendant  and  the  claimant  providing  in  its  many  clansea  for  appar- 
ently every  contingency  that  couhl  arise. 
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Upon  the  above  named  date  the  daimaiit,  while  upon  the  said 
property  and  in  the  course  of  his  employment,  suffered  a  very 
severe  injary  in  coming  in  contact  with  a  saw,  and  sustained  the 
loss  of  one  of  his  hands.  The  Referee  awarded  compensation  in 
favor  of  the  claimant,  against  the  Lake  Ariel  Lumt)er  Cktmpany, 
the  defendant,  presumably  believing,  under  his  translation  of  the 
evidence  into  his  findings  of  fact  and  the  conclusions  of  law  which 
he  drew  therefrom,  that  the  claimant  was  entitled  to  compensation 
under  section  302-{b)  of  the  Pennsylvania  Wot-kmen's  Compensation 
Law  of  1915 ;  for,  as  we  read  the  whole  report  of  the  Referee,  it 
necessarily  leads  us  to  the  conclusion  that  he  construed  the  defend- 
ant an  employer,  who,  in  the  language  of  such  eection,  "permits  the 
entry,  upon  the  pi-emises  occupied  by  him  or  under  his  control,  of 
n  laborer  or  an  aHSistaut  hired  by  an  employe  or  contractor,  etc." 

The  defendant  has  appealed  from  this  award,  alleging,  generally, 
that  the  claimant  was  not  an  employe  of  the  defendant,  in 
any  sense  of  the  word,  and  that  the  relationship  that  existed  be- 
tween the  said  Oeoi^e  A.  Manderville  and  the  defendant  was  not 
Kuch  that  by  any  construction  of  our  law  compensation  could  follow, 
bat  to  the  contrary  it  urges  that  George  A.  Manderville  was  an  inde- 
|)endent  contractor  whose  employes  if  injured,  must  look  to  him  for 
comiiensation  only,  without  any  redress  as  against  the  defendant. 

The  defendant  has  criticised  the  Referee's  fifth  finding  of  fact, 
which  is.  "That  on  August  19th,  1916,  the  claimant  suffered  violence 
to  the  physical  structure  of  his  body  by  an  accident,  in  the  course 
of  his  employment  with  the  defendant,  or  while  on  premises  more 
or  less  under  the  control  of  the  defendant." 

The  defendant  suggests  that  if  this  finding  of  fact  be  relegated 
to  its  proper  place  imder  the  conclusions  of  law,  the  award  most 
necessarily  fall,  because  the  said  award  cannot  stand  upon  the  first 
finding  of  fact  that  the  claimant  was  in  the  employ  of  Qeorge  A. 
Manderville.  This  does  not  necessarily  follow,  but  must  depend 
upon  the  proper  interpretation  of  the  relationship  that  existed  at 
the  time  of  the  accident  between  the  dependent  and  the  said  Mander- 
ville. The  suggestion  by  the  defendant  that  the  withdrawal  of  the 
fifth  finding  of  fact  will  cause  the  award  to  fall,  because  it  will 
then  liave  nothing  upon  which  it  can  rest,  involves  a  consideration 
of  the  technicalities  of  pleading,  rather  than  the  merits  of  the  whole 
case,  as  disclosed  by  the  evidence.  To  adopt  this  suggestion  would 
be  contrary  to  the  spirit  of  this  humanitarian  law.  We  prefer,  to 
consider  not  the  technicalities  of  the  pleader,  but  to  weigh  the  whole 
evidence  that  came  before  the  Referee,  and  either  to  affirm  or  to 
leverae  this  award  upon  the  record  itself,  rather  than  to  be  con- 
trolled by  the  method  by  which  the  Referee  arrived  at  bis  result. 
We  assume  it  to  Ik-  onr  duty,  then,  in  this  case,  as  well-  as  ittiall 
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others,  t(»  revieH'  the  whole  teetiiuouy  as  certified  to  us  by  the 
Referee,  in  order  that  our  finai  award  shall  be  based  upon  the 
evideuce,  without  any  very  great  regard  to  the  rather  immaterial 
errors  that  may  have  crept  into  the  manner  of  the  Referee's  assem- 
bling his  facts  of  law. 

The  closing  paragraph  of  Section  420,  of  the  Pennsylvania  Work- 
mpn'»  Comppnsation  Law,  1915,  readsi 

"Ab  t«oon  as  may  be  after  such  hearing,  the  Board 
«hall  either  sustain  or  reverse  the  Referee's  award  or 
disallowance  of  compensation,  or  make  such  modification 
thereof  as  it  shall  deem  proper." 

Wittx  this  commission  from  the  legislature,  we  cannot,  therefore, 
determine  the  real  merits  of  any  case  by  confining  ourselves  to  the  ~ 
consideration  of  the  form,  order  or  technicalities  involved  in  the 
Ueferee's  report.  The  evidence  in  the  case  is  before  us,  and  to 
that  we  shall  address  ourselves  and  upon  it  base  our  final  judg- 
ment. 

We  a<lopt  the  Referei-'s  first,  second  and  fourth  findings  ol"  fact, 
without  modification.  The  sixth,  seventh,  eighth,  ninth,  tenth  and 
eleventh  findings  of  fact  are  also  adopted  as  we  do  not  understand 
that  there  is  any  contention  on  the  part  of  the  defendant  that  there 
is  any  error  involved  in  them.  We  strike  out  the  third  and  fifth 
findings  of  fact  as  undoubtedly  in  the  nature  of  conclusions  of  law, 
i-ather  than  statements  of  fact,  and  in  their  places  substitute  the 
following: 

"On  the  day  of  the  accident  the  defendant,  the  Lake  Ariel  Lumber 
Company,  had  contracted  with  George  A.  Manderville  to  cut  timber 
that  was  standing  on  the  former  premises  of  John  Wilcox,  in  Wayne 
County,  Pa.,  and  to  load  the  same  on  cars,  and  agreed  to  pay  for 
the  same  by  the  piece  or  by  the  number  of  feet  of  lumber  after 
the  logs  were  Hawed,  During  the  progress  of  the  work  it  became 
necessary  for  the  said  Manderville  to  secure  a  sawmill.  The  defendant 
company,  through  its  general  manager,  purchased  one  and  the 
same  was  leased  to  the  said  Manderville  for  the  consideration  of 
50  cents  per  thousand  feet  of  lumber  thus  sawed.  The  said  Man- 
derville hired  the  claimant  as  a  watchman  at  this  mill,  located 
upon  the  property  formerly  of  John  Wilcox  where  the  timber  was 
being  felled  and  the  logs  sawed. 

We  alBO  include  in  our  facts  a  brief  statement  of  the  terms  of 
the  written  contract  as  follows: 

The-said  agreement  is  dated  September  30,  1015,  and  was  executed 
by  the  parties  thereunto.  The  Lake  Ariel  Lumber  Company,  defend- 
ant, and  the  party  of  the  first  part  therein  by  this  written  instru- 
ment granted  to  the  said  George  A.  Manderville,  the  right  to  wj^c 
draw,  saw  and  load  the  lumber  thereby  produced  upon  the  cars  "at 
Wimmera,  Pa. 
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This  cutting  wa«  to  be  done  on  tlie  aforesaid  Wilcox  tract.  The 
agi-eement  provides  for  a  scale  of  eoiupensation  per  thousand  feet 
for  the  said  lumber.  The  Lake  Ariel  Lumber  Company  agreed  to 
provide  a  road  for  the  said  Oeoi'ge  A.  Manderville  across  a  tract 
of  land  known  as  "Bird's  land,"  so  he  could  have  easy  access  to 
the  Wilcox  proitei'ly.  It  also  agreed  to  secure  for  the  said  George 
A,  Mauder^'ille  a  dock  at  "Winiiners  for  loading  purposes.  The  said 
d4)ck  was  then  owned  by  a  third  party,  but  the  defendant  in  the 
said  written  agreement  undertook  to  secure  the  same  from  the  owner' 
for  the  use  of  Manderville,  who  in  turn  as  the  party  of  the  second 
part  in  the  said  written  agreement,  contracted  to  do  the  work  in  a 
workmanlike  manner  subject  to  the  inspection  and  instruction  of 
the  superintendent  of  the  defendant." 

In  the  said  written  agi-eement  Manderville  undertook  to  comply 
with  many  terms  and  speciti cat  ions  as  to  how  the  lumber  was  to  be 
cut  and  the  condition  in  which  he  was  to  leave  the  ground  and  the 
stumps.  He  also  contracted  for  peeling  bark  and  covenanted  to 
cut  at  least  60,000  feet  per  mouth  if  tlie  defendant  needed  the  same 
to  fill  its  orders.  He  also  contracted  to  complete  the  whole  opera- 
tion before  January  1,  1918. 

There  ia  also  a  clause  in  this  contract  by  which  Manderville  agreed 
to  abide  by  the  result  of  mine  inspection  as  to  this  lumber.  He 
also  therein  confessed  judgment  iu  the  sum  of  one  thousand  dollars 
conditioned  upon  full  compliance  with  the  terms  of  this  agreement. 

The  concluding  covenant  of  the  agreement  provides,  that  if  it 
becomes  necessary  to  build  an  extension  to  the  railroad  switch  at 
A\'immers,  that  each  party  was  to  bear  one-half  of  the  expense.  The 
rights  of  the  parties  hereto  must  depend  upon  these  findings  of 
fact  by  the  Board.  Section  409  of  the  Act,  June  2,  1915,  P.  L.  736 
Inter  Alia  provides,  "The  Board's  Undings  of  fact  shall  in  all  cases 
be  tinnl."  This  provision  has  just  been  upheld  in  PoluskiewiciB  v. 
Philadelphia  &  Reading  Coal  &  Iron  Company  No.  373  Januarv" 
Term  1916  Supreme  Court  of  Penna.    (Not  yet  reported*. 

We  have  this  situation  before  us,  then:  The  defendant  had  pur- 
chased the  standing  timtier  on  the  tract  of  land  known  as  the  Wilcox 
tract,  and  had  entered  into  a  written  contract  with  the  said  George 
A.  Manderville,  whereby  the  latter  was  to  cut  said  timber  and  reduce 
the  same  to  lumber  by  sawing  the  same  with  a  sawmill  leased  to 
him  by  the  defendant  company,  and  placed  upon  the  Wilcox  tract. 
The  claimant  was  employed  by  the  said  George  A.  Manderville  as 
his  watcbnmn.  Over  this  claimant  the  defendant  had  no  supervision 
or  control,  nor  was  there  any  relationship  of  employer  and  employe 
between  them,  the  defendant  merely  having  retained  a  general  super- 
vison  of  the  cutting  of  the  trees  and  the  inspection  of  the  lumber 
when  it  was  loadetl  on  the  cars,  to  be  measured  up  for  the  purpose 
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of  calculating  tUe  coiupensation  that  was  due  Maiiderville  for  bis 
work.  The  question,  therefore,  involved  in  this  case  is  whether  or 
not,  under  these  facts,  there  can  be  any  liability  for  compensation 
to  the  claimant  on  the  part  of  the  defendant  for  injuries  sustained 
by  the  claimant  in  the  course  of  his  employment.  It  roust  be  remem- 
liered  that  Section  302-(b)   provides: 

"After  December  tbirty-tlrst,  one  thousand  nine  huu- 
di-ed  and  fifteen,  an  employer  who  permits  the  entry, 
upon  premises  occupied  by  him  or  under  his  control,  of 
a  laborer  or  an  assistant  hired  by  an  employe  or  con- 
tractor, for  the  performance  upon  such  premises  of  a 
part  of  the  einployer'a  regular  business  entrusted  to 
that  employe  or  ct»ntractoi',  shall  be  conclusively  pre- 
sumed to  have  agreed  to  pay  such  laborer  or  assistant 
compensation  in  accordance  with  the  provisions  of  ar- 
ticle three,  unless  the  employer  shall  post  in  a  conspic- 
uous place,  upon  the  premises,  etc." 

Section  105  of  the  Act,  defin<>8  the  word  "contiactor"  as  used 
in  this  section,  and  thei-efore,  to  properly  interpret  Section  302-(b), 
we  must  look  to  Section  1(>~>  to  be  informed  as  to  just  what  the 
word  "contractor"  means,  as' used  in  section  302-<b)  and  so,  in 
our  inquirj',  we  find  that  section  105  provides  that  the  word  "con- 
tractor" shall  not  include  a  contractor  engaged  in  an  independent 
business  other  than  that  of  supplying  laborers  or  assistants.  If 
the  defendant  were  a  contractor,  and  had  sublet  its  contract  to 
remove  this  timber,  to  Manderville,  then  our  course  would  be  easy. 
If  tliere  was  any  evidence  to  impugn  the  integrity  of  this  written 
contract  between  Manderville  and  the  defendant,  so  as  to  reilucc 
it  from  a  solemn  written  engagement  between  competent  parties 
to  a  mere  subterfuge  to  defeat  the  compensation  of  the  claimant, 
then  onl*  course  would  again  be  easy.  In  this  connection  we  find  that 
there  could  be  no  possible  motive  to  induce  the  defendant  to  adopt 
any  questionable  tactics  to  defeat  the  claimant  for  the  liability, 
if  any,  would  he  met  by  an  insurance  carrier  and  therefore  the  de- 
fendant has  ao  real  interest  at  stake. 

In  the  interpi-etation  of  this  statute,  under  this  evidence  we  can 
arrive  at  no  other  conclusion  than  to  find  George  A.  Manderville 
an  independent  contractor,  and  the  claimant  his  employe,  and  by 
no  process  of  reasoning  can  the  responsibility  under  the  terms  of 
our  compensation  law,  be  placed  upon  the  defendant  for  this  most 
unfortunate  accident. 

Our  conchisioos  in  this  respect  are  not  changed  by  a  consideration 
of  tlie  authorities  on  the  subject,  to  determine  whether  or  not  the 
i-eservation  by  the  defendant  in  its  contract  with  Manderville,  of 
the  right  of  inspection  and  direction  by, its  superintendent  alters  the 


Bitiiation.  In  Equi  v.  Eoelle-Speth  &  Companjr,  3  Dept.  Beports, 
204  Audenried,  P.  J.  Common  Please  Conrt  No.  4,  Philadelphia 
County,  said: — 

"The  control  of  the  reeutt  of  the  work  is  a  very  differ- 
ent thing  from  the  right  to  direct  the  manner  in  which 
the  work  shall  be  done.  One  who  exercises  an  inde- 
pendent employment,  and  contracts  to  do  a  piece  of 
work  according  to  his  own  methods,  without  being  sub- 
ject to  the  control  of  his  employer,  except  as  to  the 
results  of  the  work,  is  an  independent  contractor  and 
not  a  servant." 

In  these  observations  Judge  Audenried  simply  followed  the  line 
of  cases  well  established  in  Pennsylvania.  Mr.  Juatice  Gordon  in 
Edmonson  v.  Pittsburgh,  McKeesport  aud  Youghiogheny  Railroad 
Co.,  Ill  Penna.  318,  followed  Mr.  Justice  Mercur,  in  the  observa' 
tion  that: 

"If  one  renders  service,  in  the  course  of  an  occupation, 
representing  the  will  of  the  employer  only  as  to  the 
result  of  the  work,  and  not  as  to  the  means  by  which  it  is 
accomplished,  it  is  an  independent  employment." 

The  defendant  had  no  concern  as  to  the  means  employed  by  Man- 
den'ille  to  comply  with  his  contract.  The  defendant  had  no  power 
of  direction  as  to  the  number  of  men,  or  what  men,  should  be  placed 
on  this  operation.  The  defendant  was  merely  concerned  with  the 
result  of  Manderville's  work,  and  not  his  manner  of  doing  it  other 
than  specified  in  the  written  contract.  The  mere  reservation  of  direc- 
tion and  inspection  in  no  way  disturbs  his  character  as  an  iude- 
liendent  contractor,  for  we  take  it  that  this  power  was  reserved 
for  the  purpose  of  inspecting  or  rejecting  the  lumber  when  it  was 
to  be  measured  for  the  purpose  of  remuneration  under  the  terms  of 
the  contract. 

It  is  seriously  urged  as  against  this  conclusion  that  Bection  105 
defining  the  term  "contractor"  speciaUy  provides  that  before  we 
can  determine  that  a  particular  individual,  corporation  or  Arm 
is  to  l)e  considered  an  "independent  contractor"  that  we  must  find 
iu  the  language  nf  the  .\ct,  that  "he  serves  persons  other  than  the 
employer  in  whose  service  the  accident  occurs." 

It  is  ver>-  obvious  that  by  this  qualification  the  Legislature  intended 
to  render  it  impotu>ible  for  an  employer  by  a  subterfuge,  to  which  we 
have  previously  adverte<I.  to  escape  the  liability  imposed  by  a  com- 
[>en8ation  law. 

The  law  will  not  allow  an  employer  to  take  a  man  who  would  other- 
wise be  considered  an  employe  and  who  fls  a  matter  of  fact  is  an  em- 
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ploye,  and  by  the  mere  form  of  entering  into  a  contract  to  change  his 
status  from  an  employe  to  an  independent  contractor  merelj'  to  gala 
immunity  from  compensation  liability. 

The  mine  workers  of  Fennsylrania  present  such  a  case.  Although 
many  miners  are  acting  under  a  written  or  verbal  contract  and  em- 
ploy their  own  aesistants  and  are  paid  by  the  value  of  their  output, 
nevertheless,  it  has  never  been  contended  that  such  men  are  any  other 
than  employes  and  there  has  never  been  an  attempt  on  the  part  of  the 
operators  to  avoid  liability  for  compensation  because  of  this  method 
of  hiring.  But  such  a  situation  is  entirely  different  from  the  one 
under  consideration.  There  the  mine  owners  are  operating  their  own 
mines.  They  are  in  full  possession  and  control  of  them.  They  have 
many  employes  in  the  stime  mine  doing  various  kinds  of  woric  and 
their  contracts  with  the  miners  are  simply  their  system  of  bookkeep- 
ing or  manner  of  employing  their  men.  Here,  however,  the  defendant 
purchased  a  tract  of  timber  land  and  by  a  carefully  prepared  written 
contract  entered  into  many  engagements  with  George  A,  Mander- 
ville  who  cither  in  person  or  by  representative  went  upon  the  premises 
and  assumed  sole  control  and  took  with  him  his  own  employes. 

Section  105  cannot  possibly  mean  that  iu  order  to  be  an  independ- 
ent contractor  such  person  must  actually  have  contracts  with  many 
others  at  the  same  time.  The  test  must  necessarily  be  whether  or  not 
he  is  in  such  a  position  that  he  could  contract  with  others  at  the  same 
time,  or  in  this  case,  whether  or  not  Manderville  could  have  entered 
into  contracts  with  other  parties  at  the  same  time  that  he  was  doing 
this  work  for  the  defendant. 

In  the  case  of  the  miner,  there  is  the  consideration  of  the  personal 
ability  of  the  contracting  miner.  In  the  case  under  consideration 
Manderville  need  never  to  have  been  upon  the  premises  but  could  have 
been  superintending  any  number  of  contracts  at  the  same  time. 

We,  therefore,  reverse  the  Referee's  conclusions  of  law  and  set  aside 
his  award. 


•Buffetti  V.  Philadelphia  &  Reading  Coal  &  Iron  Co. 
(li  Oept.  Reports  1668.) 

Wages — Campulation  of  wages. 

It  there  Is  an  agreement  between  emiilofer  and  employe  that  such  aupplleg  bb  the 

employe  purchased  from  the  employer  should  be  charged  agBinat  him  and  be  de- 

dncted  by  the  employer  from  the  employe's  semi-monthly  ^y  check,  the  value  of  snch 

supplies  must  be  deducted  from  the  employe's  gross  earnings  in  computing  compen- 


*See  puce  SST,  C^aet  Appeilert  to  CcfDiIh. 
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Dcpendenev — Sicp-children  who  icere  not  members  of  ileccdent't  houteliold  at  the 
time  of  hit  death. 

If  stepchildren  arc  not  members  of  the  decedent's  bouMhold  at  the  time  of  his 
death,  tbey  are  not  entitled  to  compensation. 


ClaimaDt  repreeented  by  Roger  J.  Dever,  Wiikes-Barre, 
Defendant  repi-eseiited  by  John  F.  Whalen,  Pottsviile. 

(H'lNlOX  BY  COMMISSIONER  SCOTT— May  7,  1917. 

Both  tbe  claimant  and  the  defendant  have  appealed  from  the 
award  made  in  this  ca»e,  the  claimant  from  the  conclualoii  by  the 
Referee  that  tlie  amount  of  money  expeuded  b}'  tbe  deceased  employe 
for  snpplien  |tiirfha8e<l  from  the  defendant  should  be  deducted  from 
the  wagen  of  the  employe  in  computing  the  amount  of  compensation. 

T'i>on  a  review  of  tbe  testimony  in  the  case  with  reference  to  this  " 
feature,  we  hold  that  the  Referee  was  correct  and  that  hie  finding 
and  cuneluHion  in  within  the  rule  aniiouncwi  by  Chairman  Miickey  in 
Walker  r,  Allegheny  ^fining  Company,  ti  Dept.  Ke|)ort8,  page  384. 
The  award  of  the  Referee  is  therefore  aflSmied  in  this  respect. 

The  defendant,  in  support  of  its  appeal,  contends  that  the  two  step- 
children. Carlo  and  Ktella  Villa,  are  not  entitled  to  compensation  as 
dependents,  for  the  i-eawtn  they  were  not  members  of  decedent's  house- 
hold at  the  time  of  his  death.  We  are  of  opinion  the  qualifying 
clause,  "if  members  of  decedent's  household  at  the  time  of  his  death" 
refers  not  only  to  children  to  whom  the  decedent  stood  in  loco  pa- 
rewfw,  but  also  Ut  step-children  and  adopted  children,  and  since  Carlo 
and  Stella  Villa,  wtepK-hildren  of  the  dei-edent,  were  not  members  of 
his  household  at  tbe  time  of  his  death,  but  were  permanently  living 
and  residing  elsewhere  at  that  time,  it  follows  that  his  widow,  the 
"laimant.  is  not  eiititie<l  on  account  of  each  of  said  step-children,  to 
r)%  of  the  average  weekly  wages  of  the  decedent  as  part  of  her  com- 
pensation as  awarde<l  bv  the  Referee,  nor  are  the  guardians  of  such 
Htep-ehildi-en  entitled  lo  any  compensation  after  the  expiration  of 
tlie  -HH)  weeks  during  which  the  widow  is  entitled  to  compensation. 

Tbe  award  is  therefore  modified  in  accordance  with  these  views,  in 
all  other  i-es|H'cts  aftirme<l. 


Tonrich  r.  IMiiladelphia  &  Beading  Coal  &  Iron  Co. 

(3  Dept.  Reports  1669.) 

Henring'Tte  norn — When  it  toll  he  granted. 

Contemporaniiiiis  with   the  eiplonion   of   a  ehnrge  of  dynamite   in   a   mine,   the 

drtjPHW^  emploj-e,  a  miner,  aiiRiTPtl  u  strnke  of  cerebral  apoplexy.    Two  pliyaieians, 

lH>th  in  Ihn  fmplo.v  of  iho  defendant  teiititied  that  the  stroke  was  not  canted  by  tlie 
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i-xplosion,  but  probably  would  Lave  occurred  wherever  tbc  deconseii  employe  migbt 
have  bceo  at  that  particular  time.  In  order  to  give  the  claimanti  ns  well  as  the 
defcDdant  au  opponnnlty  to  present  expert  medical  testimony  as  to  the  cause  ut 
death,  a  bearing  de  novo  was  granted. 


Appellant  represented  by  John  F.  WhaleD,  PottsviUe. 
Appellee  represented  by  Roger  J.  Dever,  Wllkes-Barre. 

OPINION  BY  MAOKEi'— Chairman— May  7,  1917. 

The  facts  in  thit)  rase  are  undisputed.  The  only  question  to  be  de- 
termined is  whether  or  not  the  claimant,  as  the  widow  of  the  deceased, 
is  entitled  to  compensation  because  of  the  death  of  her  husband  under 
the  following  circumstances: 

The  deceased  was  employed  by  the  defendant  as  a  miner  at  the 
Silver  Creek  Colliery  on  October  31,  11)10,  and  while  in  the  course  of 
his  employment  was  standing  on  the  gangway  waiting  for  an  explosion 
or  in  the  language  of  the  mine,  "for  a  shot  to  come  off,"  which  he  had 
i'l-epared.  The  concussion  of  this  explosion  extinguished  the  lights  of 
the  lamps  on  the  hats  of  three  worliuien  standing  nearby  inclndiug 
the  deceased. 

The  testimony  of  John  Brestin  is  very  clear  and  presents  the  situa- 
tion vety  vividly  as  follows: 

"When  the  shot  went  off  the  thi-ee  lights  went  oiit  and  I  said  to 
Tourich,  light  your  lamp  Mike  and  he  tried  to  talk,  but  he  couldn't, 
and  I  said,  can't  you  light  your  lamp?  Then  he  mumbled  something 
that  he  was  as  'giddy  as  a  beetle.'  So  I  lit  the  match,  by  that  time 
.Tourich  was  lying  on  the  high  side  of  the  gangway  and  I  said  what's 
wrong,  and  he  said  it  is  all  in  my  head  and  ears.  I  studied  him  for 
about  a  minute  and  went  over  and  placed  a  hand  on  each  ear.  I 
thought  it  only  a  giddy  spell  and  said  to  Fogarty  to  wait  for  a  few 
minutes  and  I  will  run  the  car  full  of  coal,  and  after  the  car  was 
filled,  Fogarty  came  to  me  and  said  he  is  getting  worse.  •  •  • 
After  we  got  him  home  I  set  him  in  a  chair  and  he  said  T  think  I  can 
get  along  now  and  then  I  said  to  the  missus  to  get  him  a  little 
whiskey,  but  he  couldn't  swallow  it  and  it  came  np,  and  I  left  him, 
and  went  up  and  told  his  sister  what  had  happened,  she  came  down 
and  in  about  an  hour  and  a  half  came  baclc  and  told  me  there  is  no 
hope  of  Mike  getting  better  and  I  went  up  to  the  collierj'  and  made 
this  statement  of  facts  to  the  foreman  of  the  colliery  where  we 
worked." 

The  first  physician  testified  as  to  the  condition  of  the  deceased  rb 
follows : 

"I  found  that  his  left  side  was  paralyzed.    His  tongue-  i 

was  partly  paralyzed,  he  couldn't  talk  very  distinetiy,^'^^^^^"^ 


he  neeined  to  have  a  little  paralysiB  of  the  throat,  he 
couldn't  swallow  right.  If  you  gave  him  anything  to 
swallow,  he  couldn't  get  it  down  very  good." 

In  answer  to  the  question  as  to  his  conclusion  aa  to  the  condition 
of  the  deceased,  he  answered:  "1  diagnosed  the  case  as  apoplexy.  I 
told  the  family  it  was  a  stroke." 

Dr.  Halberstadt,  a  practicing  physician  of  Pottsville  and  surgeon 
in  chief  for  the  defendant,  was  called  into  the  case  by  the  first  physi- 
cian who  attended  the  deceased  and  agreed  with  the  physician  in 
chat^e  that  the  deceased  had  suffered  a  stroke  of  apoplexy  and  that 
the  deceased  might  have  suffered  in  a  like  manner  at  any  other  place 
under  other  circumstances  and  the  fact  that  he  happened  to  suffer 
this  cerebral  apoplexy  while  io  the  mine  bad  really  no  bearing  upon 
the  case  whatsoever. 

All  the  record  discloses  for  the  consideration  of  the  Board  is  the 
fact  that  a  miner  suffered  an  attack  of  cerebral  apoplexy  at  the  same 
time  when  an  ordinary  and  usual  explosion  of  dynamite  took  place. 
This  blasting  was  a  part  of  the  usual  and  ordinary  work  of  the  de- 
ceased. It  is  true  that  there  was  more  or  less  concussion  of  air 
whereby  the  small  flames  on  three  miners'  lamps  were  extinguished. 
Tlie  only  medical  evidence  that  was  produced  negatives  the  theory 
that  the  concussion  of  the  air  caused  by  the  explosion  had  any  rela- 
tion to  the  apoplexy. 

At  this  point  the  Board  might  he  justified  in  dismissing  the  case  by 
reversing  the  Referee,  but  we  are  unwilling  to  deny  an  award  to  the 
widow  in  this  case  without  first  making  a  more  thorough  and 
satisfactory  medical  research.  Without  impugning  the  motives  of  the 
physicians  whose  testimony  appears  in  this  record,  it  Is  only  fair  to 
the  claimant  to  reniemebr  that  they  are  both  in  the  employ  of  the  de-  ' 
fendant.  Their  testimony  is  not  without  doubt  and  it  is  not  clear 
just  how  much  importance  ought  to  be  attached  to  their  opinions. 

We,  therefore,  have  determined  to  grant  a  hearing  de  novo  to  give 
both  the  claitnant  and  the  defendant  an  opportunity  of  presenting  to 
us  the  opinions  of  medical  experts  as  to  whether  or  not  under  the  un- 
disputed facts  of  this  case  the  cerebral  apoplexy  was  caused  by  the 
nolence  of  the  explosion.  The  Board  at  the  hearing  de  novo  will  not 
only  hear  any  evidence  in  this  respect  that  may  be  offered  by  either 
or  both  tlie  claimant  and  the  defendant  but  of  its  own  motion  will 
submit  this  testimony  to  disinterested  experts  whose  testimony  will 
be  presented  upon  ttie  day  of  the  hearing  de  novo  when  both  the 
claimant  and  the  defendant  will  have  an  opportunity  of  examining 
the  same. 

A  hearing  de  novo  is  accordingly  awarded,  time  and  place  to  be 
Bubseqnently  fixed. 
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Tonrkh  v.  Philadelphia  &  Keadiug  Coal  &  Iron  Co. 
(3  Dept.  lieports  2909.) 

Injury  bv  an  aeciieat— Physical  cundiUon  of  einptoifc  prior  to  acoideiit. 
WLile  bluwiti);  duwu  am\  in  a  mine,  an  uniisuull}'  violent  sUot  caused  the  deceaited 
employe  to  fall  to  tbe  flocir.  Ue  Kubeequi^ntly  died  from  cerebral  hemorrbage  due  to 
increased  blood  prcMSurc  upon  ive«kened  arteries,  which,  in  turn,  was  caused  by  the 
preMure  of  the  air  created  by  tiie  force  of  tlip  exploxlon.  Held,  that  he  had  bub- 
tnined  ttn  injury  by  ac<'iileiit,  and  liis  dependents  n~i-re  awarded  compeunation. 


OPINION  BV  MACKEY—Obal man— October  «,  1917. 


First.  Tlie  cliiimant,  Mary  Tourii-U,  is  the  widow  of  Michael  Tour- 
ich,  deceased,  itiid  at  the  time  of  his  death  was  living  with  him  and 
was  dependent  upon  him  for  support. 

Second.  Tlie  deceased  was  employed  by  the  defendant  aa  a  miner 
at  Silver  Creelt  Colliery  and  was  on  October  31,  Iftltf,  in  the  course 
of  his  employment  for  the  defendant,  and  while  thus  engaged  met 
death  through  a  cerebral  hemorrbage  or  apoplexy. 

Third.  At  that  pluce  and  on  the  above  date  just  before  sustaining 
the  Eiaid  cerebral  hemorrhage,  the  decased  was  standing  on  a  gang- 
way waiting  for  an  explosion  of  dynamite,  or  in  the  language  of  the 
mine,  ''for  a  shot  to  go  off,"  which  he  had  prepared.  The  concussion 
due  to  the  said  explosion  extinguished  the  lights  of  the  lamps  oa  the 
hats  of  three  miners  including  the  deceased. 

Fourth,  Th«t  the  deceased  was  33  years  of  age  and  was  sutfering 
with  weakened  arteries  and  a  very  high  blood  pressure. 

Fifth.  That  tbe  deceasetl  was  iu  a  gangway  the  dimensions  of 
which  were  (»'  x  li"  s  jy»'  high  and  about  fifty  feet  from  the  place  of 
the  explosion. 

Sixth.  That  the  deceased  was  engaged  in  u  very  hazardous  employ- 
ment which  subjectfd  him  and  other  employes  to  continual  mental 
strain  and  anxiety  and  necessitated  assuming  a  position  of  great 
danger.  The  occupatitin  itself  subjecte<i  him  to  serious  injury  at  any 
moment. 

Seventh.  The  explosion  was  one  of  groat  violence,  the  concussion 
troni  which  causetl  Hie  employes  to  feel  the  effect  of  the  air  pressure 
requiring  several  moments  for  them  to  resume  their  natural  and  uor- 
mal  functions. 

Eighth.     That  immediately  after  the  explosion  the  deceased  fell, 

was  unable  to  rise,  suffered  partial  loss  of  speech,  was  paralyzed  on 

his  left  side  and  a  short  time  later  died  as  the  result  of  this  con^ki^i 
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Ninth.  The  death  of  Michael  Tourich  was  by  cerebral  hemorrhage 
or  apoplexy,  superinduced  by  increased  blood  pressure  upon  weakened 
or  diseased  arteries  and  was  caused  by  the  pressure  of  the  air  created 
by  the  force  of  the  explosion  of  the  dynamite. 

Tenth.  The  weekly  wages  of  the  deceased  at  the  time  of  the  acci- 
dent were  |26.dl  payable  semi-monthly. 

Eleventh.  Expenses  of  the  last  sickness  and  burial  amounted  to 
$1S0,  of  which  no  jtart  was  paid  by  the  defendant.  The  actual  de- 
fiendente  of  tlie  decedent  at  the  time  of  his  death  "Were  Mary  Tourich, 
widow,  John  Tourich,  son,  born  April  26,  1016.  There  was  a  post- 
humous child  born  April  2,  1917,  and  died  August  20,  1917,  as  eri- 
(lenced  by  written  stipulation  signed  by  attorney  for  the  claimant 
with  suggestion  to  the  Board  to  disregard  the  same. 

CONCLUSION  OP  LAW. 

From  the  foregoing  facts  the  Board  concludes  that  the  deceased 
suffered  an  accident  in  the  course  of  his  employment  for  tlie  defend- 
ant from  which  lie  died  and  that  an  award  of  compensation  should 
follow  in  favor  of  his  dependents  as  follows : 


Compensation  is  hereby  awarded  to  Mary  Tourich  as  dependent 
widow  of  Michael  Tourich,  deceased,  45%  of  f20  or  |9  per  week  from 
October  31,  1916,  to  August  1,  1922,  inclusive,  a  period  of  300  weeks. 

To  the  guardian  of  John  Tourich,  dependent  son  of  Michael  Tour- 
ich, deceased,  15%  of  J20  or  $3  per  week  from  August  2,  1922,  to 
April  26,  1932,  inclusive,  at  which  time  he  will  have  reached  the 
age  of  16. 

It  is  further  ordered  that  the  defendant  pay  to  the  claimant  the 
sum  of  f  100,  to  cover  tbe  expenses  and  last  sickness  and  burial  of  the 
deceased. 


Jones  V.  Philadelphia  Tramrail  Co. 
(3  Dept.  Reports  1629.) 

Compensation — Computation  of  amount  due. 

After  working  for  thn  Rame  employer  16  days  an  employe  was  injured.  HEs  com- 
prnnation  wbb  oompiitpfl  by  deducting  from  tbe  16  days  2  Sundays  ond  2  half-holi- 
days, ilividini;  th(!  a<^UDl  nambrr  nt  working  days  thus  obtBined  into  the  total 
I'lLniingH  for  thf  HnJd  ppriod,  and  nultiplyiDg  the  result  by  51. 
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Claimant  not  represented. 

DefeniJant  represented  by  Win.  T.  Campbrfl,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— May  10,  1917. 

Petition  for  determination  of  compensation  payable  under  agreed 
facta. 

This  is  a  petition  under  Section  424.  It  is  agreed  the  claimant  met 
with  an  accident  in  Philadelphia,  February  22,  1917,  while  he  was 
carrying  an  iron  hanger  up  a  ladder  and  that  the  ladder  broke.  He 
tell  to  the  ground  and  thereby  bruised  his  hip  and  tore  the  muscle  of 
his  left  leg.  He  began  the  particular  work  mentioned  in  the  petition 
and  which  was  continuous  in  its  character,  on'February  7,  1917,  the 
l>eriod  covered  being  sixteen  days.  In  this  period  it  is  agreed  there 
were  two  Sundays  and  two  half- holidays,  and  it  Is  agreed  that  dar- 
ing the  time  of  his  employment  the  total  earnings  of  the  injured  em- 
ploye amounted  to  $35.45,  and  that  the  injuries  which  he  sustained 
happened  to  him  in  the  course  of  his  employment  with  the  defendant. 

Under  the  rules  announced  by  the  Compensation  Board  for  the  as- 
certainment of  the  average  weekly  wages  as  contemplated  in  Section 
309  of  the  Act,  and  as  applied  by  Chairman  Mackey  in  Adams  v. 
Pittsbut^h  Coal  Company,  3  Dept.  Reports,  page  389.  The  average 
daily  wage  in  this  case  is  found  by  taking  the  total  earnings  or  the 
sum  of  f35,45  and  dividing  the  same  by  the  working  days,  being  16 
days,  less  two  Sundays  and  two  half  holidays  or  13  days,  which  gives 
the  average  daily  wage  f2.72  9-13  and  multiplying  this  by  6^  for  the 
average  weekly  wage  or  the  sum  of  fl5.  The  compensation  is  there- 
fore 50%  of  this  amount  or  f7.50  per  week  so  long  as  disability  is 
total  in  character,  and  there  is  nothing  in  the  facts  stated  in  the 
agreement  as  to  whether  the  employe  has  returned  to  work.  In  case 
he  ban  returned  to  work  and  is  earning  wages,  the  compensation  to 
which  he  shall  be  entitled  thereafter  is  50%  of  the  difference  be- 
tween the  average  weekly  wages  earned  at  the  time  of  the  accident  and 
the  amount  earned  when  he  returns  to  work.  The  claimant  is  also 
entitled  to  |25  for  the  first  fourteen  days  for  medical,  surgical  and 
hospital  treatment,  unless  a  major  operation  was  necessary,  in  which 
case  he  is  entitled  to  an  amount  not  to  exceed  $75. 

The  parties  are  therefore  directed  to  enter  into  an  agreement  in 
accordance  with  this  opinion. 


Rosenzweig  v.  City  of  Pittabargb. 
(3  Dept.  Reports  1630.) 

Course  of  empUygmenl — When  cmploi/e  is  aatisting  a  third  parly  when  injured. 

A  watchman  at  a  rcaerroir,  at  the  reqneot  of  a  foreman  In  diarge  of  some  men 

engaged  in  raising  a  flag  pole,  was  assIstiDg  tbe  forenaa  in  his  work  when  a  rope 
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broke  tausing  the  pull'  to  fall  upon  tlii;  wntchmBD  and  resulting  in  his  drath.  It 
wus  not  one  of  the  watchman's  npecific  dntipii  to  asHtst  in  th«  pole  raising,  but  it 
vraa  \tvM  that  he  n-SH  acting  along  the  tine  of  hia  K^niral  dulipii  when  iojured,  which 
reiiuireil  him  to  protect  the  reservoir  property  from  damage,  and  bin  widow  was 
u warded  compensation. 


Claimant  not  i*epresented. 

Defendant  ivprest'nted  by    Charles  O'Brien,    City   Solicitor,  Pitts- 
burgh. 

OPINION"  BY  COMMISSIONER  SCOTT— May  10,  1917. 

This  ca><e  cinueH  Itefoi-e  the  Poard  upon  a  Btutement  of  facts  agreed 
upon  by  the  parties.  The  claimant's  husband  was  employed  at  the 
north  side  reservoir  in  the  city  of  I'ltt^burgh  as  a  watchman.  This 
city  reservoir,  as  apjiears  from  the  statement  of  facts,  is  under  the 
control  of  the  Bureau  of  Water,  Department  of  Public  AVoi'ka,  of  the 
city.  On  the  20th  of  May,  191(i,  while  a  contractor  was  engaged  In 
raising  a  flag  jiole  at  the  main  gate  house  of  the  reservoir  a  rope 
bi-oke  causing  the  pole  to  fall,  swinging  over  the  embankment  slope 
of  the  reservoir  and  striking  the  deceased  breaking  both  of  his  l^s 
and  crushing  one  leg  below  the  knee,  which  injuries  at  three  o'clock 
of  the  same  day  caused  his  death. 

The  question  suggested  by  fliese  facts  is  whether  thei-e  is  any  lia- 
bility on  the  part  of  the  City  of  Pittsburgh  1o  pay  compensation  and 
if  so,  what  is  the  basis  for  computing  compensation?  From  the 
statement  of  facts,  the  duties  of  Charles  Kosenzweig,  the  deceased  em- 
ploye, were  taking  cai-e  of  the  watch  house,  watching  the  guages  in- 
stalled therein  and  making  reports  to  the  bureau  on  the  condition  of 
the  reservoir.  In  addition  he  also  had  the  further  duty  to  take  care 
of  the  outlet  and  intake  gates  which  were  located  in  the  watch  house, 
In  case  of  emei^encles,  as  well  as  general  superrisiou  and  care  of  the 
reservoir  and  the  property  surrounding  the  same  which  belonged  to 
the  City  of  Pittsburgh, 

On  May  1!),  1!H6,  the  Stewart -Holland  Company,  of  Pittsburgh,  in 
pui-Huance  of  Its  contract  with  the  city,  began  the  erection  of  a  sixty 
foot  steel  flag  |K)le  at  the  main  gate  house  on  the  north  aide  reservoir, 
'Hie  pole  was  partly  raised  on  that  day,  but  owing  to  darkness  it  was 
spcuretl  in  the  position  to 'which  it  had  been  raised  for  the  night,  and 
on  the  following  morning  the  foreman  in  chaise  of  the  wort  returned 
with  three  men  and  an  automobile  truck  to  continue  the  work  of 
erecting  the  flag  pole.  The  foreman  for  some  reason  was  short  of 
men.  and  the  deceased  employe  was  requested  to  bold  a  guy  rope  on 
the  slope  of  Iho  reservoir  during  the  erection  o^  the  poloio^t^^k 
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and  tuckle  fuHteoed  to  a  istcel  upright  iu  the  maiu  gate  house  and  a 
line  attached  to  hu  automobile  truck  to  act  as  an  anchor  to  the  guy 
line  and  help  raise  the  pole  waa  the  method  used.  After  several  at- 
tempts to  raise  the  pole,  the  rope  attached  to  the  truck  broke  and  the 
arcident  happeneil,  as  before  stated, 

Tlie  Bureau  of  Water  had  advised  Charlew  Rosenzweig,  the  de- 
ceased, that  a  contractor  would  be  upon  the  premises  to  erect  a  flag 
pole  and  he  was  iustructed  to  itermit  the  contractor  and  his  men  to 
enter  upon  the  preniiues  for  this  purpose. 

We  take  it  from  the  agreed  statement  of  facts  that  the  deceased  em- 
ploye, although  he  may  have  been  requested  by  the  foreman  of  the 
contracting  company  to  take  hold  of  the  guy  line  in  order  to  steady 
the  same,  also  had  in  mind  his  general  duties  looking  to  the  protec- 
tion of  the  property  under  his  care  and  to  avoid  damage  to  the  gate 
Ik^ip  or  other  property  of  the  city  by  reason  of  the  swinging  or  fall- 
ing of  the  pole  when  he  assisted  in  the  work  being  done  there. 

We  are  of  the  opinion  that  at  the  time  of  the  accident  he  was  en- 
gaged in  the  furtherance  of  the  business  or  affairs  of  his  employer,  the 
City  of  Pittsburgh,  and  is  therefore  entitled  to  compensation  under 
Section  301.  He  was  paid  a  yearly  salary  of  ?600,  In  addition 
Ihereto  he  had  house  rent,  light  and  fuel  free,  which  was  equivalent  to 
$20  i>er  month  or  f240  for  the  year,  and  it  is  agreed  that  this  amount 
in  addition  to  the  $OUU  paid  in  money,  was  the  full  consideration  of 
his  contract  with  the  city.  His  weekly  wages  therefore  are  deter- 
mined by  dividing  the  sum  of  $840  by  r»2,  which  gives  an  average 
weekly  wage  of  |Hi.l5.  The  weekly  compensation,  there  being  no 
children,  i."  40%  of  this  amount  or  $6.46,  to  continue  for  the  period  of 
;fftO  weeks  unless  the  widow  die  or  re-marry  in  the  meantime. 

The  parties  are  therefore  directed  to  enter  into  an  agreement  in 
accordance  with  the  views  expressed  in  this  opinion. 


•Riulziewicz  r.  Lehigh  Valley  Coal  Co. 
(3  Dept.  Reports  1661.) 

Contribulori/  negligence  on  the  pari  of  employe:. 

A  miner  entered  hia  pliicc  of  empluynii'rit  witb  a  naked  Iftmp,  thereby  itsiilting  the 
Rss  and  eansine  an  explosion  wliich  severely  injnrpd  him.  The  award  of  the 
Referee  was  aJIirnied. 
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Appellant  represented  by  Daniel  W.  Kaercher,  FottsvUle. 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  LEECH— May  10, 1917. 

This  case  is  within  the  ruling  made  in  Watson  v.  Pittsburgh  Coal 
Company,  2  Dept.  Reports,  No.  51,  page  2879,  and  for  the  reasons 
therein  set  forth  we  will  sustain  the  Referee. 

The  Board  adopts' the  findings  of  fact,  by  the  Referee,  approves  bis 
conclusions  of  law  and  atBrms  the  award. 

The  appeal  is  dismissed. 


"Leary  v.  J.  Gibson  Mcllvain  &  Co. 
(3  Dept.  Reports  1619.) 

Burden   of  proof — E»tabHahiag  i, 

A  tcatnBter  In  Kood  health  and  of  sober  habits  was  directed  b;  his  employer  to 
deliver  a  load  of  Inmbcr.  It  was  dark  when  he  reached  the  vicinity  of  his  em|>loyer's 
place  of  huslness  od  bis  return,  and  witaesseH  thereafter  saw  him  driving  cuufuscdly 
in  different  directioDB.  He  wua  found  dead  about  7  :30  P.  M.  in  the  neighborhood 
where  he  was  last  aeen,  his  body  being  underucath  the  wagon  and  in  a  deep  gully, 
the  left  front  wheel  againiit  bis  face,  the  reins  still  in  bis  hands.  There  was  blood 
u|ion  bis  neck  and  bruiaoH  upon  his  body.  Tlie  evidence  conceruing  the  manner  of 
his  death  was  purely  cireuustantial.  Held,  thai  he  had  met  tiia  death  acddentally 
while  in  the  course  of  his  employment  and  the  disallowance  of  the  Referee  was  re- 

Per  Chairman  Macfcey :  "In  the  administration  of  a  Workmen's  Compensation 
Law  all  inferences  of  fact  should  be  resolved  in  favor  of  the  claimant,  where  the 
circumstances  will  justify  such  a  course.  White  it  Is  very  true  that  the  burden  of 
proof  rests  npon  a  claimant,  still  there  are  many  cases  where  all  the  claimant  can 
do  to  establish  a  right  of  compensation  will  be  to  present  the  evidence  of  sntA  cii^ 
rumstanccH  that  from  them  alone  the  conclusion  must  inevitably  follow  that  death 
occurred  in  the  course  of  employment. 

"The  Courts  are  rapidly  modifying  the  rigors  of  the  old  rules  of  evidence  and  are 
especially  recogniEing  the  fact  that  tribunals  for  the  administration  of  laws  in- 
tended to  establish  social  justice  must  be  given  as  wide  latitude  as  may  be  consistent 
with  the  rights  of  the  parties  in  order  to  properly  determine  the  issues  thus  raised. 
There  must  be  a  wide  discretion  vested  in  a  Workmen's  Compensation  Board  when 
fixing  responsibility  for  death  in  cases  where  there  are  no  eye  witnesses.  If  It 
should  be  declared  by  ('ourts  of  review  that  there  can  be  no  compeusaliou  to  the 
widows  and  children  of  men  killed  in  industry  in  the  absence  of  an  actual  eye  wit- 
ness, then  the  object  of  this  law  will  many  times  be  defeated,  where  the  drcum- 
stancea  are  such  that  it  is  perfectly  apparent  that  death  occurred  while  actually  in 
the  course  of  the  employer's 


■Bh  w  cat.  Cues  Appealed  to  Covt*. 
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Appellant  represented  by  Jacob  Mathey,  Philadelphia. 
Appellee  represeuted  by  A.  M.  Tucker,  Pliiladelphia. 

OPINION  BY  MACKEY— Chairman— May  12,  1917. 

hi  the  above  case  the  Referee  disallowed  compensation  because  un- 
der the  eyidence  he  found  that  the  accident  which  caused  the  death  of 
the  claimant's  hnslmnd  was  not  suffered  in  the  conrse  of  the  defend- 
ant's employment.  The  testimony  shows  that  Dennis  F.  Leary,  the 
husband  of  the  <'laimant,  and  a  teamster  in  the  employ  of  the  defend- 
ant was  foimd  dead  at  about  7:30  o'clock  on  the  evening  of  December 
29, 1016,  in  Cobb's  Creek  Park  near  Sixty-fourth  and  Webster  Streets, 
Philadelphia.  His  body  was  beneath  the  defendant's  wagon,  the  left 
Iront -wheel  was  against  his  face,  the  reins  were  still  in  his  hands, 
the  wheel  that  was  thus  against  his  face  was  in  a  deep  gulley  or 
washout  and  the  deceased's  body  had  been  thrown  forward  into  the 
said  waahoiit.  There  was  blood  upon  his  neck  and  bruises  upon  his 
body.  The  dead  man  was  removed  to  a  hospital,  no  post-mortem  was 
made  and  no  otlier  examination  made  of  the  body  according  to  the 
testimony  of  Dr.  Charles  H.  Harvey,  although  this  physician  had 
apparently  subscribed  to  a  written  report  filed  with  the  Coroner  of 
Ihis  County,  that  the  death  was  probably  due  to  bodily  injuries.  He 
explained  this  by  alleging  that  this  was  the  resident  physician's  opin- 
ion who  in  the  routine  work  of  the  institution  used  his  principal's 
name.    The  insurance  carrier  is  contesting  the  widow's  claim. 

It  is  undisputed  that  the  dead  man  was  an  employe  of  the  defend- 
ant who  is  engaged  in  the  lumber  business.  Their  yards  are  at  Fifty- 
eighth  Street  and  Woodland  Avenue,  Philadelphia.  The  deceased  left 
the  defendant's  place  of  business  early  on  this  morning  to  take  a  load 
of  lumber  to  Rosemont,  Pa.,  accompanied  by  another  employe  of  the 
defendant,  Martin  Dempsey  who  was  driving  another  team.  It  took 
live  hours  to  reach  their  destination.  Having  left  the  yard  at  Fifty- 
eighth  and  Woodward  Avenue  at  about  8  o'clock  in  the  morning  and 
arriving  at  Boaemont  at  12:45  P.  M.  After  delivering  the  load  of 
lomber  they  started  back  to  Philadelphia  at  about  1:45  P.  M.  It  was 
a  very  cold  day  and  the  roads  were  covered  with  ice.  The  two  driv- 
ers proceeded  toward  the  city  going  south  on  Haverford  Avenue. 
They  finally  stopped  at  a  tavern  at  Sixty-first  and  Thompson  Streets 
where  one  drink  was  purchased.  Dempsey  then  proceeded  with  bis 
team  in  advance  of  the  deceased.  From  this  moment  until  the  time 
of  the  discovery  of  the  deceased  underneath  the  wagon,  as  herein- 
before described,  his  course  is  somewhat  in  doubt. 

I^ary  was  a  young  man,  sober  and  industrious  with  no  history  of 
any  physical  impairment  nor  disease.  There  was  evidence  that  he 
had  complained  of  headache  in  the  morning.  We  do  not  regard  this 
testimony  as  having  any  bearing  upon  his  real  condition.    The  man 


Lad  i>erfornie(l  a  full  Oti.vV  work  before  he  met  his  deatb.  He  bad 
never  been  Been  under  the  influence  of  liquor  during  his  whole  life 
time.  When  he  left  8ixty-fir»t  and  Thompson  Streets  it  was  dark  and 
to  reach  his  employer's  place  of  busineas  it  was  necessarj'  to  proceed 
south  ou  Sixty-flnst  Stceet  (which  has  only  been  recently  opened 
fiouth  of  Catharine  Street)  nntil  he  reached  Baltimore  Avenue,  then 
he  should  have  turned  east  on  Unltimore  Avenue  and  south  on  Fifty- 
eighth  Street.  That  section  of  West  Philadelphia  in  the  immediate 
vicinity  of  Sixty-first  Street  from  Market  Street  to  Baltimore  Avenue 
is  in  the  course  of  development.  In  that  territory  immediately  to  the 
west,  streets  aiv  being  opened  and  graded,  old  houses  are  being  razed 
and  new  ones  erecte<1,  old  roads  are  being  vacated  and  new  ones  laid 
out.  Several  witnenses  testitied  l)efore  the  Referee  that  at  abput  six 
o'clock  that  night  they  saw  a  team,  known  to  them  tu  belong  to  tlie 
defendant,  l>eing  driven  in  various  directions,  not  on  a  direct  route  to 
the  defendant's  place  of  business  from  Sixty-tirst  and  Thompson 
Streets. 

While  there  i»  no  i>ositive  identitication  by  these  witnesses  of  the 
team  driven  by  tin*  decease^!,  nevertheless,  for  the  purpose  of  this 
opinion  we  will  assnme  that  they  were  all  testifying  concerning  the 
learn  in  question  and  in  so  doing,  we  necessarily  adopt  the  Referee's 
liniling  that  the  deceased,  "after  leaving  Sixty-first  and  Thompson 
Strwts,  was  next  seen  at  Sixtieth  and  Catharine  Streets  driving  north 
on  Sixtieth  Street  and  then  west  on  Catharine  Street,  then  at  Sixty- 
third  and  Catharine  Streets,  and  finally  his  body  was  found  near 
Sixty-fourth  and  Webster  Streets,  75  yards  away  from  any  roadway." 
That  the  deceased  was  in  the  course  of  his  emploj'ment  up  to  the 
time  he  left  Sixty-first  and  Thompson  Streets  cannot  be  questioned. 
He  had  l)een  working  all  day  for  the  defendants.  He  was  in  chaise  of 
one  of  their  teams.  He  had  delivered  a  load  of  lumber  at  Rosemont, 
Pa.  He  was  on  bis  way  Imck  to  the  defendant's  place  of  business. 
Both  he  and  his  companion  found  the  weather  bitterly  cold.  ITiey 
«topi)ed  for  a  moment  at  a  tavern  and  bought  one  glass  of  whiskey. 
The  deceasetl  had  given  no  evidence  of  illness.  He  was  well  known 
for  his  temperate  habits  and  his  robustness.  The  question  naturally 
arises,  then,  what  would  have  taken  him  out  of  the  course  of  the 
defendant's  emidoyment?  If  there  had  been  any  evidence  that  he  sud- 
denly Iw^came  intoxicated  and  had  thus  lost  the  conti-ol  of  iiis  team 
or  bis  sense  of  direction  and  was  killed  by  driving  into  a  dangerous 
place,  we  doubt  then  if  the  defendant  cnuld  set  up  this  intoxication 
as  a  defense  under  our  decision  in  Washington  v.  Evers,  2  Dept.  Re- 
ports, page  2522,  Murray  r,.  Cunningham  &  Murray,  2  Dept.  Reports, 
page  2571,  Williams  v.  Tempest  Brick  Company,  2  Dept.  Reports,  page 
2.')72,  and  Miller  r.  Maloney,  3  Dept.  Reports,  page  932.  ~  i 


233 

As  to  this  suggestion  there  is  no  evidence  that  would  justify  the 
slightest  presumption  that  the  deceased  at  the  time  of  bis  death  whs 
under  the  influence  of  liquor.  In  fact,  the  testimony  of  all  the  wit- 
nesses completely  refutes  such  a  thought,  therefore,  we  are  justified 
in  the  finding  of  fact  that  the  deceased  was  sober  when  he  met  with 
the  accident.  There  is  no  evidence  that  the  deceased  was  not  in 
noi-mal  physical  condition  at  the  time  of  his  death  nor  tliat_he  was 
seized  with  some  malady  between  the  time  that  lie  left  Sixty-flrst  and 
Thompson  Streets  and  his  death.  This  is  not  a  reasonable  sugges- 
tion iu  view  of  his  previous  good  health  proved  up  to  a  short  time 
before  his  death,  his  evident  strength,  his  ability  to  perform  a  day's 
work  and  tlie  absence  of  any  ailment. 

The  time  when  the  deceased  l«ft  Sixty-first  and  Thompson  Streets 
may  have  an  important  bearing  u^wn  the  case  and  it  is  quite  evident 
tiiat  witness  Dempsey  was  mistaken  when  he  fixed  as  attout  4:30  P. 
M.,  the  time,  for  it  must  be  remembere*!  that  if  it  took  five  hours  from 
Fifty-eighth  and  Woodland  Avenue  to  Kose.mont  over  icy  and  slip- 
pery roads  the  return  trip  to  Sixty-first  and  Thompson  Streets  could 
not  have  been  made  in  about  two  hours,  therefore,  it  is  perfectly  evi- 
deut  that  the  deceased  reached  Sixty-first  and  Thompson  Streets  at  a 
later  time  than  fixed  by  Dempsey.  All  the  other  witnesses  who  saw 
this  team  at  different  points  in  the  vicinity  of  Sixty-fourth  and  Web- 
ster Streets  fix  the  time  at  about  6  o'clock. 

At  that  time  it  was  dark  and  the  night  was  bitterly  cold.  The  most 
reasonable  inference  that  could  be  drawn  fi-om  these  facts  would  be 
that  the  deceased  in  following  Sixty-first  Sti-eet  south  of  Market 
Street  l)et'ame  confuse4l  and  lost  his  way;  and  when  his  team  was 
seen  going  for  a  short  distance  north  on  Sixtieth  Sti-eet  and  then 
west  on  Catharine  Street  that  he  was  evidently  endeavoring  to  relo- 
cate himself  on  his  proper  route.  Once  having  become  confused,  in  his 
effort  to  find  his  way  back  in  the  dark  to  Sixty-first  Street  it  would 
l»e  very  easy  for  him  to  become  fui-ther  dazed  and  to  proceed  further 
from  the  beaten  path  into  the  ungiiarded  and  unlighted  territory 
adjacent  to  Cobb's  Creek  Park  where  all  is  confusion,  incident  to  the 
building  and  general  improvements  in  progress. 

Undoubtedly  what  caused  his  death  was  the  front  wheel  of  his 
wagon  being  precipitated  into  the  hollow  or  washout.  Because  of 
Ihe  darkness  he  was  unaware  of  approaching  this  dangerous  place, 
and  was  suddenly  hurled  from  his  wagon  head  first  into  the  same  hole 
into  which  the  wheel  had  settled, — be  thus  met  his  death. 

In  the  administration  of  a  Workmen's  Compensataion  law  all  in- 
ferences of  fact  should  be  resolved  in  favor  of  the  claimant,  where  the 
circumstances  will  justify  such  a  course.  While  it  is  very  true  that 
the  burden  of  proof  rests  u(>on  a  claimant,  still  there  are  many  cases 
where  all  the  claimant  can  do  to  establish  a  right  of  compeusation.-ji  , 
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will  be  to  present  the  evidence  of  such  circumstances  that  from  them 
alone  the  conclusion  most  Inevitably  follow  that  death  occurred  in 
the  course  of  employment. 

The  courts  are  rapidly  modifying  the  rigors  of  the  old  mles  of  evi- 
dence and  are  especially  recognizing  the  fact  that  tribunals  for  the 
administration  of  laws  intended  to  establish  social  justice  must  be 
given  as  -wide  latitude  as  may  be  consistent  with  the  rights  of  the 
parties  in  order  to  properly  determine  the  issues  thus  raised.  There 
must  be  a  wide  discretion  vested  in  a  Workmen's  Compensation  Board 
when  fixing  responsibility  for  death  in  cases  where  there  are  no  eye 
witnesses.  If  it  should  be  declared  by  Courts  of  review  that  there  can 
be  no  compensation  to  widows  and  children  of  men  killed  in  industry 
in  the  absence  of  an  actual  eye  witness  then  the  objects  of  this  law  will , 
many  times  be  defeated,  where  the  circumstances  are  such  that  it  is 
perfectly  apparent  that  death  occurred  while  actually  in  the  course 
of  the  employer's  business. 

Our  Supreme  Court  has  recognized  such  situations,  even  under  the 
common  law,  and  has  widened  the  doctrine  of  res  gestae  so  that  decla- 
rations of  a  deceased  have  been  received  in  evidence  when  made  at 
varying  periods  after  injury,  as  the  circumstances  of  each  particular 
case  will  warrant.  In  Tomczak  v.  Susquehanna  Coal  Co.,  250  Pa.  326, 
Mr.  Justice  Stewart  sustained  a  verdict  in  favor  of  the  plaintiff  which 
was  based  upon  a  statement  of  the  ])Iaintilf  made  after  the  infliction 
(if  the  injury  as  to  bow  it  happened.  This  case  rested  upon  the  au- 
thority of  Smith  V.  Stouer,  243  Pa.  57,  where  Mr.  Justice  Von  Moscb- 
zisker  laid  down  tlie  rule  that  "evidence  of  the  declaration  of  an  em- 
ploye killed  in  a  mine  accident,  describing  the  manner  in  which  the 
accident  occurred,  is  admissible  as  part  of  the  res  gestae  where  such 
declarations  were  made  within  half  an  hour  after  the  accident  and  to 
the  first  person  who  appeared  upon  the  scene,  while  the  declarant  who 
bad  been  suffering  intense  pain  from  the  time  he  was  injured  was 
lying  upon  the  spot  where  he  was  hurt." 

Onr  refei-ences  to  these  cases  are  simply  to  show  that  our  courts  are 
recognizing  the  great  difficulty  surrounding  the  proof  of  death  claims 
and  are  not  insistent  upon  more  than  the  presentation  of  facts  from 
which  a  reasonable  or  logical  conclusion  can  be  drawn.  In  Milwaukee 
V.  Miller,  144  N.  W.  188,  the  Court  inter  alia  said  "The  proper  admin- 
istration of  the  Workmen's  Compensation  Act  requires  a)ipreciation 
of  the  manifest  legislative  purpose  to  abolish  the  common  law  system 
I'egarding  injuries  to  employes  as  unsuitable  to  modern  conditions 
and  conceptions  of  moral  obligations,  and  to  erect  in  place  thereof  one 
based  on  the  highest  present  conception  of  man's  humanity  to  man 
and  obligations  to  members  of  the  employe  class — one  recognizing 
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ever;  personal  loss  to  an  employe  not  self  inflicted,  as  necessarily 
entering  into  the  cost  of  production  and  required  to  be  liquidated  in 
the  stepB  ending  with  consumption." 

Imbued  with  this  spirit,  then,  how  could  any  Board,  in  the  admin- 
istration of  this  law,  resolve  such  facts  as  we  have  before  us  in  this 
case  against  the  onlinary,  usual  and  natural  inferences  that  must 
necessarily  thereby  arise?  If  the  deceased  had  suddenly  become  in- 
toxicated and  had  lost  control  of  his  team  or  his  own  sense  of  direc- 
tion or  location,  he  would  still  have  been  under  compensation  under 
the  decisions  before  referred  to,  and  which  only  enunciate  the  de- 
cisions of  all  our  courts  under  statutes  such  as  ours  which  make 
neither  intoxication  nor  wilful  misconduct  a  defense.  If  the  deceased 
had  suddenly  suffered  a  brain  lesion  and  had  become  irresponeible  he 
could  not,  thereby,  be  said  to  have  taken  himself  out  of  his  course  of 
employment,  while  still  in  possession  of  the  defendant's  team  and 
striving  to  drive  it  to  its  destination.  There  can  be  no  possible  justi- 
fication for  an  assumption  that  he  was  suddenly  seized  with  heart 
disease  because  under  tbis  evidence  he  bad  been  deviating  from  the 
direct  route  for  some  time  before  he  was  found  dead.  Had  he  been  a 
victim  of  heart  disease  he  would  have  been  found  dead  where  be  first 
suffered  it  and. he  would  not  have  wandered  about  in  that  vicinity 
with  his  team  for  some  length  of  time.  We  have  approached  the  con- 
sideration of  this  case  and  the  finding  of  the  facts  and  the  drawing  of 
the  inferences  tlierefrom  with  a  full  appreciation  of  their  importance, 
for  under  the  decisiou  of  the  Supreme  Court,  our  facts  will  become 
final.  See  Poluskiewicz  v.  Philadelphia  &.Reading  Coal  &  Iron  Com- 
pany, No.  372,  January  Term,  Supreme  Court  of  Pennsylvania  (not 
yet  reported).  If,  from  these  circumstances,  we  draw  the  conclusion 
that  the  death  of  deceased  was  in  consequence  of  an  accident  received 
in  the  coarse  of  his  employment,  we  will  only  be  following  the  prece- 
dents that  have  been  established  in  compensation  cases  from  which 
there  is  no  escape.  In  Proctor  v.  Serbino,  3  K.  B,  344,  also  10  Neg- 
ligence Compensation  Cases  Annotated,  page  618,  Lord  Cozens-Hardy, 
M.  B.,  whose  opinions  have  established  the  rationale  of  the  conuoensa 
tion  law  of  Oreat  Britain  and  whose  observations  have  illuminated 
the  literature  of  all  countries  where  compensation  laws  are  in  force, 
said  "This  (referring  to  the  ordinary  bnrden  of  proof)  does  not  impose 
upon  the  dependents  the  burden  of  furnishing  the  direct  evidence  of 
the  death.  If  there  are  facts  from  which  a  presumption  may  properly 
be  drawn,  the  application  may  succeed ;"  In  this  case  a  recovery  was 
allowed  to  the  dependents  of  a  chief  engineer  on  a  steam  vessel  who 
was  seen  to  go  towards  the  stern  of  the  vrasel  but  was  not  again  seen 
alive.  It  was  held,  that  he  had  gone  on  duty  to  attend  to  the  ship's 
machinery  and  that  bis  death  residted  from  an  accident  arising  out 
of  the  course  of  his  employment  within  the  meaning  of  the  Workmen'^^  I C 
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('nmpensatioii  Act  of  190fi."  See  also  Lendrnm  v.  Ayr  Steam  Ship- 
ping Company,  8  Negligence  Compensation  Cases  Annotated  1077 — 
compencatioQ  was  allowed  for  a  ship  steward  who  disappeared  at  sea. 
In  Hopkins  v.  Port  Reading  Railroad  Co.,  38  N.  J.  L,  19,  compensation 
was  allowed  to  the  dependents  of  brakenian  found  dead  on  the  rail- 
road tracks.  These  precedents  were  followed  in  Carrol  v.  United 
Ktates  Casualty  Company,  2  Mass.  Workmen's  Compensation  Cases 
428,  O'Brien  v.  Casualty  Company,  2  Mass,  Compensation  Cases,  22C ; 
Sanderson  v.  Globe  Indemnity  Company,  1  Mass.  Workmen's  Com- 
pensation Cases  224,  Burwash  v.  Frederick  Loylan  &  Co.,  W.  C,  Rep. 
4(Hi,  Boyd  on  Workmen's  Compensation  Cases,  Vol.  2,  page  1034,  says: 
"The  law  does  not  require  that  the  fact  of  the  accident  should  lie  es- 
tablished by  dii-ect  evidence.  It  may  be  established  by  circumstantial 
evidence  which  raises  an  inference  that  the  injury  was  due  to  sfcci- 
(lent  arising  out  of  and  in  course  of  employment."  See  Mackinnin  v. 
Miller,  2  Butterworth's  Workmen's  (.'omi^nsation  Cases  04.  In  this 
latter  case,  the  court  said  "it  seems  to  me  that  here,  where  there  is 
undoubtedly  no  direct  testimony,  there  is  nothing  antecedently  wrong 
in  saying  yon  may  come  to  a  certain  inference,  although  that  inference 
only  is  iMised  uiwn  circumstantial  evidence."  Our  common  law  courts 
have  also  recoguifieil  the  injustice  that  would  be  done  to  claimants  if 
it  were  necessary  to  pi-oduce  eye  witnesses  as  to  the  main  event  upon 
which  the  claim  for  damages  rests.  For  in  Shelley  v.  Philadelphia  & 
Reading  Ry.  C<»mpany,  211  Pennsylvania  160,  the  Court  said  "lu  the 
absence  of  direct  evidence  of  the  origin  of  a  fire  that  is  imputed  to  the 
negligence  of  a  railroad  company  in  not  providing  spark  arresters, 
evidence  of  the  unusual  thi-owing  of  sparks  by  the  company's  engine 
and  of  other  fii-es  started  by  them  at  about  the  time  of  the  fire  in 
question,  is  admissible.  This  rule  obtains  also  where  there  is  uncer- 
tainty as  to  tlie  engine  that  caused  the  fire  and  it  cannot  be  shown 
that  tlie  fire  proceeded  from  a  particular  engine.  This  class  of  testi- 
mony is  admissible  because  of  tlie  failure  of  direct  proof  and  of  the 
necessity  of  resorting  to  the  proof  of  circumstances  as  the  best  evi- 
dence anil  the  only  evidence  of  which  the  case  admits." 

The  only  test  that  the  courts  can  apply  to  the  inference  drawn  from 
circumstantial  evidence  by  the  Workmen's  Compensation  Board  is 
not  whether  a  court  in  the  first  instance  might  or  might  not  have 
drawn  the  same  inferences,  but  whether  the  inferences  drawn  are 
logical  and  i-easouably  persuasive  and  do  no  real  violence  to  common 
sense,  for  "when  the  question  whether  the  death  of  an  employe  arose 
out  of  the  employment  is  one  of  fact,  a  finding  by  a  commission  based 
upon  a  reasonable  inference  from  the  proofs  is  conclusive  upon  ap- 
I)eal."    Tirre  t'.  Bush  Terminal  Company,  158  N.  Y.  Snpp.  883. 

I'pon  a  review  of  the  testimony  in  this  case  the  Board  then  finds 
llie  following  facts:  ,  -  ■ 
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Fil-Bt.  Th«  said  DeiiuJs  F.  Leury,  the  de(;eaBed  atid  J.  Gibsou  Mo- 
llvain  &  Company,  the  defendant,  had  accepted  Article  3  of  the 
Pennsylvania  Workmen's  Compensation  Act  of  1915,  before  December 
29,  1916,  and  npon  that  date  both  were  under  the  terms  of  that  law. 

Second.  That  upon  the  said  date  the  said  Dennis  F.  Leary,  husband 
of  the  claimant,  was  in  the  employ  of  the  defendant  company  and 
while  driving  a  team  of  the  said  company  snffered  an  accident  in  the 
neighborhood  of  Sixty-fourth  and  Webster  Streets  in  the  city  of 
Philadelphia,  that  caused  his  death. 

Third.  At  the  time  of  the  said  accident  the  average  weekly  wage  of 
the  deceased  was  |14,50  as  found  by  the  Referee  from  which  there  has 
been  no  appeal  by  the  defendant  and  must  stand  as  a  fact.  The  ex- 
penses incident  to  the  burial  of  the  deceased  was  f  100,  and  over,  no 
part  of  which  amount  has  been  paid  by  the  defendant. 

Fourth.  That  the  claimant  while  not  living  with  the  deceased  at 
the  time  of  his  d«atb  was  actually  dependent  upon  him  and  was  in 
weekly  receipt  of  money  from  him  for  maintenance. 

The  Board  upon  these  facts  finds  the  following: 

CONCLUSIONS  OF  LAW. 

First.  That  the  widow  and  claimant,  Marguerite  F.  Leary,  is  en- 
titled to  an  award  as  the  dependent  widow  of  the  deceased. 

Second.  That  the  deceased,  Dennis  P.  Leary,  came  to  his  death  by 
an  accident  suffered  by  him  in  the  course  of  the  employment  of  the 
defendant  on  December  29,  lUlG,  in  the  city  of  Philadelphia. 

The  Board  accordingly  makes  the  following: 
AWARD. 

It  is  hereby  ordered  that  the  defendant,  J.  Oibson  Mcllvaine  &  Co., 
pay  to  the  claimant.  Marguerite  F.  Leary,  50%  of  $14.50  or  |7.25  per 
week  for  a  period  of  300  weeks.  This  award  to  be  modified  upon 
petition  and  proof  in  the  event  of  a  posthumous  child. 

The  said  defendant  company  to  further  pay  to  the  said  claimant  the 
sum  of  flOO,  to  cover  the  expenses  of  the  burial  and  aUo  to  pay  the 
cost  of  these  proceedings. 


01w)»  r.  S.  It.  Dresser  Manufacturing  Co, 
(3  Dept.  Reports  1660.) 

Death — Connection   with    arcidenl — Accident — As    disiin<iuifhed   from    ueeufialiotial 
disease. 
An  einpl'))o'ii  ilciith  wim  eimsMi  by  dilatation  of  tlic  li^nrt  brought  on  by  over-piLfr- 
I  heavy  pmploympnt.     The  ftoani   refused  to  consider  the  iKiBBibilily  of  the 


condition  of  the  employe  having  been   brought  on  by  Huccessive  Btraltw 
bring  it  within  occnpational  diacaaes,  and  the  Referei>'n  award  whh  affinnnl. 
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Appellant  repfeseuted  by  IVank  P.  Martin,  Pittsburgh. 
Appellee  not  rppresented. 

OPINION  BY  COMMISSIONER  SCOTT— May  19, 1917. 

The  Referee  ba^  fonnd  that  Charles  Olson,  the  claimant's  deceased 
husband,  suffered  an  injury  while  engaged  at  work  for  the  defendant 
company  on  June  8,  1916,  that  resulted  in  his  death  on  January  11, 
1917,  and  that  the  cause  of  the  death  was  dilatation  of  the  heart  pro- 
duced by  over-exertion  in  heavy  employment  engaged  in  by  Charles 
Olson  while  in  the  course  of  this  employment. 

The  defendant's  contention  is  that  the  testimony  does  not  support 
the  findings  of  the  Referee,  and  that  the  injury  was  simply  a  strain 
of  the  muscles  from  which  the  defendant  soon  recovered  and  that  the 
cause  of  his  death,  dilation  of  the  heart,  was  a  disease  not  connected 
with  nor  superinduced  by  the  exertion  of  his  work  within  the  mean- 
ing of  Section  301. 

It  is  evident  that  prior  to  the  accident  there  is  no  history  of  heart 
disease.  It  is  also  clear  from  the  medical  testimony  produced  by  both 
the  claimant  and  the  defendant  that  what  happened  to  the  deceased 
employe  on  June  S,  1916,  was  sufficient  to  have  caused  dilatation  of 
the  heart,  and  the  Board  will  not  refine  on  the  possibility  of  the 
ordinary  labor,  which  the  employe  was  doing  at  the  time,  having 
by  successive  strains  brought  on  the  heart  condition  so  as  to  bring  on 
a  disease  of  such  character  as  has  been  held  in  some  cases  to  be  an 
occupational  disease. 

We  are  satisfied  that  the  findings  of  fact  by  the  Referee  are  sup- 
ported by  the  preponderance  of  the  evidence.  The  Referee's  findings 
and  conclusions  are  therefore  afSrmed  and  appeal  dismissed. 


Litzinger  v.  State  Workmen's  Insurance  Fund. 

(3  Dept.  Reports  1655.) 

DependencD — lUefti  timac}/. 

A  poHthumous  illegitimate  diild  is  not  entitled  to  rampcnsation   in  case  of  the 

accidental  death  of  tb«  father. 

OPINION  BY  MAGKEY— Chairman— May   19,  1917. 


Appellant  represented  by  Samuel  I.  Spyker,  Huntingdon. 
Appellee  not  represented. 

Lawrence  A.  McConville  was  killed  while  engaged  in  prosecuting 
his  employer's  business  on  the  29th  day  of  November,  1916.  At  the 
time  of  the  accident  he  was  engaged  to  be  married.    The  Referee  hae 


found  as  a  fact  that  had  be  lived  be  would  have  been  married  on  the 
day  following  liis  accident  which  caused  bis  death.  A  license  to 
marry  upon  that  day  had  been  issued  by  the  proper  authorities.  In 
accordance  with  the  rites  of  the  church  to  which  both  of  the  contract- 
ing parties  belonged  the  marriage  banns  had  been  published  on  three 
different  occasions.  Every  detail  bad  been  arranged  for  the  coming 
event.  In  fact  the  evidence  is  sufBciently  clear  to  justify  this  finding 
by  the  Referee.  On  February  8,  1017,  the  woman  with  whom  the  de- 
ceased was  to  have  entered  Into  this  marital  contract  gave  birth  to  a 
child. 

The  Beferee  has  found  that  the  deceased  was  the  father  of  this 
child.  This  finding  is  supported  by  sufficient  evidence  to  make  it  con- 
clusive upon  this  Board,  and  therefore,  we  adopt  it  as  the  second  find- 
ing of  fact  in  the  case. 

The  question  of  law  involved  in  this  appeal  then,  is  whether  or  not 
under  these  circumstances  this  posthumous  illigitimate  child  is  a 
dependent  of  the  deceased  in  contemplation  of  the  Pennsylvania 
Workmen's  Compensation  Law  of  1915.  As  we  have  frequently  said, 
it  is  only  our  province  to  undertake  to  interpret  our  Act  of  Assembly 
and  to  do  so  we  are  necessarily  limited  to  a  consideration  of  the  ex- 
press words  of  that  section  which  deals  with  dependent  children.  We ' 
have  no  power  to  extend  the  terms  of  this  law  to  any  one  who  falls 
outside  of  the  classes  therein  enumerated. 

Section  307(9)  reads:  "Compensation  shall  be  payable  under  this 
section  to  or  on  account  of  any  child,  brother,  or  sister,  only  if  and 
while  such  child,  brother,  and  sister  is  under  the  age  of  sixteen. 
•  •  •  The  terms  'child'  and  'children'  shall  include  stepchildren 
and  adopted  children,  and  children  to  whom  he  stood  in  loco  parentis, 
if  members  of  decedent's  household  at  the  time  of  his  death,  and  shall 
include  posthumous  children." 

Our  Legislature,  then,  only  contemplates  compensation  for  the 
children  of  the  deceased  workman  killed  in  the  course  of  the  employ- 
er's business  when  they  are  under  the  age  of  sixteen-  and  embrace  his 
natural  children  and  those  who  have  come  under  his  protection  by  a 
second  marriage  or  those  whom  he  has  legally  adopted  or  others  for 
whom  at  the  time  of  his  death  he  was  providing  as  a  parent  and  had 
brought  within  his  own  household. 

We  have  no  legislation  which  could  by  any  possible  reasoning  em- 
brace an  illegitimate  child.  The  Referee  undoubtedly  was  led  into 
error  by  the  English  cases  to  which  he  has  referred  in  his  discussion. 
The  question  of  the  right  of  an  illegitimate  child  to  compensation  was 
not  raised  in  these  cases,  as  the  British  Act  by  express  terms  provides 
for  this  class  of  children. 

The  British  Act  of  1906,  Paragraph  13  reads,  "Dependents  means 
auch  of  the  members  of  the  workman's  family  as  jwere  ■wl^(lj\^cff;j^ 
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part  dfp{.'ii(Ii>iit  ii)H)ii  th<^  i^aniiiigit  of  the  workmun  at  the  time  of  his 
death,  or  would  but  /or  the  incapacity  due  to  the  accident  have  been  ao 
dependent,  and  where  the  worl^iuan,  being  a  parent  or  grandparent  of 
an  illegitimate  child  leaver  xiich  a  child  no  dependent  on  his  earningH 
or  being  an  illegitimate  child,  leaver  a  parent  or  grandpareut  ho  de- 
liendent  ui>on  his  eai  iiingR.  Hhall  include  such  an  illegitimate  child  and 
parent  or  grandparent  respectively." 

The  oidy  qneBtion  involved  in  the  cases  to  which  the  Referee  ba^ 
referred  was  whether  or  not,  in  the  interpretation  of  thia  language,  a 
posthumous  illegitimate  child  could  be  considered  a  dependent.  The 
leading  case  in  England  on  this  subject  is  Orrell  Colliery  Company  v. 
Scofield,  2  Butlerworth's  Compensation  Cases,  page  29i,  where  the 
HouKe  of  Ijords  sustained  the  Court  of  Appeals  in  awarding  com- 
pensation to  a  [tOKthiimous  illegitimate  child  as  a  dependent  of  a  de- 
cense<l  father.  The  Lord  Chancellor  said:  "As  far  as  the  language  of 
the  statute  is  concerned  with  respect  to  the  question  of  dependency 
the  real  practical  matter  is  whether  assistance  has  been  given  or  could 
reasonably  have  been  expected,  from  the  victim  of  the  accident.  In 
this  case  there  was  such  a  reasonable  anticipation  that  the  child  would 
have  been  maintaine<l  or  assisted  by  the  father." 

In  10(t  Law  Times  Reimrts.  page  105,  we  find  the  opinion  which  was 
thus  sustained  by  the  House  of  Ijorda,  written  by  Cozens-Hardy,  M. 
K.  The  Master  of  the  Rolls,  at  the  beginning  of  this  opinion,  makea 
it  perfectly  clear  that  the  Court  was  compelled  to  consider  an  illegiti- 
mate child  as  a  dependent  by  the  wording  of  the  British  Act,  for  he 
says,  "The  Workmen's  Compeusataion  Act  of  IflOfi,  amongst  the  many 
]>e<:nliarities,  has  one  which,  so  far  as  my  experience  goes,  is  not  to 
be  found  in  any  other  act.  For  many  puritoses  it  puts  an  illegitimate 
chihl  in  the  same  position  as  a  legitimate  child,  and  it  does  that  in 
language  which  is  remarkable."  A  study  of  'this  case  shows  that 
CosM'ns- Hardy  as  well  as  his  colleagues  Molten  and  Farwell  felt  bound 
by  the  English  precedents  which  had  established  that  the  British  Acts 
of  IKlIt  and  lOlMj  must  extend  to  p«)sthumous  illegitimate  children. 
Therefore,  all  the  English  decisions  are  based  upon  the  language  of 
these  two  Acts. 

We  cannot  find  that  an  illt^itimatc  child  is  embraced  within  any  of 
the  terms  of  the  Pennsylvania  law  and  we  must  decline  compensation, 
levei-se  the  Referee  and  set  aside  hie  award.  The  phrase  "posthumous 
children"  as  used  in  Paragraph  it.  Section  307,  must  necessarily  refer 
lo  children  in  tlie  clas-ws  before  enumerated  in  that  same  section  and 
cannot  contemplate  illegitimate  children.  Until  our  Legislature  shall 
have' otherwise  provided,  the  status  of  illegitimate  children  must  be 
determined  by  the  Act  of  -Tune  14. 1897.  P.  L.  142.  which  provides  that 
thev  shall  take  and  be  known  bv  the  name  of  their  mother,  -  , 
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This  Act  also  providvu  for  tUe  iuheritance  of  bucIi  children  aud 
enacts  that  the  common  law  doctrine  of  nullius  filiua  shall  not  apply 
as  between  the  mother  and  her  illegitimate  child  and  its  heirs ;  but  it 
does  not  recognize  nnj  rights  in  or  place  any  liabilty  upon  a  reputed 
father  whose  responsbility  is  entirely  determined  by  and  grows  out  of 
his  relationship  to  the  community  at  large. 

Therefore,  in  the  absence  of  a  statute  declaring  an  illegitimate  child 
a  dependent  of  a  deceased  father,  it  cannot  be  so  considerd. 


Jlill«r  r.  Reading  Transit  &  Light  Co. 
i:i  Dept.  Reports  1766.) 
Wagct — Compulalion  of  teaiie'. 

Ill  coniputinK  thp  nvirnKe  wf^bly  nugps  of  u  deivaRed  or  injured  employe  for 
<^>Di{>eD8iition  purpoees,  tbe  ralu  Adopted  by  the  Bonrd  should  be  strictly  followed,  to 
wit,  deduct  from  the  number  of  calendar  ilayE  during  the  period,  all  Sunduya,  holi- 
days,  a  half-holiday  each  week,  and  dnyH  the  employe  was  prevented  froin  working 
throuKh  no  fault  of  hia  own,  nnd  divide  the  number  of  days  remniniDjc  into  the  em- 
ploye's earnings  during  the  period,  then  multiply  the  resulty  by  5}.  It  should  make 
no  difference  that  the  employe  actually  worked  on  some  of  the  days  deducted. 

Eaiplupmfnt — An  to  contract  of  entptoj/mciil. 
An  increane  of  wegen  cannot  be  construed  as  a  new  contract  of  employment. 


Appellant  represented  by  Wallace  M.  Keely,  Xorristown. 
Appellee  represented  by  C  T.  Larzelere,  Norriatown. 

OPINION  BY  COMMISSIONER  LEECH— May  I'J,  1917. 

The  only  question  to  be  considered  in  this  case  is  whether  or  not 
the  Referee  erred  in  the  calculation  of  the  average  weekly  wages  of 
the  decedent. 

In  Walker  r.  Alle(;heny  River  Mining  Company,  3  Dept.  Reports, 
)iage  384,  Chairman  Mackey  used  the  following  language:  "When  the 
Board  directed  that  holidays  should  be  deducted,  it  had  in  mind  that 
these  were  the  days  the  employe  was  usually  and  ordinarily  idle,  but 
inasmuch  as  the  determination  of  each  claimant's  daily  wage  is,  to  a 
very  large  degree,  a  iiuwition  of  fact,  we  can  see  no  reason  why  there 
Hhould  be  a  deduction  for  the  holidays  upon  which  the  claimant  actu- 
ally performed  a  full  day's  work,  and  received,  therefor,  a  full  day's 

pay."  , 
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Chairman  Mackey  reversed  the  Referee  and  included  in  the  divisor 
14J^  holidays  and  Saturday  half-holidays,  whereas  the  Referee  had 
followed  the  rule  adopted  by  the  Board  for  computing  the  average 
weekly  wages  in  continuous  employment,  and  had  excluded  these 
1414  from  the  divisor  in  finding  the  average  daily  wage  of  the  de- 
ceased employe,  Walker. 

The  difficulty  arises  from  the  fact  that  Section  309  of  the  Compen- 
sation Act  requires  the  average  daily  wage  to  be  multiplied  by  ^y^  in 
all  cases,  whereas  the  employe  frequently  works  6  or  7  days  per  week. 
The  rule  adopted  by  the  Board  had  taken  into  consideration  all  such 
matters  affecting  the  wages  and  also  believed  it  to  be  an  equitable 
solution  of  a  very  ditScult  question. 

This  rule  has  just  been  approved  in  an  opinion  handed  down  by 
Judge  Mcllvaine  of  Washington  County,  in  the  case  of  Adams  v.  Pitts- 
burgh Coal  Company,  in  which  he  sustains  the  finding  of  the  Board 
in  an  opinion  by  Chairman  Mackey,  in  which  compensation  was 
awarded  based  upon  the  atiove  mentioned  rule  of  the  Board. 

It  is  somewhat  difficult  to  distinguish  the  case  before  us  from  that 
of  Walker  v.  Allegheny  River  Mining  Co.,  supra.  We  are,  however, 
convinced  that  the  suggestion  of  Chairman  Mackey  in  that  case  can- 
not be  applied  in  the  present  case  without  doing  great  injustice  to  the 
dependents  of  the  deceased  employe. 

In  the  latter  case,  Walker  was  a  miner,  paid  by  the  output,  at  a 
fixed  price  per  ton  of  coal  mined.  No  attempt  was  made  to  keep  any 
i-ecord  of  the  days  or  hours  or  time  he  actually  worked  in  earning  the 
wages  received  by  him.  It  is  a  well  known  fact  that  since  miners  are 
paid  on  a  contract  per  ton  by  the  output,  they  frequently  work  over 
time  in  preparing  coal  and  do  other  extra  work,  so  as  to  increase  the 
ontput  and  thereby  their  wages.  In  such  cases  it  is  difficult  to  arrive 
at  a  fair  average  daily  wage  without  adopting  some  equitable  rule, 
which  the  Board  has  endeavored  to  do.  In  the  present  case  the  whole 
contract  of  hiring  is  different.  The  decedent,  Miller,  worked  by  the 
day  and  was  paid  by  a  rate  per  hour,  and  during  the  last  six  months 
preceding  the  accident,  May,  Juue,  July,  August,  September  and  Oc- 
tober, 1916,  a  period  of  184  calendar  days,  he  worked  every  day  ex- 
cepting 6  days  upon  which  he  did  not  work,  through  no  fault  of  his 
own.  In  this  period  there  were  26  Sundays,  26  Saturdays  or  13  Sat- 
urday half-holidays,  3  holidays  aijd  6  days  lost,  through  no  fault  of  the 
employe. 

According  to  the  rule  adopted  by  the  Board,  the  divisor  or  "work- 
ing days"  is  found  by  subtracting  from  the  total  number  of  calendar 
days  (1)  Sundays,  (2)  holidays,  (3)  Saturday  half-holidays,  (4)  days 
not  worked  through  no  fault  of  tlie  employe.  This  is  the  rule  which 
has  been  upheld  by  Judge  Mcllvaine  in  the  case  of  Adams  v.  Pitts^ 
burgh  Coal  Company,  as  an  equitable  rule.  This  rule  baTdM-jbeen 
approved  by  the  Courts,  we  will  follow  it  in  this  case.        ^       <-\ 
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The  number  of  calendar  days  in  the  period  of  6  mouths  preceding 
the  accident,  to  wit,  181,  is  to  be  reduced  by  the  sum  of  the  number  of 
Sundays  in  the  period,  to  wit,  26,  26  Saturday  half-holidaya,  or  13 
holidayB,  3  holidays  and  C  days  lost  through  no  fault  of  the  employe, 
or  48  days  in  all  to  be  deducted,  leaving  136  "working  days"  as  the 
divisor  into  the  total  sum  earned  in  the  period  of  6  months  taken, 
f4G1.41,  or  an  average  of  f3.3d  per  day,  which,  multiplied  by  5^,  as 
required  by  the  Workmen's  CJompensation  Act,  makes  the  average 
weekly  wages  upon  which  compensation  should  be  computed,  to  be 
118.65. 

The  Referee  followed  strictly  the  suggestion  of  Chairman  Mackey 
in  Walker  v.  Allegheny  River  Mining  Co.,  supra,  and  found  the  aver- 
age weekly  wages  of  the  decedent,  to  be  fl5.64. 

The  variance  between  these  two  methods  of  calculation  makes  a 
difference  in  the  total  award  to  the  widow  and  child,  in  this  case,  of 
approximately  f450. 

The  provisions  of  the  Workmen's  Compensation  Act  for  computing 
average  weekly  wages  of  employe  are  far  from  satisfactory.  It  is  im- 
{•ossible  to  provide  a  rule  which  will  work  out  exact  justice  in  every 
case.  It  was  not  the  intention  of  the  suggestion  made  by  Chairman 
Mackey  in  Walker  v.  Allegheny  Biver  Mining  Co.,  supra,  to  subro- 
gate the  rule  laid  down  by  the  Board,  in  that  opinion  he  also  stated 
that  "the  determination  of  each  claimant's  daily  wage,  is  to  a  very 
lai^e  degree,  a  question  of  fact."  Bach  case  must  stand  upon  its  own 
facts  and  be  determined  under  the  rule  adopted  by  the  Board. 

The  Referee  concluded  that  when  the  decedent's  wages  were  raised 
from  25  cents  to  26  cents  per  hour  on  October  1,  1916,  that  this  was  a 
new  contract  of  hiring  and  in  his  calculations  went  back  over  a  pe- 
riod of  only  one  month,  the  month  of  October,  as  being  the  contract  of 
hiring  in  force  at  the  time  of  the  accident. 

We  cannot  agree  with  this  conclusion  of  the  Referee,  that  the 
increase  of  the  wages  of  the  employe  couBtitutes  a  new  contract  of 
hiring,  and  therefore,  we  have  based  our  calculation  on  the  earnings 
for  the  period  of  the  6  months  preceding  the  accident,  part  of 
which  he  worked  at  24  cents,  part  of  which  at  25  cents,  and  the  last 
month,  October,  at  26  cents  per  hour. 

With  these  modifications  in  the  conclusions  of  law  as  found  by 
the  Referee,  we  make  the  following  award  against  the  defendant 
and  in  favor  of  the  claimant,  Helen  M.  Miller,  as  follows: 


One  hundred  dollars  on  account  of  expenses  and  burial  of  the 
decedent.  ,  -  , 
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Fi>rt,vflv«  per  cftit,  of  (kfedcnt's  average  weekly  wages,  ?iy.65  oi* 
|8.;Jd  per  week,  begioniug  November  2,  1917,  and  continuing  for  a 
period  of  300  weeks,  or  so  much  thereof,  as  the  claimant  lives  and 
remains  a  widow  of  the  decedent. 

After  the  termination  of  the  said  period  of  300  weeks,  to  William 
C:  Miller,  minor  w>n,  15%  of  the  decedent's  average  weekly  wages, 
?18.fi5  or  »2.7fl34  per  week,  until  .Tanuary  20,  1930. 


Sliefler  r.  Gray  Printing  Co. 
(3  r>ept.  Reports,  17fi5). 
Wagea — Vtimiiiitaturn  af  wagei. 

Wherf  the  clHimant  wan  i-niploycil  Ht  a  vn-Uy  wago,  that  wage  miiBt  he,  taken  a 

tho  basis  for  computing  com  pen  nation. 


Appellant  represented  by  John  C.  Arnold,  DuBois. 
Apprilee  represented  by  R.  M.  McWade,  Pittsbui^h. 

OPINION  BY  COMMISSIONER  LEECH— May  19,  1917. 

We  can  agree  with  all  the  facta  found  by  the  Referee  in  this  case 
with  one  exception,  to  wit:  That  the  claimant's  average  weekly 
wages,  at  the  time  of  the  accident  wei-e  $15.12^^.  The  uncontra- 
dicted testimony  is  that  the  claimant  was  employed  at  a  salary  of 
*H).50  per  week. 

We  can  find  no  testimony  which  would  warrant  the  Referee  in 
fixing  the  claimant's  average  daily  wage  at  |i2.75,  from  which  he 
arrived  at  the  conclusion  that  liis  average  wages  were  $15.12,  and 
basing  the  award  upon  this  result. 

We  can  not  approve  this  finding  or  conclusion.  The  Board  finds 
as  a  fact  that  the  claimant's  average  weekly  wages  at  the  time  of 
the  accident  were  |]  6.-50,  payable  weekly. 

With  this  single  exception,  the  Board  adopts  the  findings  of  fact 
and  conclusions  of  law  and  makes  the  following: 


The  Board  awards  to  the  claimant,  E.  A.  Shefler,  and  against  the 
defendant,  Gray  Printing  Co.,  compensation  at  the  rate  of  50%  of  his 
average  weekly  wages,  fl6.50  or  ?8.25  per  week,  payable  weekly  for 
a  period  of  175  weeks.  Iieginning  October  10.  1916,  and  costs  as 
taxed.  Google 


•McCarl  v.  Borougb  of  Houston. 
(3  Dept.  Reports,  ITfB). 

Employe — As  to  tvho  arc  employca. 
1  employe  within   titp  mtanliiK  of  the   Workmen's  Comiien- 

EcidfMff — A.f  to  aMertiiining  the  average  trecklji  tc'ige. 

The  cluioiBnt,  in  oriler  to  extabliEh  her  deeeusetl  husbuud's  eHniings  produenl 
H  hook  wherein  her  husband  had  tict  down  the  time  diirinK  w1il(;h  he  worked  for 
different  employers.  It  did  not  appear  that  thiu  book  was  formally  offered  in 
evideuee,  but  it  was  marked  as  an  exhibit  and  was  attached  to  the  record.  The 
Dourd  assumed  that  the  book  had  been  offered,  and  the  evidence  therein  contained 
wsH  auflicicnt  to  iiHtubliah  the  cuiiteotiuu  of  the  claimant  us  to  the  amount  of 
the  (Iccrosed's  pHrnin|tH,     The  award  of  the  Referee  was  affirmed. 


Appellant  represented  by  J.  C.  Slieriff,  Pittsburgli. 
Appellee  representetl  by  R.  J.  Knox,  WaBhingtoii,  Pa. 

OPINION  BY  COMMISSIONER  SCOTT,  May  19,  1917. 

James  McCarl,  the  claimant's  deceased  husband,  while  acting  as 
policeman  for  the  defendant,  the  Borough  of  Houston,  August  13, 
1916,  received  a  kick  or  blow,  from  the  I'esiilt  of  which  he  died.  At 
the  time  of  the  injury  he  was  under  a  contract  with  the  Borougb 
Council  to  act  as  policeman.  In  addition  to  the  work  which  he  did 
for  the  Borough,  he  perforiae<l  work  during  the  nix  months  immed- 
iately preceding  the  time  of  the  accident  for  different  persons.  The 
Board  has  decided  in  Smith  c.  City  of  Beading,  2  Dept.  Reports,  page 
1U41:,  that  police  ofHcei-s  are  employes  within  the  meaning  of  the 
CnnipeuHiition  Act  of  1915,  and  entitled  to  the  Benefits  of  the  Act. 
This  (piestiou  is  therefore  settled  so  far  as  this  Board  is  concerned. 

A  further  contention  by  the  defendant  is  that  the  Referee  has 
erre<l  in  arriving  at  the  average  weekly  wages  used  by  him  as  a 
basis  for  computation  of  compensation,  and  in  support  thereof 
earnestly  urges  that  there  is  no  suRicieut  competent  testimony  to 
Khow  that  the  earnings  of  the  deceased  employe,  outside  of  the  salary 
received  by  him  as  policeman,  were  more  than  the  sum  of  f218.80 
for  the  Hix  months  immediately  pi-eceding  the  accident,  whereas,  the 
Refeiee  has  found  that  the  claimant  earned  during  such  period  the 
sum  of  ^265.75  in  addition  to  his  salary  as  police  officer.  To  that 
part  of  these  total  earnings  shown  by  the  book  account  by  the 
deceased,  exception  is  taken.    The  hook  complained  of  by  the  defend- 
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ant  is  attached  to  the  record  of  the  testimony  and  marked  "Exhibit 
A",  and  haa  been  considered  b;  the  Beferee  in  arriving  at  the  total 
earnings  for  these  months. 

The  record  shows  that  the  claimant  produced  ttiis  book  and  iden- 
tified it  as  the  book  in  which  her  husband  kept  the  time  of  work 
done  by  him  in  the  year  1916  for  a  number  of  employers  other  than 
the  Borough.  She  further  testified  that  the  entries  were  made  b; 
her  deceased  husband  against  the  persons  for  whom  be  had  worked 
on  the  days  therein  stated  promptly  after  the  work  was  performed. 

It  does  not  clearly  appear  that  the  book  was  formally  offered  in 
evidence,  but  the  fact  that  it  is  marked  as  an  exhibit  and  is  attached 
to  the  record  will  be  treated  by  the  Board  as  a  waiver  of  this 
somewhat  technical  rule,  and  we  will  assume  that  it  was  so  offered ; 
also  we  hold  that  it  can  be  considered  a  book  of  original  entries 
properly  established  by  the  testimony,  and  that  the  evidence  as  to 
earnings  of  the  claimant's  deceased  husband  therein  contained,  to- 
gether with  other  evidence  in  the  case,  supports  the  finding  of  the 
Referee  that  during  the  six  months  immediately  preceding  the  acci- 
dent, his  total  earnings  were  (265.77. 

The  Keferee,  in  arriving  at  the  average  daily  wage  of  the  employe, 
followed  the  provisions  of  the  law  and  the  rule  of  this  Board  for 
ascertaining  the  average  daily  wages  outlined  by  Chairmao  Mackey 
in  Walker  v.  Allegheny  Biver  Mining  Co.,  3  Dept.  Reports  384,  and 
the  employer  certainly  cannot  complain  of  the  use  of  this  particular 
rule  as  applied  to  Section  309. 

In  the  light  of  all  the  testimony  in  the  record,  we  are  of  opinion 
that  the  findings  and  conclusions  arrived  at  by  the  Referee  are 
sustained  by  the  weight  of  the  competent  testimony.  The  award  is 
affirmed  and  appeal  dismissed. 


Funk  V.  New  York  &  Pennsylvania  Co. 
(3  Dept.  Reports,  1773). 

Compensation — Cvmputation  of  amount  due — Use  of  member,  lota  of  hand. 

The  claimant  Buffered  Che  amputation  of  the  tbumb  of  his  right  hand,  bctweeo 
the  end  and  the  first  joint ;  the  first  Gnger  between  the  fiiBt  and  second  joints ; 
and  the  Be<»nd  finger  ut  the  second  joint;  the  third  finger  between  the  first  and 
second  joints ;  the  little  finger  was  intact.  He  was  awarded  compenBation  for 
the  period  of  disability,  together  with  medical  and  hospital  services. 


Gooi^lc 


Claimant  not  represented. 

Defendant  represented  by  George  E.  Paine,  New  York  City. 


OPINION  BY  MACKEY— Chairman— May  22,  191T. 

Petition  for  determination  of  compensation  payable  under  agreed 
facts. 

This  case  first  came  to  tlie  attention  of  the  Workmen's  Compen- 
Ration  Bureau  by  virtue  of  Compensation  Agreement  No.  36  filed 
Miirt'li  21,  1917,  purporting  to  have  been  signed  by  the  claimant  and 
defendant  describing  the  accident  to  the  claimant  as  "laceration  of 
tliree  fingers  and  thumb  malcing  it  necessary  for  amputation." 

This  agreement  was  very  properly  returned  to  the  defendant  be- 
cause of  its  uncertainty  as  to  the  nature  of  the  injury,  as  the  inquiry 
was  naturally  raised  as  to  the  permanency  of  the  loss  of  the  use  of 
the  hand. 

Accordingly  on  April  21,  1917,  a  petition  was  filed  with  the  Bur- 
eau asking  the  Board  to  determine  the  compensation  (or  disability 
under  facts  agreed  upon  by  the  parties.  In  this  petition  it  is  made 
clear  that  because  of  the  injury  to  the  claimant  while  engaged  in 
transacting  the  employer's  business,  it  became  necessary  to  ampu- 
tate his  thumb  between  the  end  and  the  first  joint;  the  first  finger 
between  the  first  and  second  joints;  the  second  finger  at  the  second 
joint;  third  finger  between  first  and  second  joints  while  the  little 
or  ring  finger  remains  intact.    This  injury  was  to  the  right  hand. 

The  agreement  also  set  but  the  weekly  wages  of  the  claimant  as 
713.14,  that  the  accident  happened  on  January  24,  1917,  at  5:20  in 
the  afternoon  and  that  the  claimant  lost  four  and  one-sixth  weeks 
because  of  the  injury  which  corresponds  with  the  agreement  for 
compensation  signed  by  both  parties,  wherein  it  was  declared  that 
the  duration  of  incapacity  was  from  January  20  to  February  14, 1917. 
After  the  period  of  medical  treatment  compensation  would  accord- 
ingly begin  on  February  5  ending  February  19,  or  a  period  of  two 
weeks  at  S!6.72  per  week  or  ?13.44.  The  nature  of  the  surgical  treat- 
ment constitutes  it  as  a  major  surgical  operation.  The  doctor  bills 
were  fil  and  the  hospital  bill  |8. 

We,  therefore,  make  the  following: 


It  is  hereby  ordered  that  the  New  York  &  Pennsylvania  Company 
pay  to  the  claimant  C.  8.  Funk  $13.44  compensation  and  |56  for 
medical  and  hospital  services. 
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Ryan  v.  William  Penn  Hotel. 
(3  Dept.  Reports,  1771). 


If  an  emiiloyx  is  employed  fur  a  stipulnted  monthly  wage,  together  with  board 
HUd  n>om,  in  cnifl:  tlit  fmployp  is  injiiivd  the  value  of  the  board  and  niom  cannot 
be  taken  into  consideration  in  computinK  wmiiensution,  unlosH  their  money  valnl^ 
Ib  Hgrei-d  upon  at  the  time  of  hiring. 


t'luinmnt  not  represented. 

Defendant  repi'es*eiite<l  by  H.  J.  Nesbit,  Pittsburgh. 

OPINION  BV  COMMISSIONER  SCOTT— May  22,  1»17. 

Petition  foi-  review  of  Compensation  Agi-eemeut  No.  51621. 

In  this  caine  the  (-otnpensation  ugreeinent  was  entered  into  Novem- 
ber 17,  IDIU.  On  February  27,  11H7,  the  claimant  filed  her  petition 
for  review  of  tlie  compensation  agreement,  alleging  the  average 
weekly  wage  of  19.23  stated  in  tlie  afireement,  was  not  the  proper 
basis  for  computing  compensation,  for  the  reason  that  her  wages 
at  the  time  of  the  accident  were  SMO  per  month,  together  with  room 
and  board,  and  that  the  room  and  board  were  equivalent  to  f35,  mak- 
ing the  alleged  monthly  wage.s,  $75. 

The  case  was  refeiTed  to  Referee  Thomas  J.  Dunn,  District  No.  8, 
wlio  heard  testimony  on  the  petition  and  answer.  In  the  meantime 
tlie  Board  liaving  decided  that  petitions  for  review  must  be  heard 
exclusively  by  the  Boai-d  under  Section  423,  the  disposition  of  the 
petition  came  befoi-e  the  Hoard  at  Pittsburgh,  May  3,  1911  The 
claimant  appeared  iu  person  and  it  was  agreed  by  the  pai-ties  that 
llie  testimony  taken  before  the  Referee  be  adopted  by  the  Board  and 
additional  testimony  was  also  taken. 

B'rom  a  consideration  of  all  the  testimony,  it  appears  that  at 
the  time  of  tlie  hiring,  the  contract  for  wages  was  1^40,  room  and 
iKtard,  but  that  the  money  value  of  the  room  and  board  was  not  fixed 
as  part  of  the  wages  by  the  parties.  And  in  accordance  with  the 
niles  of  the  Board  for  ascertaining  wages  (See  page  8,  of  Bulletin 
No.  3.)  the  value  which  the  claimant  at  the  time  of  the  hearing 
lixeil  upon  tbe  board  and  lodging,  cannot  be  added  as  a  basis  for 
computing  compensation,  it  clearly  appearing  that  there  was  no 
lixing  of  the  money  value  of  tbese  advantages  to  the  employe  by  the 
claimant  and  defendant  at  tbe  time  claimant  was  hired. 

(t  developed  in  the  testimony  the  claimant  suffered  a  serious 
injury  to  her  right  leg  and  was  cared  for  in  the  William  Penn 
Hotel  and  treati-d  l)y  the  house  physician  for  twenty  days.     Later 


it  <leve1oi>ed  that  the  booe  was  injui^,  niakiug  it  ueceBsary  to  have 
an  nperatiou  perfumietl.  The  daiuiaitt  was  taken  to  a  hospital  where 
she  iiD<]erweiit  treatment  for  a  number  of  weeks. 

The  claimant  received  f25  for  the  first  two  weeks  on  account  of 
medical  attention  and  afterwards  payments  of  compensation  at  the 
rate  of  ?5  per  week  until  the  disability  wased.  There  is  at- 
tached to  the  record  a  final  receipt  covering  compensation  up  to 
December  ;il,  1916,  showing  total  payments  of  f41.B7  at  the  time 
claimant  was  dischai^ed  by  the  physician.  It  further  appears  from 
the  testimony  that  the  hospital  bills  of  the  claimant  amounted  to 
about  $100. 

We  are  of  opinion  we  cannot  direct  payment  for  the  operation 
which  became  necessary  after  the  fourteenth  day  from  the  injury, 
hnt  it  seems  to  ns  that  it  is  a  hardship  on  the  claimant  to  pay  these 
hospital  bills  out  of  the  meager  compensation  received,  and  suggest 
it  would  be  a  commendable  act  on  the  part  of  the  insurance  carriei- 
of  the  defendant  to  make  some  contribution  to  the  claimant  to  help 
her  on  this  expense,  since  the  operation  doubtless  has  aided  in  ter- 
minating the  disiibility,  which,  had  not  the  operation  been  pettormetl. 
from  the  nature  of  the  injury,  would  have  been  continuing  and  added 
to  its  legal  liability. 

As  we  have  already  found,  there  was  no  agreement  on  the  money 
value  of  board  and  lodging  at  the  time  of  hiring.  The  petition  for 
review  of  the  agreement  is  dismissed,  with  the  suggestion  that  if 
the  disability  recurs,  as  a  result  of  the  injury,  the  claimant  may 
protect  her  rights  by  filing  a  petition  for  reinstatement  of  compen- 
sation payments  under  the  original  agreement. 


I'VancIiiiii  r.  Cyclops  Foundry  Co, 

(a  Dept,  Reports,  1865). 

Kridence — Ag  tn  aaccrla\»inii  the  nicrage  trceHp  icage 

An  iiijutvd  Rinployo  aii<l  an  cin|>lorer  entered  iDto  a  compeniatloD  agreement 
wherein  the  average  wM-kly  eariiingii  nf  the  emplnti  were  stipulatcrt  nn  beiiie 
fllG.SO  p<T  werk.  SubHpqiK  ntl]  the  (mploie  died  hh  the  reiinlt  n(  the  injure  f •  r 
which  he  was  drawing  roDipennation  ^  dependent  parent  hied  a  elaini  for  mm 
(X'nBation  and  the  ReCcroe  held  that  the  aicreement  between  ihi  cmploji  r  and  th< 
dceenscd  employe  wqh  binding  upon  the  emplojcr  m  thi  ee<>ond  proceeding 
HO  far  ns  the  Amount  of  th(  a\erna^  nmklv  i-arnines  «(re  eoneemed  and  awanied 
amvrdingly.  Held,  that  the  facts  agreeil  upon  in  the  tiimpensation  agreement  wen 
not  binding  upon  the  defendant  in  the  xeivind  proceeding-  and  the  anard  of  the 
Referee  was  mudifittd. 

Appellant  represented  by  James  L.  Weldon,  Pittsburgh.  ^ 
Appellee  not  represented.  ,LjOOglC 


OPINION  BY  MACKEY— Chairman— May  22,  1917. 

The'  only  question  involved  in  this  appeal  ia  that  of  cotnputa- 
rion  of  wages  under  Section  309  of  the  Pennsylvania  Workmen's 
Compensation  Act  of  1915  and  the  application  of  the  rules  of  the 
Board  in  relation  thereto  a»  set  forth  in  Bulletin  No.  3,  pages  8 
and  9. 

The  deceased  was  engaged  in  continnoiiH  employment  and  had 
worked  for  the  defendant  for  a  full  period  of  six  months  immediately 
preceding  this  accident  which  caused  his  death. 

The  accident  happened  on  May  16,  1916.  On  June  7,  1916,  a  com- 
pensation agreement  was  executed  iietwceu  the  deceased  during  bis 
lifetime,  and  his  employer,  in  which  the  earnings  of  the  injured 
man  were  fixed  at  |16.50  per  week,  and  then  under  that  agreement 
the  defendant  for  a  period  of  time  exceeding  thirty-four  weeks  or  in 
other  words,  June  23,  1917,  was  paid  compensation  amounting  to 
$^257.04. 

The  Referee  has  found  that  the  injured  workman  died  as  a  result 
of  these  injuries  on  January  24,  1917,  that  the  claimant  was  a  de- 
pendent parent  at  the  time  of  his  death.  The  Referee  in  his  award 
has  adoptd  the  statement  of  this  agreemut  concerning  the  wages  of 
the  deceased  as  being  conclusive  upon  the  parties.  From  this  the  de- 
fendant has  appealed  on  the  ground  that,  although  this  statement 
of  the  wages  appeared  in  the  agreement  between  tlie  deceased  and 
the  defendant  executed  during  the  lifetime  of  the  deceased,  uever- 
thelesB  it  is  not  correct  and  not  hinding  upon  the  defendant  at 
the  suit  of  the  claimant.  In  this  we  agree  with  the  defendant  that 
no  rights  can  accrue  to  the  present  claimant  because  of  a  voluntary 
agreement  entered  into  between  the  defendant  and  the  deceased  dur- 
ing his  lifetime. 

The  Act  of  Assembly  has  directed  us  how  to  proceed  to  ascertain 
average  weekly  wages  in  continuous  eniployments.  To  this  we  have 
added  our  own  rules  and  have  explained  our  nietbcKl  at  length  in 
Adams  V.  I'ittsbur^h  Coal  Company,  3  Dept.  Reports,  page  389.  To 
this  method,  then,  we  must  adhere. 

Going  back  over  tlie  last  six  months  we  And  the  deceased  earned  in 
that  time  ^^34.30.  During  that  period  there  were  182  calendar  days. 
There  were  20  Saturdays,  26  Sundays  and  (J  holidays,  viz:  Thanksgiv- 
ing, Christmas  Day,  New  Year's,  Lincoln's  Birthday,  Washington's 
Birthday,  and  Good  Friday.  Deducting  the  26  half -holidays,  the  26 
Sundays  and  6  holidays  or  a  total  of  45  from  182  leaves  137  days, 
which  gives  us  an  average  daily  wage  of  J2.44,  multiplying  this  aver- 
age daily  wage  by  5i/,  in  accordance  with  the  Act  of  Assembly  gives 
US  113.42  as  the  average  weekly  wage. 

The  award  of  the  Referee  is  accordingly  modified  in  accordance 
with  this  weekly  wage. 


Clouser  v.  State  Workmen's  Insurance  Fund. 

(3  Dept.  Reports  1761.) 

Evi4enc» — On  application  for  reviete  of  oompentaiion  agreemenl. 
When  compeoBstion  paymenU  payable  under  a  compeiiBation  BKKtment  have  been 
RDBpeDded  b;  order  of  the  Board,  in  order  to  cause  them  to  be  resumed,  the  claim- 
ant must  show  clearly  and  by  proper  evidence  ttiat  the  injury  which  he  sustained  is 
the  cause  of  his  failute  to  secure  employment,  or  of  bis  inability  to  earn  as  nnch  as 
before  the  accident 


Appellant  represented  by  Samuel  I.  Spyker,  Huntingdon. 
Appellee  represented  by  Wickershaiu  &  Metzgar,  Harrisburg. 

OPINION  BY  COMMISSIONER  SCOTT. 

When  this  case  was  before  the  Board  on  a  petition  to  terminate 
the  agreement,  the  Board,  in  order  to  fully  protect  the  possible  rights 
of  the  claimant,  refused  to  terminate  the  agreement,  as  appears 
by  opinion,  2  Dept.  Reports  page  2784,  and  suspended  the  com- 
pensation payments,  reserving  to  the  claimant  and  defendant  the 
right  to  take  further  action  if  the  condition  of  the  injury  or 
change  of  earning  power  justified  such  action  at  a  future  time. 
At  the  time  the  compensation  payments  were  suspended  by  the 
Board,  the  testimony  showed  that  the  injured  thumb  and  finger 
had  healed  and  that  the  claimant  had  returned  to  work  August  3, 
1916  and  was  earning  the  same  or  more  wages  than  at  the  time  be 
was  injured.  It  is  allied  in  the  present  petition  by  the  claimant 
that  since  December  6,  1915,  on  account  of  the  injury,  be  has  had 
no  earning  power. 

The  testimony  in  the  case  was  taken  before  Referee  Saylor  and 
on  account  of  bis  death  was  referred  to  Referee  Jacob  Snyder  for 
disposition.    He  has  found  against  the  contention  of  the  claimant. 

The  Board  has  carefully  reviewed  the  testimony  and  is  of  opinion 
that  there  is  not  sufficient  evidence  that  the  condition  of  the  claimant, 
due  to  bis  original  injury,  is  such  as  to  account  for  bis  non-employ- 
ment. The  claimant  admits  that  one  of  the  principal  reasons  why 
he  has  not  been  employed  ia  that  his  age  is  against  him ;  also  admits 
that  there  has  not  been  since  December  5,  1916,  that  kind  of  work  . 
available  which  he  had  been  doing  between  August  3,  1916,  and 
December  5,  1916.  There  is  some  testimony  that  bis  arm  gives  him 
trouble,  also  that  the  injured  hand  gets  cold  and  effects  to  a  certain 
degree  his  ability  to  work.  There  is,  however,  no  specific  testimony 
that  he  had  been  refused  work  such  as  he  could  do,  nor  that  he 
suffers  such  serious  decrease  in  .his  ability  to  work  that  his  present 
impaired  condition  due  to  the  injury  can  be  found  to  be  the  canse 
for  bis  not  receiving  wages  from  his  labor. 
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There  is,  theit^rore,  no  l^aaiH  in  the  testimuuy  on  whioh  the  Referee 
or  the  Board  can  satisfactorily  estimate  how  much,  if  any,  impair- 
ment there  is  from  liis  injured  hand  condition  alone.  The  Referee 
has  found  that  the  present  disability  is  not  due  to  the  injury  he 
received  to  bis  left  liand,  but  is  due  to  the  fact  tiiat  hia  occupation 
iH  seamtnal.  This  tinding  is  possibly  too  broad,  but  owing  to  the 
uncertainty  of  the  testimony  established  what,  if  any,  earning  power 
lias  been  lost,  we  affirm  tlie  conclusion  of  the  Referee,  dismiss  the 
lippeal  aud  continue  the  suspension  of  compensation  payments  until 
more  convincing  testimony  shall  be  offered  that  the  earning  power  of 
tlie  claimant  is  affected  by  reason  of  the  injurj-  itself. 


Shufor  V.  Aetna  Explosive  Co. 
(3  Dept.  Reports,  1759). 

Hearing  de  nnio — WAfn  if  tri/l  58  granted. 
\  lirurjng  de  novo  wok  n^upntifd  by  tlic  claimaat  on  the  ground  that  thir  ili'ffDil- 
unt  had  postrd  mgaa  abniit  the  plant  Mating:  "Braployi'^H  talking  abuiit  their 
work  or  the  affairs  nf  th«  oumiiaiiy  iiutniili.'  of  the  worka  will  {irgnptly  be 
dianiitised."  In  the  ahxi-noi'  of  any  evidrnee  that  nny  wilucsK  whom  the  claimant 
might  have  called  to  et^tabliKb  hifi  claim  was  ciierred  or  Induenced  into  not  testifying 
iH^ause  of  this  declaration  or  any  other  act  on  llie  part  of  the  drfi'nilnnt,  the 
n-quest  for  a  hearing  ''(^  "'"''i  wan  refuaed  and  the  nwaril  of  the  Referee  affirmei). 

Appellant  not  represented. 

Appellee  represente<l  by  Jay  P.  Felt,  Em{>orium. 


OPINION  BY  COMMISSIOXKK  SCOTT— May  29,  1917. 

After  a  careful  and  compreliensive  review  of  the  testimony  in  this 
case,  Referee  Champion  found  that  the  claimant  had  failed  to  estab- 
lish by  the  weiglit  of  the  evidence  that  liis  disability  was  the  result 
of  any  accidental  injury'  received  in  the  course  of  his  employment, 
i'nd  that  the  hernia  from' which  he  is  suffering  has  not  been  shown 
in  a  satisfactoi'v  manner  to  be  the  natural  result  of  any  such 
injury. 

From  this  linding  lie  has  properly  concluded  as  a  matter  of  law 
that  the  claimant  has  not  brought  his  case  within  the  meaning  of 
Section  301,  of  the  .\ct  of  1915  and  therefore  is  not  entitled  to  com- 
I>ensation  from  tlie  defendant. 

The  ground  of  appeal  by  the  claimant  is  that  he  could  not  secure 
the  witnesses  be  de^ii'ed,  because  of  notices  posted  up  around  in 
the   buildings  of   the   defendant   stating   "Employes  talking   about 
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their  work  or  the  affairs  of  the  company  outside  of  the  works  will 
)>rotnptly  be  diflmiseecl."  It  ir  contended  by  the  claimant  that  these 
nutices  amount  to  such  coercion  as  is  contemplated  in  Section  419 
as  a  proper  ground  for  appeal.  The  fact  that  the  defendant  company 
lasted  notices  forbidding  its  employes  to  talk  while  working  or 
after  leaving  the  works,  about  the  business  and  affairs  of  the  com- 
[iany,  cannot  be  considered  improper  and  in  violation  of  the  rights 
of  the  claimant  in  this  case  unless  the  enforcement  of  these  mles 
deprive  him  of  necessary  testimony  in  the  support  of  his  claim. 
There  was  no  evidence  before  the  Iteferee  nor  before  the  Board  that 
the  notice  poste<l  coerced  or  influenced  any  witness  in  such  manner 
that  any  testimony  necessai-y  to  support  the  claimant's  case  was 
withheld. 

On  the  oral  arginueut  by  the  claimant,  in  person,  it  was  suggested 
liy  him  that  )ie  was  afraid  to  call  certain  witnesses  for  fear  the 
witnesses  wonld  be  discharged  if  tliey  gave  testimony.  There  is, 
however,  no  testimony  to  supjiort  this  contention,  and  upon  an  in- 
KIKJction  of  tlie  full  discussion  of  the  testimony  by  the  Referee,  it 
appears  that  the  testimony  and  conduct  of  the  claimant  himself  was 
properly  held  by  the  Referee  insufflcient  to  make  out  his  own  case ; 
also  that  the  man  who  was  working  with  the  clalmaut  at  the  time 
of  the  alleged  injury  states  there  was  no  unusual  occurrence  and 
it  seems  to  the  Board  that  if  the  compiiuiou  or  co-worker  would  not 
give  testimony  to  support  the  claim,  that  tlie  calling  of  other  wit- 
nesses, without  specific  statement  on  tlie  record  as  to  what  they  would 
testify  to,  would  be  useless.  It  was  also  stated  by  the  defendant 
tiiat  tliere  wei-e  pliysicians  who  were  not  called  by  him  at  the  time 
of  the  liearing  whom  he  could  now  call,  whose  testimony  would 
support  his  claim.  Since  the  ai^umeut  before  the  Board  there  has 
I'een  filed  with  it  a  letter  signed  by  Dr.  H.  O.  McConuick,  stating 
that  on  the  ISth  of  May  by  request  he  had  exnminetl  the  claimant, 
hut  there  is  nothing  in  this  letter  inconsistent  with  the  findings 
of  the  Keferee  and  we  do  not  see  how  the  testimony  of  any  physician 
whom  the  claimant  might  call  could  change  the  situation.  We 
are  satisfletl  that  the  allegation  of  fraud  and  coercion  is  not  made 
out. 

Therefore  the  findings  and  conclusions  of  the  Referee  are  affirmed, 
and  the  appeal  dismissed. 


<^uaju  V.  McCreath  Bros. 
(3  Dept.  Reports,  1960). 

Accident~As  to  lehat  conttilulea  an  accidenl. 
While   fo   the   rourfw   of   hii   employmert   a   workman   wm  shot   bj   an   iBBane 
mploj-p    had    sustained    nti-,^(M^'elif^ 


Appellant  represented  by  William  O.  Young,  Philadelphia. 
Appellee  represented  by  Harvey  F.  Knnpp,  Harrleburg. 

OPINION  BY  MAOKEY— Chairman— June  14,  1917. 

It  must  be  remembered  that  under  the  Pennsylvania  WoAmen's 
Compensation  Law  of  1915,  it  is  unnecessary  for  us  to  consider 
whether  or  not  a  given  accident  arose  oat  of  the  natnre  ot  the 
employment  in  which  the  employe  was  engaged  at  the  time  of  the 
untowai'd  incident.  It  is  sufficient  if  he  suffered  his  experience  while 
in  the  course  of  his  employment. 

The  terms  of  the  Ohio  Act  in  this  respect  are  the  same  as  ours 
and  it  has  there  been  repeatedly  held  that  if  a  workman  while 
engaged  in  his  employment  (or  the  master  were  assaulted  by  a 
fellow  workman  it  was  an  accident  in  the  course  of  the  employ- 
ment for  which  the  master  is  responsible,  unless  the  assault  grew 
out  of  a  personal  grievance  and  was  intended  to  do  barm  to  the 
employe  tieeause  of  reasons  personal  to  htm  and  not  directed  against 
him  as  an  employe  or  l>ecau8C  of  his  employment. 

In  this  particular  case,  we  find  as  a  fact  that  the  claimant  while 
engaged  in  the  prosecution  of  his  work  for  the  defendant  suffered 
an  injury  by  IJeing  shot  i>y  an  insane  fellow  workman. 

Therefore,  there  can  be  no  intention  imputed  to  the  assailant. 

Tbe  case  then  in  onr  judgment  presents  the  same  features  for 
consideration  as  tbongh  the  claimant  were  injured  while  prosecuting 
his  work  for  his  employer,  because  of  a  defective  piece  of  machinery. 

The  English  cases  have  settled  beyond  any  doubt  that  an  assault 
(•n  n  fellow  workman  is  an  accident  within  the  meaning  of  the 
Bntish  Act.  This  is  no  longer  a  question  for  judicial  discussion  in 
the  administration  of  the  compensation  law  of  Great  Britain,  be- 
cause of  so  many  well  considered  opinions  establishing  this  propo- 
sition: See  Weeks  v.  Wm.  Stead,  11  Negligence  Compensation 
Cases,  Annotated,  Page  1010,  also  Workmen's  Compensation  &  In- 
surance Rep.  432  and  Trim  Joint  District  School  v.  Kelly  Workmen's 
Compensation  Cases  and  Insurance  Keport  359. 

The  Referee  is  accoi-dingly  affirmed  and  the  appeal  dismissed. 


I^touis  (■.  I^ebigh  &  Wilkes-Barre  Coal  Compaaj. 
(3  Dept.  Reports,  1962). 

Compcmalion — Computation  of  amovnt  due. 

An   pmplnyp  Hniitiiineil   injury   to  hip   pye  which   finally   resulted   tn   tbe   Iom  of 
the  vy.     Thp  Ri-fcrcp  nwardetl  him  onmppnBiition  for  tntal  dlsabUitj  tor  b  e«rtatn 
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[HTloil  after  the  injur;  and  before  the  Itwa  of  vidon,  and  for  a  period  of  126 
weeks  thereafter.  Held,  that  the  claimant  was  entitled  to  onl;  126  weeks 
compensation  after  the  fourteenth  day,  irrespective  of  when  the  loss  of  vision 
actually  occurred,     fiteversing,  Kelly  t>.  Traction  Company,  3  Dept.  Reports,  14). 


Appellant  represented  by  G.  8.  McClintock,  Wilkes-Barre. 
Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OPINION  BY  MACKEY^Chairman— June  14,  1917. 

This  case  comea  before  the  Board  upon  the  written  agreement  of. 
the  parties  to  snxpend  the  payment  of  a  portion  of  the  Referee'e 
award  until  it  can  be  passed  upon  by  the  Board. 

The  claimant  was  employed  in  one  of  the  mines  of  the  defendant 
on  June  21,  1016,  and  suffered  an  injury  in  the  course  of  employ- 
meat  which  eventually  resulted  in  the  loss  of  his  left  eye.  The 
Referee  has  found,  Imwever,  that  the  claimant  suffered  total  dis- 
ability (or  a  period  of  101  days  or  12  weeks  and  3  days  after  the 
fourteenth  day  after  disability  before  there  was  a  total  loss  of  vision. 
In  other  words  there  was  but  one  injury  and  that  was  to  the  left 
eye. 

The  Referee  then  divided  this  one  injury  into  two  classes,  namely, 
the  permanent  disability  incident  to  the  Injury  to  the  eye  for  a 
period  preceding  its  total  loss  and  then  awarded  compensation  for 
the  loss  of  the  eye  itself  under  the  schedule  as  set  out  in  Section 
.•i06-(c).  In  this  we  think  the  Referee  was  in  error  and  that  the 
Board  itself  has  heretofore  placed  a  wrong  interpretation  upon 
the  said  section.  We  feel  that  we  erred  in  Kelly  v.  Southern 
Pennsylvania  Tration  Co.  3  Dept.  Reiiorts,  page  U.  The  Act  reads 
"for  all  disability  resulting  from  permanent  injuries  of  the  following 
classes  the  compensation  shall  be  exclusively  as  follows:  "  "  " 
For  the  loss  of  an  eye,  fifty  per  centum  of  wages  during  one  hun- 
dred and  seventy-five  weeks." 

It  seems  to  us  that  the  language  of  the  Act  is  clear,  specific  and 
unequivocal  and  that  this  clause  is  intended  to  provide  for  all  dis- 
ability resulting  from  a  permanent  injury  to  an  eye. 

The  award  of  the  Referee  is  accordingly  modified  to  this  extent. 


Jones  V.  Lehigh  Valley  R.  R.  Co. 

(3  Dept.  Reports,  1963). 

Burden  nf  proof — When  employer  offers  at  a  defense  that  the  employe  was  engaged 

in  inlerginte  commerce  trhen  injured. 

While  engaged  in  replacing  a  belt  on  a  pulley  in  one  of  the  defendant's  sh()pk 

the  claimant's  husband  fell,  sustalninfc  Jnjaries  from  which  he  died.    The  defendant 


ellegiHl  in  its  answer  that  the  deceased  was  engaged  in  inter-Htate  i 
nheo  injured,  bat  foiled  lo  offer  an;  proof  of  that  fact  at  the  hearing.  At  th« 
argument  on  tiie  upiwul  it  was  urged  that  the  burden  r««ted  on  the  claiment 
lo  show  that  the  deceased  was  not  engaged  in  inter-ittate  commerce  wben  injured. 
Held,  that  when  inter-state  commerce  is  urged  as  a  defense,  the  burden  rests 
upon  tlie  defendant  to  show  that  fact  b;  proper  evidence,  and  that  no  presumption 
n rises  that  an  emplo.ve  is  engaged  in  inter-state  commerce  when  injured,  no 
matter  what  his  occupation  at  the  time  might  be. 


Appellant  repreaeuted  by  Jobu  R.  Ealsey,  Wilkes-Barre. 
Appellee  represented  by  Daniel  W.  Stitler,  Maucli  Chunk. 

OPINION  BV  MACKEY— Chairman— June  14,  1917. 

The  olaimnnt  liled  her  claim  petition  on  October  30,  1916,  allying 
that  her  husbiind  died  on  September  20,  1916,  as  a  resnlt  of  injurieH 
»iii8tHine<1  while  proReciiting  hiR  work  for  the  defendant  by  falling 
from  a  ladder,  canning  a  broken  arm  and  inducing  acute  cardiac 
dilatation.  On  the  13th  of  the  following  November  the  defendant 
tiled  its  answer  denying  its  liability  to  pay  compensation  to  the 
claimant  on  the  ground  that  when  injured  the  said  George  H. 
Jones  was  engaged  in  an  act  connected  with  inter-state  commerce. 
The  case  came  on  for  a  hearing  tiefore  a  Referee  on  December  4, 
1916.    We  And  the  following  facts  fn>m  the  testimony  then  prodnced: 

The  said  deceased  came  to  his  death  through  an  accident  suffered 
in  the  course  of  his  employment  for  the  defendant  by  falling  from 
a  ladder  in  one  of  the  shops  of  the  defendant  and  as  a  result  of 
the  injm-ies  thus  sustained  he  died  of  cardiac  dilatation.  The  cause 
of  the  death  was  proved  by  competent  and  satisfactory  medical 
testimony,  Tlie  defendant,  instead  of  establishing  its  defense  as  to 
inter-state  commerce,  failed  to  offer  any  testimony  in  that  respect 
and  now  urges  that  it  became  the  duty  of  the  claimant  to  show 
that  her  husband  was  not  engagwl  in  inter-state  commerce  or  in 
other  wonls  was  engaged  in  intrastate  commerce  at  the  time  of  the 
injurj-. 

We  have  not  so  held  in  other  cases.  We  have  heretofore  stated 
that  where  a  railroad  company  sets  up  the  defense  of  interstate 
commerce  it  then  becomes  its  duty  to  establish  that  defense  by 
substantive  and  i-eliable  testimony.  Biniply  because  the  l^ehigh  Valley 
Railroad  Company  is  ordinanly  engagetl  in  tnter-state  commerce  or 
in  the  transportation  of  commodities  from  a  point  witlitn  a  state  to 
a  point  within  another,  raises  no  presumption  that  no  matter  what 
a  man's  occupation  might  be  while  an  employe  of  that  company  that 
he  was  engaged  in  inter-state  commerce  at  that  time. 

Here,  we  have  the  <leceased  injured  while  standing  upon  a  ladder , 
in  ii   repair  shop  uf  the  defendant,  and  undertaking  to  replace'^li 
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belting  upon  a  pulley.  There  can  be  do  possible  inference  as  to  hit 
occapatioD  in  relation  to  inter-Htate  commerce  dravD  from  this  state- 
ment. The  defendant  evidently  bad  in  mind,  on  the  date  when  it 
filed  its  defense,  that  it  vould  seek  to  establish  that  the  claimant 
was  engaged  in  inter-state  commerce.  It  had  the  time,  opportnnity 
and  every  facility  to  ptove  this  (act  at  the  hearing  before  the  Referee, 
if  it  thought  its  defense  in  this  respect  a  meritorious  one. 

There  is  no  ground  of  record  that  would  justify  an  inference  by 
the  Board  with  the  findings  of  fact  and  conclusions  of  law  and 
award  of  the  Referee. 

We  sustain  this  award  and  dismiss  the  appeal. 


Roy  V.  Crean  Brothers. 

(3  Dept.  Reports,  2015). 

Praotice — When  a  oampeHaalion  agreement  u  entered  into  ihrougk  fraud  or  mi«- 
take. — Agreements  betireen  parliei  aubaeqnent  to  accident. — When  entered  into 
through  fraud  or  mUtake. 

If  the  testfmoDj  indicates  that  b  compensation  asreement  was  entered  into  by 
miatake  as  to  the  facta,  the  Board  will  set  it  aside. 


Claimant  not  represented. 

Defendant  represented  by  Wiibnr  F.  Whittle,  Philadelphia. 

ORDER— June  16, 1917. 

The  defendant  has  iiled  a  petition  for  review  of  compensation  agree- 
ment in  this  case  upon  the  ground  of  fraud.  The  Board  is  not 
satisfied  that  the  claimant  fully  understood  the  purport  of  his  state- 
ments upon  wbicli  the  agreement  was  based,  namely,  that  he  was 
dependent  upon  his  deceased  son  for  support  at  the  time  of  the 
accident. 

The  defendant  signed  the  agreement  after  what  seems  to  the  Board 
insufficient  investigation  of  the  facts,  and  probably  should  be  bound 
by  the  terms  of  the  agreement.  However,  tlie  testimony  indicates  that 
the  claimant  wae  at  least  mistaken  as  to  the  facts  given  to  the  defend- 
ants as  a  basis  tor  the  agreement. 

The  Board  therefore,  sets  aside  the  agreement  on  the  ground  of 
mistake.  -,  , 

^^  i.,,„, Google 


Anger  V.  Harleigh  lirookwood  Coal  Co. 

(3  Dept.  Beporta,  1057). 

Limitation  mithtn  which  claims  and  appeaU  maal  be  filed — Claim*. 

A  claim  pptilion  whs  Hignctl  nnd  sworn  to  on  March  31,  1017,  and  was  filed  with 
th«  Compensation  BoiirH  uu  April  10,  1017.  The  accident  «ccurrc<1  on  Mnrcli  16, 
1010,  or  morr  rlinii  uni'  ypar  before  the  petition  wrs  filed.  Held,  that  the  claim 
was  barred  under  the  provisions  of  Article  III,  Secdon  315  of  the  Workman's 
Cunuiensatian  Act  of  1915. 


Appellant  represented  by  Roger  J.  Uever,  Wilkes-Barre. 
Appellee  represented  by  Wni.  C.  Howell,  Scranton. 

OPIXION  BY  COMMISSIONER  LEECH— June  16,  1917. 

The  claim  petition  in  this  case  was  signed  and  sworn  to  ou  March 
:;i,  1!I17,  and  filed  witli  the  Compensation  Board  ou  April  10,  1917, 
iind  Rets  forth  that  the  accident  on  whicb  the  claim  is  based  happened 
.m  March  16.  1916. 

Article  III.  SiK'tion  315,  of  the  Workmen's  Compensation  Act, 
provides  as  follows: 

"In  cases  of  personal  injury  all  claims  for  compen- 
sation shall  be  forever  barred,  unless,  within  one  year 
after  the  accident,  the  parties  shall  have  agreed  upon  the 
compensation  payable  under  this  article;  or  unless,  with- 
in one  year  after  the  accident,  one  of  the  parties  shall 
have  filed  a  petition  as  provided  in  article  four  hereof. 
In  case  of  death'  all  claims  for  compensation  shall  be 
forever  barred,  unless,  within  one  year  after  the  death, 
the  parties  shall  have  agreed  upon  the  compensation 
under  this  article;  or  unless,  within  one  year  after  the 
death,  one  of  the  parties  shall  have  filed  a  petition  as 
provided  in  article  four  hereof  •"••"." 

Under  tlie  facts  pleaded  the  claim  for  com|>ensation  is  "forever 
barreil"  and  the  Referee  was  fully  warranted  id  disallowing  it. 
The  disallowauce  is  affirmed  and  the  appeal  dismissed. 


"Thomas  r.  IX-laware,  Lackawanna  &  Western  R.  K.  Co. 

(3  Dept.  Reports,  1955). 

Hutden  nf  proof — Entahlifihing  a  claim  for  compensation. 

An    prnployc   was    foand    In    an    onconBclouB    condlHnn    in    the    wash-shanty    of 

which   he  was  cnrctflker.     Within   a  short   time   after  \ip   was   didcovercd   he  died 


from  cerebral  ticmorrbage  and  paralysis.  When  he  hegaa  work  that  morning  ho 
was  appareotly  in  booiI  hp»ltU,  The  Referee  found  that  the  clalmaiit  had  not 
met  the  bardeD  of  proof  that  her  husband  bad  died  as  the  result  of  an  acd- 
dcDt  and  disallowed  the  claim.    The  disallowance  was  alfinncd. 


Praoiiee — At  to  filing  elaiia  pelittoa 

Per  Commissioner  Lcwh:  "The  Board  will  look  with  suapiPion  ud  claims 
where  the  parties  inttrcstod  have  been  guilty  of  unreasonable  or  uneiplained  delav, 
when  the  circumstances  permit  and  the  rights  of  the  parties  require  prompt  and 
diligent  action." 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  J.  Hayden  Oliver,  Scranton. 


OPINION  BY  COMMISSIONER  LEECH— June  18,  1917. 

This  claim  is  founded  on  the  death  of  David  B.  Thomaa,  husband 
of  the  claimant,  which  it  is  alleged  was  due  to  an  accident  occurring 
on  January  31,  1916.  It  does  not  appear  that  any  notice  of  an 
accident  or  claim  based  thereon  was  ever  served  on  the  defendant, 
until  after  the  filing  of  the  claim  petition  in  this  case,  which  wag 
sworn  to  on  December  18,  1!)16,  a  period  of  almost  eleven  months. 
There  is  no  attempt  to  explain  this  delay.  The  Board  will  look 
with  suspicion  on  claims  where  the  parties  interested  have  lieen 
guilty  of  unreasonable  or  unexplained  delay,  when  the  circumstances 
permit  and  the  rights  of  the  parties  required  prompt  and  diligent 
action. 

The  Compensation  Law  seelis  to  avoid  the  tedions  delays  and  ex- 
l>ense  incident  to  the  common  law  procedure,  and  aims  to  provide 
a  speedy  method  by  which  workmen  and  their  dependents  may  secure 
promptly  at  a  time  when  they  are  most  in  need  of  it,  that  certain 
income  to  which  they  are  entitled,  not  as  a  charity  but  as  their  right, 
and  those  interested  should  act  promptly  and  pro.'^ecute  their  claims 
diligently,  in  accord  with  the  letter  and  spirit  of  the  law. 

The  claimant  assume*!  the  burden  of  proving  that  her  husband 
died  as  a  resnlt  of  an  accident,  as  alleged  in  her  petition.  We  have 
read  and  re-read  the  testimony  and  considered  the  arguments  of 
counsel,  and  have  come  to  the  conclusion  that  the  Referee  was  fully 
warranted  in  disallowing  the  claim  and  therefore,  we  sustain  his 
findings  of  fact,  conclusions  of  law,  and  affirm  the  disallowance. 

The  appeal  Is  dismissed. 


ovGoot^lc 


Hadesty  v.  Trajlor  Engineeriog  and  Manafacturing  Co. 
(3  Dept.  Beports,  212€). 
Bvidenee — Heartap  lefdmoot'- 

The  ancorrobo  rated  statement  of  a  deceased  employe  is  inaaffldent  to  eatabliHh 
a  dalm  for  conpeiuatioD. 

Ptactice — When  eeidenee  i»  ttwu^etenl  to  tastain  atoard. 

If  the  Board  is  of  opinion  that  there  is  no  evidence  apon  which  the  Beferee's 
findings  of  fact  can  be  based,  the  award  will  tie  set  aside. 


Appellant  represented  by  R.  E.  Zimmennan,  AUentown. 
Appellee  represented  by  Edwin  K.  Kline,  Allentovn. 

OPINION  BY  COMMISSIONER  LEECH— June  27,  1917. 

Although  this  appeal  is  based  upon  an  allied  error  by  the  Referee 
in  his  conclusions  of  law  and  from  his  findings  of  fact,  it  is  chiefly 
based  upon  the  ground  that  the  Referee's  award  of  compensation 
was  unwarranted  by  the  evidence.  We  have  read  the  testimony 
carefully  and  find  that  there  is  no  sufficient  evidence  to  support  the 
Referee's  finding  of  fact  that  George  M.  Hadesty  was  injured  on 
July  28  in  the  manner  in  which  the  Referee  was  found  that  the 
injury  was  sustained.  Hia  record  card  shows, that  he  had  given 
notice  and  had  voluntarily  left  the  Traylor  Company's  employment 
on  that  very  date.  On  the  back  of  the  card  is  endorsed  "Remarks 
going  home"  iudicating  that  he  had  left  for  the  purpose  of  returning 
to  his  home  at  Betlilehem,  Pa.  The  only  evidence  offered  to  show 
that  an  accident  was  received  while  he  was  in  the  service  of  the 
defendant  company,  is  the  statement  of  the  deceased  to  his  phy- 
sician, which  we  have  consistently  held  not  to  be  sufficient  to  support 
a  finding  of  the  fact.  Not  only  is  there  no  substantial  positive 
evidence  that  the  injury  was  received  in  the  defendant's  employment 
but  fellow  employes  who  worked  with  him  specifically  testified  that 
they  knew  nothing  of  any  such  accident  and  that  there  was  nothing 
in  the  nature  of  the  deceased's  employment  which  wonld  subject 
him  to  the  risk  of  any  such  injurj-  as  that  which  tbe  claimant  alleged 
caused  his  death. 

In  addition  the  evidence  of  the  widow's  dependency  is  extremely 
vague  and  unsatisfactory. 

While  the  Board  has  no  power  to  modify  a  Referee's  fiudings  of 
fact,  or  to  sul>stitute  its  own  findings  of  fact  for  those  of  the 
Referee,  we  believe  it  has  the  power  to  declare  as  a  matter  of  law 
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that  there  is  do  evidence  in  the  caee  to  eupport  an  award  of  com- 
peDBation.  The  Board  is  of  the  opinion  that  there  is  no  evidence  in 
this  record  upon  which  the  Beferee's  findings  of  fact  and  award 
can  be  based.  Therefore,  the  award  is  set  aside  and  the  appeal  is 
sustained. 


Brumbaugh  v.  Colonial  Iron  Co. 
(3  Dept.  Reports,  2119). 

Medical,  turgicat  and  hospital  service* — A»  to  the  emploj/e  procuring  i\e  same  and 
recovering  the  cost  from  the  employer. 

If  an  employer  had  no  such  knowledge  of  an  acddent  as  would  have  made  it 
possible  for  him  to  fnrnish  meclical,  snrgical  or  hospital  services,  he  cannot  be 
held  liable  therefor. 


Appellant  represented  by  John  M.  Snyder,  Hollidaysburg. 
Appellee  represented  by  John  H.  McCann,  Pittsbui^h. 

OPINION  BY  COMMISSIONER  SCOTT— June  27,  1917. 

It  is  evident  from  the  testimony  that  David  Brumbaugh,  the 
claimant,  suffered  an  injury  while  working  for  the  defendant  com- 
pany.  The  Referee  has  so  found,  but  has  also  found  from  a  con- 
sideration of  all  the  medical  testimony  that  the  present  physical 
conditiou  of  the  claimant  is  not  due  to  violence  to  the  physical 
structure  of  the  body  aa  is  contemplated  by  Article  III,  Section  301, 
of  the  Workmen's  Compensation  Act  of  1915,  but  is  due  to  natural 
causes. 

By  this  finding  tlie  Referee  evidently  means  that  although  the 
claimant  suffered  an  injury  which  may  have  caused  him  some  incon- 
venience for  a  time  and  possibly  some  cost  for  medical  attention, 
yet  the  physical  disability  of  which  the  claimant  complains  is  not 
the  natural  result  from  the  cut  he  received  when  he  slipped  and  fell. 

The  evidence  as  to  whether  the  results  of  the  injury  extended 
beyond  the  first  two.  weeks  so  that  compensation  would  be  due  the 
claimant,  is  somewhat  conflicting  and  uncertain,  but  we  do  not 
think  a  hearing  de  novo  would  further  clear  up  the  matter,  as 
an  impartial  physician  was  called  into  the  case  by  the  Referee  and 
an  X-ray  picture  taken.  A  careful  consideration  of  all  testimony 
bearing  on  this  matter  leads  to  a  confirmation  of  the  finding  of  the 
Referee.  There  is  no  evidence  that  the  employer  had  such  knowledge 
of  the  accident  as  made  it  possible  for  him  to  furnish  medical  aid 
and  he  cannot  be  held  liable  therefor. 

The  Referee's  disallowance  of  compensation  is  therefore  affirmed 
and  appeal  dismissed. 


262 

Karafa  v.  Vesta  Coal  Co. 

(S  Dept.  Reports,  2124). 

Dependency — Parent  on  child. 

Moderate  and  infreqaent  gifts  of  raone;  by  n  son  to  bis  oiother  are  to  be 
conddored  as  gratuities,  aud  do  not  establish  the  mother's  dependency,  eapecialiy 
when  the  mother  possesses  other  sources  of  Income. 


Appellant  represented  by  A.  I.  Zeiger,  nttsburgh. 
Appellee  represented  by  Frank  M.  Painter,  Pittsburgh, 

OPINION  BY  COMMISSIONER  SCOTT— June  27,  191T. 

This  is  a  claim  by  a  mother  for  compeasation  as  a  dependent 
parent  on  account  of  tlie  death  of  her  son.  The  Referee  has  found 
that  although  there  is  evidence  of  contributions  on  two  or  three 
different  occasions  by  the  sou  to  his  mother,  in  view  of  the  other 
facta  shown  by  the  testimony,  there  is  no  dependency  such  as  con- 
templated by  the  Act.  We  think  the  Eeferee  is  correct  in  the 
finding  of  fact.  The  son  lived  at  a  place  some  distance  from  the 
mother,  who  was  conducting  a  boarding-house  and  had  income  from 
this  source  as  well  as  from  another  son  living  with  her.  The  mod- 
erate and  infrequent  gifts  of  money  by  the  deceased  son  to  his 
mother  are  to  be  considered  as  gratuities  and  not  as  necessary  main- 
tenance and  support. 

We  therefoi-e  afOrni  the  findings  and  conclusions  made  by  the 
Referee,  and  the  appeal  is  dismissed. 


Wright  V.  Roche  &  Walsh  Co. 
(3  Dept.  Reports,  2133), 

Prattice~~Modifictttion  or  fijr™>'"'tio'i  of  agreement  or  award. 

If  at  a  hearing  de  nnro  it  appears  that  the  claimant  was  totally  disabled  at  -the 

time  of  the  accident  and  there  is  no  evidence  of  record  that  total  disability  has 
ceased,  th^>  claimant  will  be  awarded  compensntion  for  total  disability  "so  long 
as  total  disability  continues  or  until  this  award  is  properly  modified  or  terminated." 


Appellant  represented  by  W,  W.  Baylor,  Scranton. 

Appellee  represented  by  M.  J.  Walsh,  Scraoton.  ^^  i 


OPINION  BY  THE  BOARD— Judb  27, 1917. 
HEARING  DE  NOVO. 

When  tliU  case  came  before  the  Board  od  appeals  taken  by  claim- 
ant and  defendant,  counsel  alleged  that  there  was  a  diminution 
of  the  1  ecord  consisting  of  omissions  in  the  testimony  taken  before 
the  Referee  wliicli  were  material  to  the  proper  determination  of  the 
rights  of  the  partie:^  and  tlie  Board  upon  due  consideration  granted 
a  hearing  de  novo  which  was  held  at  the  Board  Room  in  the  Union 
National  Bank  Building,  Scranton,  Pa.,  on  Wednesday,  June  6,  1917, 
at  10  A.  M.,  before*  Oommissiouers  John  A.  Bcott  and  James  W. 
Leech  at  whicli  hearing  William  W.  Baylor,  Esq.,  of  Scranton,  Pa, 
apijeared  for  the  claimant  and  M.  J.  Walsh,  Esq.,  of  Scranton,  Fa., 
appeared  for  the  defendant. 

The  defendant  admitted  that  the  claimant  was  in  the  course  of 
employment  of  the  defendant  on  October  12,  1916,  the  date  of  the 
alleged  accident  and  it  was  agreed  that  his  wages  were  as  stated 
in  the  claim  petition  and  in  the  testimony  and  that  the  testimony 
of  Daniel  M.  Wright,  William  V.  Kerrigan  and  Melyille  Roney  taken 
before  the  Keferee  should  be  admitted  as  if  taken  before  the  Board, 
and  the  following  were  witnesses  called  and  examined:  William  A. 
Wright,  Dr.  R.  C.  Shepherd,  Dr.  B.  H.  Jackson,  Daniel  M.  Wright, 
Dr.  J.  Norman  Wliite,  Dr.  Martin  T.  O'Maliey  and  Patrick  Connors. 

FINDINGS  OF  FACT. 

From  the  eviilence  properly  befoi-e  the  Board  for  its  consideration 
we  find  the  following  facts: 

First.  That  both  claimant  and  defendant  had  accepted  Article 
111  of  the  Workmen's  Compensation  Act  of  1915,  and  are  bound  by 
its  provisions. 

Second.  That  the  claimant  sustained  an  injury  as  the  result  of 
an  accident,  on  Oct.  12,  1916,  in  the  course  of  his  employment  by  the 
defendant  company. 

Third.  That  he  continued  at  his  usual  work  for  defendant,  until 
October  17,  1317,  when  he  consulted  his  family  physician  who  di- 
rected that  he  be  confined  to  his  bed;  that  some  time  later  in  same 
month  the  son  of  the  claimant  called  for  his  father's  tools  and 
incidentally  told  one  of  the  members  of  the  firm  that  his  father 
"had  the  bones  broken  in  his  ear"  and  that  it  would  be  quite  a 
while  before  he  wqjild  get  back  to  his  work  again. 

Fourth.  That  compensation  was  demanded  from  a  member  of  the 
defendant  Company  some  time  in  December,  1916. 

Fifth.  That  the  claimant  did  not  request  Company  to  furnish 
meilical,  surgical  or  hospital  services,  but  secured  the  services  of 
his  own  family  physician.  .  QqOqIc 
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Sixth.  That  at  the  time  of  the  accident  the  claimant's  weekly 
wages  were  |23.37. 

Seventh.  That  though  it  seemed  apparent  at  the  bearing  before 
the  Board  that  the  claimant  is  not  now  suffering  total  disability 
yet  there  is  no  evidence  upon  which  we  can  malie  any  order  as 
to  the  date  when  total  disability  ended  or  changed,  if  it  has  done 
either,  therefore  no  order  can  be  made  at  this  time  as  to  date  of 
termination  or  modification  of  disability.  The  Board  however  sug- 
gests that  this  is  a  matter  which  should  be  amicably  agreed  opon, 
by  the  parties  or  that  they  proceed,  in  the  r^nlar  way,  to  terminate 
or  modif}-  the  award. 

Under  these  findings  of  fact  and  the  law  applicable  thereto  the 
Board  makes  the  following 


The  claimant  is  awarded  compensation  at  the  rate  of  |I0  per 
week  and  the  defendant  company  is  ordered  and  directed  to  pay  to 
the  claimant  the  sum  of  |10  per  week,  from  October  31,  1916,  said 
payments  to  continue  so  long  as  total  disability  continues  or  until 
this  award  is  properly  modified  or  terminated. 


•Constanza  v.  I^higb  &  Wilkes-Barre  Coal  Co. 

{3  Dept.  Reports,  2122). 

Dependency — Bigamoiu  marriage. 

The  deceased  employe  and  the  claimant  tiail  lived  tngetber  aa  huaband  and 
wife  for  more  thoD  10  years  and  were  geoerail;  reputed  to  be  husband  and 
wife.  After  the  deceased's  death  it  developed  that  he  had  s  wife  liviag,  to 
whom  be  had  been  married  loDg  before  and  from  whom  there  was  no  divorce,  who 
had  deserted  him  16  years  prcvionsl]'.  Held,  that  the  claimant  was  not  eodtled 
to  compensation,  notwithstandlDg  her  dependency. 


Appellant  represented  by  Joseph  H.  Qarrahan,  Mahanoy  City. 
Appellee  represented  by  Daniel  W.  Kaercber,  Pottsville. 

OPINION  BY  COMMISSIONER  SCOTT— June  27,  1917. 

Frank  Oonstauza  was  married  the  2nd  day  of  February,  1886^ 
in  Italy  and  had  childien  by  his  wife,  Chiara.  After  coming  to  the 
United  States  bis  wife  left  him.  No  decree  of  divorce  was  ever 
secured  by  either,  and  there  can  be  no  presumption  oC-the  deaUt  of 

'Soa  pan  ter,  CMC*  Appealed  to  Coorti.  '' 
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his  wife,  Chiara,  although  she  had  deserted  him  for  upwards  of 
sixteen  yeaPB,  since  it  clearly  appears  from  the  evidence  that  hie  wife 
was  living  at  the  date  of  his  death,  attended  his  funeral  and  identi- 
fied bim  as  her  husband. 

It  is  not  clear  from  the  testimony  that  the  claimant,  Efemina 
Constausa,  was  ever  lawfully  married  to  the  deceased  employe,  al- 
though it  is  well  established  that  he  lived  with  and  supported  the 
claimant  for  a  number  of  years  prior  to  his  death. 

We  cannot  agree  with  the  contention  of  the  claimant  that  because 
she  may  have  been  the  innocent  victim  of  a  bigamous  marriage 
that  snch  sitnation  entitles  her  to  compensation  as  a  dependent 
widow.  We  think  it  is  necessary  under  the  Compensation  Act  of 
1915  that  not  only  dependency  or  a  reliance  upon  the  deceased  em- 
ploye for  support  be  shown,  but  that  tlie  existence  of  a  lawful  nar- 
riage  relation  between  the  claimant  and  the  deceased  employe  must 
be  clearly  establislied. 

If  Fraok  Constanza  and  the  claimant  were  married  or  co-habited 
together  under  the  general  reputation  that  they  were  in  fact  man 
and  wife,  the  existence  of  his  former  marriage  relation,  neither 
annulled  his  decree  of  divorce  nor  by  the  death  of  his  first  wife, 
made  his  second  marriage  bigamous  and  his  relation  to  the  claimant, 
the  alleged  second  wife.  Illicit  and  meretricious.  We  affirm  the  find- 
ings of  fact  made  by  the  Referee  as  well  as  his  conclusions  of  law, 
and  tlie  appeal  is  therefore  dismissed. 


■     ■  Lavery  v.  Neely. 

(3  Dept.  Reports,  20B3). 

Wage* — Computatum  of  wage*. 

When  a  claimant'a  wagps  are  fixed  at  a  certain  sum  per  day,  payable  weekly, 
the  average  weekly  wage,  for  compeDsntioD  purpoaea  must  be  calculated  accord- 
ing to  the  rulea  laid  down  by  the  Board,  with  the  lii  moDtha  previous  earniuKa 
as  a  bads. 


Appellant  represented  by  W.  T.  Campbell,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  COMMISSIONER  SCOTT— June  28,  1917. 

The  simple  question  raised  by  this  appeal  relates  to  the  correct 
amount  of  weekly  compensation  due  the  claimant. 

The  parties  have  placed  on  the  record  an  agreement  on  the  material  , 
facts.    On  the  question  in  dispute,  the  Referee  has  found  that  at  tb^''- 


time  of  the  accident  the  claimant's  wages  were  fixed  by  the  week 
at  f  15,  and  lias  taken  this  amount  as  a  basis  of  computation  of  the 
compensation  due  the  claimant  as  provided  for  by  the  rales  of  the 
Board,  Bulletin  No.  3,  page  9. 
In  the  agreed  facts  is  found  the  following  statement: 
"And  in  said  employment  his  wages  were  payable  at  the  rate  of 
f2.50  per  day,  and  when  be  worked  a  full  week  he  worked  six  full 
days  and  received  therefor  ^15;  that  his  wages  were  payable  weekly." 
From  which  it  is  apparent  to  the  Board  that  the  rate  of  wages 
before  the  accident  and  as  fixed  at  the  time  of  the  hiring  was 
¥2.r>0  per  day;  that  he  was  paid  at  the  end  of  the  week  |15.00 
when  he  worked  six  full  days  or  |12.50  when  he  worked  five  days 
does  not  fix  the  rate  of  wages  on  a  weekly  basis,  but  only  shows 
that  the  payments  of  the  wages  were  made  weekly  or  at  the  end 
of  each  week. 

The  proper  rule  to  have  applied  in  such  case  is  that  laid  down 
by  the  Board,  in  continuous  employment.  But  as  the  Referee  has 
found  the  wages  at  the  time  of  the  accident  were  fixed  by  the  week, 
a  finding  of  fact  which  we  cannot  sustain,  we  must,  under  the 
express  direction  of  Section  421,  grant  a  hearing  lie  novo.  Time  and 
place  to  be  fixed  later,  unless  the  parties  deem  the  amount  involved 
to  be  too  small  to  take  up  the  time  of  the  Board  and  incur  the 
expense  incidental  to  such  hearing. 


Maseiantonic  t;.  Susquehanna  Coal  Co. 

(3  Dept.  Reports,  2061). 

Cniiinf:  of  emplaj/menl — Emplopc  not  engaged  in  the  performance  of  kia  appainied 
dtitieg  tcheit  injured. 
Dunne  the  lunch  hnur,  at  tbe  rrquest  of  a  fpllow  employp.  the  claimant  attcmplpd 
tn  tako  some  chBins  oH  a  mine  cor.  and  in  duiug  su  was  injnred.  It  was  a 
I>nrt  of  the  emplofcr's  operations  that  these  chains  h^,  ri'tnoveU,  though  it  waa 
not  onp  of  the  injured  employe's  appointed  duties.  Held,  that  the  claimant  van 
lifting  in  furtherance  of  hia  employer's  business  when  injured,  and  the  diaallow- 
an'-o  of  the  Rpferee  was  reversed. 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre.    ' 
Appellee  represented  by  H.  A.  (jordon,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  LEECH— June  28,  1917. 
This  is  an  appeal  from  the  action  of  Referee  Champion  in  dis- 
.Tilowing  compensation  in  the  above  case.     The  Referee  found  the 
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following  facts:  The  claimant  was  a  breaker  boy  employed  by  the 
ilefendant  company,  and  oq  September  22,  1916,  during  his  Innch 
hour,  after  finishing  his  lunch,  he  left  the  breaker  upon  which  he 
was  employed  and  went  out  along  the  tipple  track  toward  the  slope, 
The  cars  were  brought  up  the  slope  in  pairs  coupled  together  by 
slide  chains.  Ah  the  cars  passed  out  over  the  slope  and  over  the 
knuckle,  men,  stationed  for  that  purpose,  remove  the  chains  by 
which  the  cars  are  attached  to  the  cable  and  also  the  side  chains 
liut  at  times  the  chains  on  the  weflt  side  of  the  car  cannot  be  un- 
booked in  time,  in  which  case  it  was  generally  removed  at  the 
tipple.  Sometimes,  however,  the  chain  was  removed  by  the  spraggers 
who  ran  the  cars  from  the  knuckle  to  the  tipple. 

On  the  day  of  the  accident  as  the  claimant  came  along  he  saw 
a  side  chain  hanging  on  the  west  side  of  one  of  the  cars  and  called 
this  to  the  attention  of  the  spragger  boy  who  was  seated  on  a 
bench  near  by  who  told  him  to  "take  it  off."  While  attempting 
to  do  this,  the  car  started  and  the  chain  caught  and  crushed  his 
little  finger,  which  injury  prevented  him  from  working  until  Novem- 
ber 29,  1916. 

Under  these  facts  the  Referee  found  as  a  matter  of  law  that 
the  claimant  was  not,  when  injured,  engaging  in  the  furtherance  of 
his  employer's  business  or  affairs  and  that  although  he  was  injured 
upon  the  premises  of  the  defendant  through  the  carrying  on  of  its 
business  or  affairs,  the  claimant's  presence,  at  the  time  and  place  of 
the  accident,  was  not  required  by  the  nature  of  his  employment. 

The  Board  is  of  the  opinion  that  in  so  doing,  the  Referee  com- 
mitted error.  While  the  evidence  shows  that  the  boy  came  to  the 
scene  of  the  accident  during  his  lunch  hour,  there  is  nothing  in  the 
evidence  to  the  effect  that  this  place  was  particularly  dangerous  or 
that  he  or  other  breaker  boys  were  prohibited  either  by  special  or  gen- 
eral orders,  from  walking  there  or  that  when  found  there  any  effort 
was  made  to  drive  them  off.  In  this  particular,  the  case  differs  from 
that  of  James  Burrows  v.  Susquehanna  Goal  Company  (supra).  An 
employe  during  his  lunch  hour  is  not  required  to  remain  in  the 
immediate  vicinity  of  his  own  working  place  in  order  to  come  within 
the  provisions  of  Section  301  of  the  Act,  nor  can  it  be  said  that 
llie  claimant  put  himself  out  of  the  course  of  his  employment  and 
thus  out  of  the  protection  of  the  Act  by  meddling  with  his  employer's 
machinery  for  any  purely  private  purpose  of  his  own.  He  attempted 
to  adjust  the  chains  at  the  request  of  employes  of  the  company  who 
were  in  charge  of  the  spragging.  It  is  probably  true  that  these 
boys  had  no  authority,  direct  or  implied,  from  their  employers  to 
summon  such  aid,  in  fact,  the  evidence  shows  that  this  task  was 

indicate 
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that  the  claimaBt  knew  of  this  and  therefore  he  cannot  be  considered 
ae  interfering  with  bis  employer's  eatablished  system  of  wdrk  tor 
the  purpose  of  doing  a  favor  to  the  spragger  boys.  An  employe  who 
receives  a  request  for  sudden  help  from  those  iu  charge  of  a  certain 
part  of  the  work  cannot  be  required  to  make  elaborate  investigations 
into  the  power  of  his  fellow  employes  to  demand  his  assistance. 
He  must  act,  if  at  all,  at  once.  There  are  many  cases  decided  by 
the  Appellate  Courts  of  Great  Britain,  which  bold  that  in  an  emer- 
gency, or  even  in  what  appears  to  be  such  to  an  employe,  he  may, 
at  the  request  of  those  in  chaise  of  the  work,  or  even  without  such 
request,  take  such  steps  as  he  is  asked  to  do  or  as  seem  to  him 
necessary,  without  putting  himself  out  of  the  course  of  employ* 
ment,  even  though  this  involves  doing  work  of  a  sort  entirely  foreign 
to  his  own  employment.  See  Goslar  v.  Oillies,  44  Scot.  L.  Bep.  71, 
Nenzies  v.  McQuibban,  2  Prazer  (Scot.  Ct.  of  Sessions)  732,  Reeves  t>. 
Thomas,  L.  B.  1899, 1  Q.  B.  1015,  Harrison  v.  Whittaker  Bros.,  2  W.  C. 
O.  C.  1216,  L.  E.  108. 

We  have  ourselves  held  that  an  employe  does  not  put  himself 
out  of  the  course  of  his  employment  by  doing  work  of  a  sort  different 
from  that  which  has  been  specifically  entrusted  to  him.  Beinhard 
V.  Egypt  Silk  Mills,  3  Dept.  Reports,  page  1104  afBrmed  by  the 
Common  Pleas  Court  of  Lehigh  County,  3  Dept.  Reports  2479.  If 
the  piece  of  work  on  which  the  employe  is  engaged  when  injured, 
is  a  part  of  his  employer's  operations,  the  employe  is  to  be  regarded 
as  in  the  furtherance  of  his  employer's  business,  and  this  is  so, 
even  though  it  does  not  lie  directly  within  his  own  appointed  duties, 
nor  does  the  fact,  that  the  claimant  gave  this  assistance  during  his 
lunch  hour,  prevent  him  from  being  engaged  in  the  furtherance  of 
his  employer's  business.  See  Messer  r.  Manufacturers'  Light  &  Heat 
Co.,  3  Dept.  Reports,  page  1196. 

For  these  reasons  we  are  of  the  opinion  that  the  Referee  erred 
In  holding,  as  a  matter  of  law,  that  the  accident  did  not  happen 
in  the  course  of  claimant's  employment  and  whilst  adopting  the 
Referee's  findings  of  fact  we  reverse  this  conclusion  of  law  and  the 
disallowance  based  thereon  and  made  the  following 


The  defendant  is  directed  to  pay  to  claimant,  his  parents  or 
guardian,  the  sum  of  $5  per  week  from  October  7,  1916  to  November 
29,  1916,  a  period  of  7  weeks  and  5  days  amounting  in  all  to  f39.16 
and  the  doctor  bill  for  medical  attention  for  the  first  14  days  not 
to  exceed  |25,  and  the  costs  in  this  case  as  taxed. 


■,Gooi^lc 


•Burrows  v.  Susquehanna  Coal  Co. 
{3  Dept.  Reports,  2051). 

Premitet  of  employer,  injtiry  upon — Die  coniUtMn  of  ihe  premUe*  or  the  operation- 
of  the  emploi/er'i  hitgineit  thereon. 

DnriiiK  the  Doon  honr  the  claimant,  together  with  tome  other  boye,  took  one- 
of  the  defendant's  truoka  and  were  riding  apoa  It  for  purpose  of  pleasure,. 
whcD  the  tra^  Jumped  the  track  and  aerevelr  injured  the  claimant  Held,  that 
the  claimant  had  been  injured  neither  b;  reasoD  of  the  operation  of  the  employer's: 
business,  nor  because  of  the  condition  of  the  employer's  premises.  The  disallowance' 
of  the  Referee  was  affirmed. 

Per  Commissioner  Leech ;  "The  purpose  of  that  part  of  Section  301  which' 
eitenda  the  benefits  of  the  Compensation  Act  to  an  employe  who,  while  aot: 
engaged  in  the  furtherance  of  the  employer's  businesa,  is  injured  while  upoa< 
the  premiseH  is  intended  to  secure  compensation  to  woriunen,  wbo  during  their' 
necessary  presence  upon  their  employer's  premises,  are  injured  by  the  peculiar' 
risks  properly  incidental  to  such  working  places-  It  was  obvionsly  designed  to  state 
tbe  effect  of  the  English  decisions  upon  the  subject.  It  was  not  intended  to  secure 
eofflpenaatjon  to  employes  who  during  their  Innch  hours  or  rest  intervals  may 
cluoBe  for  purely  private  motives  of  their  own,  to  meddle  with  the  machinery  and 
appliances  of  their  employer  or  to  recklessly  thrust  themselves  into  danger  not 
incidental  to  a  proper  use  of  their  employers'  premises." 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  E.  A.  Gordon,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  LEECH— iTune  28,  1917. 

This  is  an  appeal  from  the  action  of  Beferee  Champion  in  dis- 
allowing compensation  in  the  above  case.  The  Beferee  found  that 
the  claimant  was  a  breaker  boy  and  that  during  the  noon  hour 
on  September  26,  1916,  he  in  company  with  four  other  breaker  boys, 
of  his  own  age,  employed  at  the  same  colliery,  was  "joy  riding"  on 
a  truck.  Having  eaten  their  lunch  the  boys  spied  a  truck  on  the 
siding  and  seeing  other  boys  riding  on  it  proceeded  to  do  the  same. 
They  made  three  trips  successfully  and  were  going  down  the  fourth 
time  when  the  truck  jumped  the  track  and  causing  the  injuries  for 
which  the  claimant  asks  compensation. 

From  these  facts  the  Referee  found  as  a  matter  of  law  that  the 
accident  to  the  claimant  was  not  received  in  the  course  of  his  em- 
ployment within  the  meaning  of  Section  301  of  the  Act,  it  not  being 
due  to  the  condition  of  the  premises  or  the  carrying  on  of  the  em- 
ployer's business  or  affairs  nor  was  his  presence  required  thereon 
by  the  nature  of  bis  employment.  This  case  presents  a  very  im- 
portant question.  The  appellant  contends  that  if  an  employe  whose 
presence  upon  the  general  premises  of  the  employer  Is  required  )s\r 
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the  nature  of  bis  employmeiit  is  injured  at  any  point  upon  those 
premises  by  reason  of  any  condition  found  thereon,  he  is  entitled 
to  compensation.  This  contention  would  go  so  far  as  to  require 
compensation  to  be  paid  an  employe,  who  desiring  to  leave  his 
immediate  place  of  worli,  in  order  to  descend  to  the  ground  floor 
lor  his  luncheon  or  for  any  other  purpose  chose  to  do  so  by  sliding 
down  a  rope  which  might  be  hanging  from  a  window  rather  than  by 
descending  the  stairs  provided  by  his  employer  for  his  descent. 

In  the  Board's  opinion  the  term  premises  cannot  be  given  so  wide  a 
construction.  The  employe  is  only  entitled  to  protection  while  he  is 
upon  some  part  of  the  premises,  where  his  presence  is  required  by  the 
nature  of  his  employment,  or  is  peiTuitted  l>y  the  employer  during  the 
rest  intervals  or  during  his  touch  time  or  during  his  journey  to  and 
from  his  place  of  Vfork.  An  employe  who  chose  to  eat  his  lunch  or 
rest  in  a  plac-e  expreasly  or  impliedly  prohibited  by  his  employer 
which  is  unnecessarily  dangerous,  has  been  held  not  to  be  entitled  to 
compensation  under  the  British  Act,  Brice  v.  Lloyd,  L.  R.  1909,  2  K. 

B.  804;  Thompson  v.  Flemington  Coal  Co.,  48  Scot.  L.  Rep.  740;  Mur- 
ray V.  Alan  Bros.,  U  B.  W.  C  C  215.  Employes  who,  without  their 
employers'  consent  selected  a  dangerous  way  to  their  work,  there  be- 
ing a  safer  way  provided  by  their  employers,  have  been  held  to  be 
barred  from  compensation  unless  the  employers  knew  and  acquiesced 
in  their  employes'  use  of  such  dangerous  way.  See  Barnes  v.  Nunnery 
Colliery,  L.  R.  1912,  A.  C,  44;  McLaren  v.  Caledonian  Ry,,  48  Scot. 
L.  R.  886;  Hills  v.  Blair  (Mich.),  148  N,  W,  243;  Hendry  v.  United 
Collieries  Co.,  3  B.  W.  C.  C,  567 ;  Pope  v.  Hill's  Plymouth  Co.,  3  B.  W. 

C.  C.  339;  Powell  v.  Bryndu  Colliery,  5  B.  W.  C.  C.  124.  See  too  an 
employe  who  during  a  lunch  or  rest  interval  uses  for  some  purely 
private  purpose  of  his  own,  a  machine  of  his  employer  and  in  such  use 
injures  himself,  is  clearly  not  entitled  to  compensation. 

The  purpose  of  that  part  of  l^ection  301  which  extends  the  benefits 
of  the  Compensation  Act  to  an  employe  who,  while  not  engaged  in 
the  furtherance  of  the  employer's  business,  is  injured  while  upon  the 
premises  is  intended  to  secure  compensation  to  workmen,  who  during 
their  necessary  presence  upon  their  employers'  premises,  are  injured 
by  the  peculiar  risks  properly  incidental  to  such  working  places.  It 
was  obviously  designed  to  state  the  effect  of  the  English  decisions 
upon  the  subject.  It  was  not  intended  to  secure  compensation  to  em- 
ployes who  duriug  their  lunch  hours  or  rest  intervals  may  choose  for 
purely  private-  motives  of  their  own,  to  meddle  with  the  machinery 
and  appliances  of  their  employer  or  to  recklessly  thrust  themselves 
into  danger  not  incidental  to  a  proper  use  of  their  employers' 
premises. 

The  accident  was  not  due  to  any  operation  of  the  owners  business. 
The  car  upon  which  the  boy  was  injured  was  not  being  nm  as  part  of 
the  employer's  operations  but  purely  as  a  plaything  by  the  claimant 
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and  his  fellow  breaker  boys  nor  was  tbe  accident  due  to  the  condition 
of  the  premises  even  thongh  the  car  was  derailed  by  a  defect  iu  the 
track.  It  was  due  to  the  claimant's  unnecessary,  reckless  and  un- 
authorizeil  use  of  his  employer's  appliances  for  his  own  personal 
recreatitiu. 
We,  therefore,  affirm  tbe  linding  of  tbe  Referee. 


•Polisna  v.  Hillside  Coal  &  Iron  Co. 

(3  Dept.  Reports  2046.) 

Hearing  de  novo — When  it  will  he  granted. 

On  allegalif'n  of  diminution  of  record,  sapported  by  ultidavit,  a 
will  bo  granti-.l. 


Appellant  represented  by  Joseph  Cohan,  Pittston. 
Appellee  represented  by  H.  J.  Conolly,  Scranton. 

OPINION  BY  COMMISSIONEK  LEECH— -lune  28,  1917. 

It  was  alleged  by  counsel  at  the  bearing  of  the  appeal  before  tbe 
Board-that  at  the  hearing  before  the  Referee,  the  counsel  represent- 
ing tbe  defendnnt  bud  admitted  that  tbe  claimant  was  entitled  to 
three  weeks  compensation,  and  the  record  of  the  testimony  fails  to 
disclose  any  such  admission.  This  allegation  is  now  sHi)ported  by 
an  affldiivit  alleging  diminution  of  the  record.  Under  the  circum- 
stances the  Board  feels  constrained  to  grant  a  hearing  de  novo,  the 
time  and  place  to  be  fixed  at  a  later  date. 


•I^auer  t\  Flinn  &  Brenneman. 
(3  Itept.  Reports  2054.) 

flearing  de  novo — When  it  iHH  be  granted. 

If  all  the  farts  and  ciriMimatances  relating  to  the  family  income  aud  expenditure, 
and  their  situation  in  life,  are  not  tiilly  developed  in  p  case  where  tlie  ilepirdency  of 
a  pareot  is  in  question,  a  hearing  de  novo  will  bo  graotn). 


Caaefl  ApppAti?d  la  CODTtB, 
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Appellant  represented  by  AshbrtiJge  &  McCown,  Philadelphia. 
Appelltte  represented  by  Howard  J.  Ixiweil,  Lancaster. 

OPINION  BY  COMMISSIONER  SCOTT— June  28, 1917. 

There  is  already  a  mass  of  testimony  in  the  record  of  this  appeal 
and  the  Board  would  much  prefer  to  promptly  dispose  of  the  ques- 
tions raised  by  the  exceptions  at  this  time.  However,  as  the  question 
of  the  dependency  of  the  claimants  on  the  earnings  of  the  employe, 
their  deceased  son,  is  one  of  fact  to  be  determined  from  all  the  circum- 
stances relating  to  the  income  and  expenditures  of  the  family  of  the 
claimants  at  or  shortly  before  the  accident,  we  deem  it  important  that 
all  facts  and  circumstances  relating  to  the  family  income  and  ex- 
penditures be  fully  developed  as  well  as  the  circumstances  of  their 
station  and  condition  in  life  and  such  detailed  statements  of  necessary 
expenditures  as  may  afford  a  fair  basis  for  computation  of  these  ex- 
penses. 

In  Johnson  v.  Bethlehem  Steel  Co.,  2  Uept.  Reports,  page  2181,  the 
Board  has  pointed  out  that  self-serving  statements  by  the  parents  as 
to  their  dependency  in  any  case  will  not  alone  be  relied  on  to  make 
out  the  fact  of  dependency  and  has  in  that  case  indicated  the  proper 
rule  as  to  the  liind  of  testimony  to  be  presented  in  such  cases.  The 
testimony  in  this  record  does  not  fully  meet  the  requirements  indi' 
cated  in  the  above'  cited  case,  especially  as  to  the  items  of  expense 
by  the  family.  However,  the  record  shows  that  the  Referee  was  of 
opinion  it  was  not  necessary  to  go  into  these  matters  in  detail;  that 
it  was  enough  to  show  by  the  mother  of  the  boy  that  be  turned  over  to 
her  all  his  wages  for  the  support  of  himself  and  bis  father's  family. 
This  ruling  by  the  Referee  concluded  the  claimants  from  offering 
further  testimony  on  the  subject  and  we  feel  it  our  duty  to  grant  a 
hearing  de  novo  to  give  the  claimants  opportunity  to  furnish,  if  they 
can,  additional  evidence  on  this  question  and  we  suggest  it  will  not  be 
necessary  for  the  parties  to  add  any  further  testimony  on  the  other 
questions  involved  in  the  appeal,  as  there  is  ample  testimony  in  the 
record  which  may  by  consent  be  adopted  by  the  Board  on  the  hearing, 
to  reach  a  conclusion  on  the  other  questions  in  the  case. 

The  award  ix  set  anide  and  a  hearing  de  novo  granted,  time  and 
place  to  be  hereafter  fixed,  and  the  parties  in  interest  to  be  fully  noti- 
fied thereof. 


Ijiuer  i\  Flinn  &  Brenneman. 

(3  Dept..  Reports  2825.) 

Accident — An  to  *thal  oonatHutes  an  accident. 

Ad  employe  who  la  overcome  by  lewer  gaa  while  in  the  conne  of  hia  employment, 

ia  regarded  ag  having  mifitnined  en  pcddent  oa  contemplated  by  tlie  WarknMB'a 

Compensation  Act  of  1915. 


CoHfc  of  employment— Employe  not  engaged  in  Ae  performance  of  hU  appointea 
dufte*  tchcn  iajured. 

If  Dii  I'mployc  temporarily  leaves  hla  employment  and  acddentaUy  loaes  bis  lite 
while  cii{;aK«]  in  trying  to  save  the  life  «f  a  fellow  employe,  bis  dependents  are  en- 
dtlid  to  comiiciiBation. 


OPINION  BY  THE  BOARD— September  28,  1917. 

illOARlNG  <fe  iioro. 

Before  Workmen's  Compeuaatiou  Board  at  Lancaster,  Pa,,  July  11, 

i!M7 
Present:  ComiuiBBioners  John  A.  Scott  and  James  W.  Leech. 

AITBARANCES. 

George  and  Emma  Barber  Lauer,  claimants,  with  counsel,  Howard 
J.  Ijowell,  Lancaster,  Pa. 

Ashbridge  &  MeCown,  Philadelphia,  Pa.,  attorneys  for  defendants 
and  insurance  carrier. 


This  case  was  heard  before  Referee  Snyder,  from  whose  findings  and 
award  an  appeal  was  taken  to  the  Board.  The  Board  having  heard 
the  appeal  in  an  opinion  filed  by  CommlssioDer  Scott,  granted  a  hear- 
ing de  novo. 

Prior  to  taking  testimony  at  the  time  of  the  hearing  de  novo,  it  was 
agreed  by  counsel  for  claimants  and  for  defendants,  that  the  testi- 
mony which  had  been  taken  before  the  Referee,  except  upoo  the  ques- 
tion of  dependency,  should  be  considered  by  the  Board  for  what  it 
was  worth  in  legal  elfect,  and  that  the  testimony  to  be  heard  should 
be  limited  to  such  matters  as  were  relevant  to  the  question  of  the 
dependency  of  the  claimants  upon  the  earnings  of  their  deceased  son. 
The  claimant  thereupon  called  Elmer  Senner,  a  member  of  a  contract- 
ing Arm  for  whom  Geoi^e  Lauer,  one  of  the  claimants,  had  worked  for 
a  number  of  years.    The  testimony  of  both  claimants  was  also  taken. 

The  testimony  before  the  Referee  and  which  the  parties  have  agreed 
shall  be  considered  by  the  Board,  shows  that  John  A.  Lauer,  deceased 
son  of  the  claimants,  was  working  an  a  tinner  apprentice  in  the  em- 
ploy of  the  defendants.  That  the  defendants  had  a  plant  or  store  and 
did  plumbing  work  throughout  the  city  of  Lancaster.  That  a  fore- 
man and  two  of  the  defendants'  employes  on  June  26,  1916,  opened  a 
man-hole  in  the  streets  of  Lancaster  in  a  city  sewer  for  the  purpose 
of  learning  whether  this  sewer  or  one  leading  to  it  from  a  certain  dmg 
store  was  stopped  up.  One  of  the  men,  on  going  down  into  the  man- 
hole, was  suddenly  overcome  by  gas.    The  foreman  at  once  sentj-ttlhe 
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other  employe  to  the  defendants'  store  for  a  rope  to  rescue  the  man 
iu  danger.  Tills  employe  ran  to  the  defendant's  store  and  told  other 
employes  of  tlie  situation,  uhereupon  several  of  the  employes  from  the 
store  came  hurriedly  to  the  manhole.  John  A,  Lauer,  the  claimant's 
deceased  son,  came  with  the  others  and  at  once  went  into  the  man- 
hole to  attempt  to  rescue  Miller,  the  man  who  had  first  gone  down. 
Both  Miller  and  Lauer  lost  their  lives  hy  the  gas. 

FINDINGS  OF  FACT. 

First.  That  neither  party  had  served  notice  on  the  other  rejecting 
the  Workmen's  Compensation  Act  of  1915, 

Second.  That  John  A.  Lauer  was  in  the  employ  of  the  defendants 
on  June  2ft,  1916,  as  a  tinner's  apprentice,  and  that  at  various  times 
he  had  helped  with  the  plumbing  worli  of  the  defendants. 

Third.  That  John  A.  Lauer  went  with  others  in  an  emergency  to 
attempt  to  assist  another  workman  of  the  defendants  in  critical 
danger. 

Fourth.  That  the  deceased  employe  lost  his  life  June  26,  1916, 
while  attempting  to  save  the  life  of  a  fellow-workman  who  had  been 
overcome  by  sewer  gas  while  the  said  workman  was  engaged  in  the 
employment  of  the  defendants. 

Fifth,  That  the  claimants  were  dependent  to  some  extent  on  the 
earnings  of  their  deceased  son  for  the  support  of  themselves  and  their 
family  of  eight  children,  an  is  clearly  shown  by  the  testimony  which 
gives  the  united  Income  of  the  family  as  well  as  a  full  detail  of  the 
various  items  of  necessary  expenses  of  persons  in  their  station  in  life. 

Sixth.  That  John  A.  Lauer's  wages  at  the  time  of  his  death  were 
f4.50  per  week,  payable  weekly. 

Seventh.  That  the  funeral  expenses  paid  by  George  Lauer,  the 
father,  amounted  to  ¥181.70. 

CONCLUSIONS  OF  LAW. 

That  John  A.  Lauer  came  to  his  death  by  an  accident  while  fnrther- 
ing  the  business  or  affairs  of  the  defendants  and  that  George  and 
Emma  Barbara  Lauer,  the  father  and  mother  of  said  John  A.  Lauer, 
were  dependent  to  some  extent  upon  the  earnings  of  their  deceased 
son  at  the  time  of  his  death,  and  are  entitled  to  compensation  as  such 
dependents,  as  provided  in  Section  307(7),  of  the  Workmen's  Com- 
pensation Act  of  1915. 

The  claimants,  George  and  Emma  Barbara  Laner,  are  awarded 
compensation  at  the  rate  of  20%  of  f  10,  being  a  minimum  amount  on 
which  death  compensation  shall  be  based,  or  $2  per  week  for  300 
weeks  from  June  26,  1916. 

The  claimants  are  also  awarded  the  sum  of  |100  expenses  of  the 
last  sickness  and  burial  and  the  costs  before  the  Beferee  aDd-bf^ee 
this  Board,  the  same  to  be  taxed  by  the  Referee.  ^       o 
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*Biggard  v.  Young'  Meu'e  Christian  Association. 

(3  Dept.  Reports  2059.) 

Bvfiness — Ai  to  what  i»  regarded  a»  a  part  of  the  regular  courte  of  the  empioycr'a 
husinest — Independent  contraotor — Ai  dUtinguithed  from  an  employe. 

The  deceased  workman  while  engaged  in  paintiDg  a  swiniming  pool  for  the  defend- 
ant fell  from  a  ladder  and  subsequently  died  as  a  result  of  the  acudeut  He  was 
paid  at  the  rate  of  25  cents  per  hour  and  was  under  the  direction  of  the  defendant's 
superintendent.  It  was  contended  by  the  defendant  that  the  worhman  wns  either 
nn  independent  contractor  or  a  casual  employe  not  engaged  in  the  regular  course  of 
the  business  of  the  employer.  Held,  that  he  was  not  an  independent  contractor  and 
that  it  was  in  the  regular  course  of  the  defendant's  husiness  to  have  the  pool 
painted.  The  award  of  the  Referee  was  affirmed. — (The  facta  are  taken  from  the 
Referee's  award.) 


Appellant  represented  bj  Lajton  M,  Schocli,  and  George  S.  Wolbert, 

Philadelphia. 
Appellee  represented  by  William  A.  Scboaderj  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— June  30,  1917. 

The  Board  agrees  with  the  Referee's  findings  of  fact  and  conclu- 
sions of  law  in  this  case  and  therefore  affirms  the  award  and  dis- 
misses the  appeal. 


*Sheckler  v.  Philadelphia  &  Reading  Ry.  Co. 
{3  Dept.  Reports  2057.) 

Aicard^CotrecHott  of  clerical  errors. 
rors  made  by  a  Referee  in  making  up  an  award  will  be  corrected  by 


Appellant  represented  by  Geoi^e  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  William  D,  Long,  Philadelphia. 

.      OPINION  BY  COMMISSIONER  SCOTT— -Tune  30,  1917. 

The  character  and  extent  of  the  injury  to  the  claimant's  hand,  as 
clearly  set  forth  in  the  testimony  with  the  record,  shows  that  the  facts 
in  this  ease  bring  it  within  the  Board's  decision  in  Maseth  v.  Hub- 
bard k  Co.,  2  Dept.  Reports,  page  1281,  and  other  cases  of  the  Board 
wherein  the  principle  of  that  case  has  been  followed. 


•See  luce  GST.  Cuea  Appealed  to  Ooortf. 
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Tlie  findings  of  fact  b;  the  Referee  are  affirmed.  However,  we  find 
tliut  the  Referee  in  his  award  has  not  followed  his  findings  of  fact 
and  has  made  an  error,  in  that  it  appears  from  his  findings  of  fact 
that  tlie  claimant  has  not  paid  any  medical  expenses,  but  that  the  de- 
fendant has  paid  |45.  We  therefore  amend  the  award  to  read  as 
follows: 

AWARD. 

Compensation  is  awarded  to  the  claimant,  Ralph  E.  Sheckler,  for  a 
period  of  175  weeks,  beginning  September  19, 1916,  at  the  rate  of  60% 
of  his  average  weekly  wage  of  f  19.80  or  (9.90  per  week. 


*Hullihan  v.  Curran. 


Clajmant  produdug  siiffideut  conv^tent  testimooy  to  establiBh  prima  fame  an 
injur;  by  accident,  and  that  death  was  the  natural  result  thereof,  the  burden 
thereafter  is  on  defendant  to  moke  out  his  defense  that  claimant  died  from  any 
other  cause. 


Appellant  represented  by  W.  W.  Smithers,  Philadelphia. 
Appellee  represented  by  Augustus  T.  Asbton,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— June  30,  1917. 

Thomas  E.  Hullihan,  a  street  sweeper  for  the  defendant,  was  in- 
jured in  the  course  of  his  employment  on  East  Clearfield  Street, 
Philadelphia,  May  5,  1916,  when  he  suddenly  fell  forward  striking  his 
head  on  the  curb.  A  number  of  witneHses  have  testified  to  having  seen 
him  fall  and  each  has  described  the  occurrence  in  more  or  less  detail. 
He  was  immediately  carried  to  the  office  of  a  nearby  physician,  Dr. 
Borrowes,  who  had  him  removed  to  the  Episcopal  Hospital  where  he 
died  the  same  day. 

We  think  the  claimant  produced  at  the  hearing  before  the  Referee 
sufficient  competent  testimony  to  establish  prima  facie  injury  by 
accident  and  that  the  injury  was  such  violence  to  the  physical  struc- 
ture of  the  body  as  naturally  resulted  in  the  death  of  the  claimant's 
husband.  The  burden  thereafter  was  on  the  defendant  to  make  out 
clearly  his  defense,  that  the  claimant  did  not  die  as  the  result  of  his 
fall  but  from  heart  disease  not  superinduced  by  the  fall  or  by  the 
shock  resulting  therefrom. 

When  the  circumstances  of  the  happening  of  an  accident  are  as 
fully  described  an  they  are  in  the  testimony  in  this  case,  the  allegati^iC 
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that  the  employe  vae  fatally  Btricken  and  actually  came  to  bis  deattt 
before  his  body  atruck  the  ground,  must  be  clearly  established  by  the 
weight  of  the  competent  testimony.  We  agree  with  the  Referee  that 
the  medical  testimony  taken  togetlier  with  the  other  facts  in  the  case, 
fails  to  support  the  defendant's  contention. 

It  is  also  urged  that  no  written  notice  was  served  on  the  defendant 
by  the  claimant  or  by  any  one  in  her  behalf  within  fourteen  days  after 
the  accident.  This  requirement  of  the  Act  should  not  be  overlooked ; 
however,  in  this  case  such  formal  notice  was  not  necessary  because  the 
'  employer,  Curran,  had  actual  notice  of  the  occurrence  of  the  injury, 
as  clearly  appears  from  the  testimony  of  Dr.  Borrowes,  who  states  he 
called  the  defendant's  attention  to  the  accident  the  day  it  happened. 
The  expressed  indifference  of  the  defendant  as  to  care  of  the  employe 
at  that  time  shows  that  he  has  no  cause  for  complaint.  It  also  ap- 
pears that  the  delayed  notice  on  behalf  of  the  claimant  was  due  to 
her  ignorance  of  law  and  there  is  no  evidence  the  defendant  was  in  any 
way  prejudiced  by  her  failure  to  serve  a  written  notice  within  the 
fourteen  days. 

The  award  of  the  Beferee  is  sustained  and  appeal  dismissed. 


Brocabitch  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co, 
(3  Dept.  Reports  2067.) 

Practice — Rtviem  of  compensation  agreement  or  award. 

If  a  dalmaot  has  saffered  the  lom  of  an  arm.  upon  proof  of  that  tact  the  Board  will 
revoke  its  approval  of  a  prior  agreement  for  compeiuatioii  "so  long  as  the  disaUUty 
remains  ancbanKed,"  and  direct  tbe  parties  to  enter  ioto  a  new  agreement  in  accord- 
ance with  the  provisions  of  Section  306-(c). 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre, 
Appellee  represented  by  J.  H.  Oliver,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— June  30, 1917. 

Compensation  Agreement  No.  26276  was  entered  into  between  the 
claimant  and  defendant  April  27,  1916,  and  duly  approved  by  the 
Board  August  14,  1916. 

The  weekly  compensation  agreed  upon  was  |f>,  the  payments  to  con- 
tinue BO  long  as  disability  remains  nnchanged.  The  claimant  had  suf- 
fered a  compound  fracture  of  the  right  arm  aud  forearm  and  lac- 
erations and  abrasions  on  his  body. 

The  claimant  filed  his  petition  for  review  of  this  compensation 
agreement  under  Section  423,  April  9, 1017.  alleging  mistake  as  to  the 
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character  of  his  injury,  stating  that  he  had  lost  the  use  of  his  right 
arm.  The  defendant,  within  the  time  required  by  the  Statute,  denied 
that  the  claimant  had  lost  the  complete  tise  of  his  arm  and  that  the 
agreement  was  based  upou  mistakes,  further  answering  that  the  claiui- 
iiut  had  resumed  worli  December  18,  1916,  and  is  entitled  to  payment 
for  partial  disability  according  to  Section  306-(b),  and  that  a  supple- 
mental agreement  to  that  effect  had  been  teudei'ed  the  claimant. 

Testimony  on  the  petition  and  answer  was  taken  before  Commis- 
sioners Scott  and  Leech  at  the  of&ce  of  Referee  Beemer,  Scranton, 
Friday,  May  25,  1917.  The  claimant  appeared  in  person  represented 
by  his  counsel,  and  the  defendant  was  also  represented  by  counsel. 
The  members  of  the  Board  examined  the  condition  of  the  claimant's 
arm  and  have  considered  the  testimony  of  the  witnesses,  especially 
the  testimony  of  Dr.  Wainwright,  called  on  behalf  of  the  defendant, 
who  testified  that  the  claimant  had  a  veiy  extensive  crush  of  the 
right  elbow  involving  the  bones  that  make  up  the  elbow  joint,  and 
that  in  order  to  save  the  lower  part  of  the  arm,  it  became  necessary 
to  have  two  operations.  That  part  of  the  bone  of  the  elbow  was  cut 
out,  thereby  destroying  to  an  extent  the  natural  joint ;  that  the  oper- 
ation had  saved  the  arm,  and  that  although  the  claimant  would  nevei' 
have  a  normal  arm,  he  thought  it  would  be  fairly  useful,  as  there  was 
some  strength  and  limited  motion  in  the  hand  and  arm.  The  Board 
is  fully  satisfied  that  the  results  of  the  injury  and  the  present  condi- 
tion of  the  arm  arising  from  tiie  injury  and  from  the  necessary  opera- 
tions performed,  render  the  arm  practically  useless  to  perform  any 
work  such  as  might  be  available  to  him  as  a  laborer  in  and  about  the 
mines. 

We  therefore  find  that  the  claimant,  as  a  result  of  an  injury  suf- 
fered in  the  course  of  his  employment  with  the  defendant  company, 
has  suffered  the  permanent  loss  of  the  use  of  his  arm,  which  under  the 
Act  is  equivalent  to  the  loss  of  such  arm.  The  Board  therefore  re- 
vokes its  approval  of  Agreement  No.  26276,  and  ordera  and  directs 
Che  parties  to  enter  into  a  supplemental  agreement  in  accordance 
with  the  above  finding  and  in  compliance  with  the  provisions  of  Sec- 
tion 306-(c),  fixing  the  period  of  time  during  which  tbe  weekly  com- 
pensation in  this  case,  f5,  shall  be  payable. 


Pisani  v.  Baldwin  Locomotive  Works. 

Btiidence — Dispute  a*  to  evidence  not  mfficient  to  call  for  revitat  of  Referent 
findings. 

Witpre  it  i»i  not  contended  in  an  appeal  by  defendant  tliat  the  claimant  did 
not  suffer  an  accident,  bnt  it  is  ni«ed  that  the  injury  which  made  it  necessary 
[o  hnvc  an  oiipration  performed  was  not  the  natural  result  of  tlie  ndoiittnd  accident. 
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but  tbi-rc  if)  Home  diepate  in  the  evidence  ae  to  the  part  of  the  bod;  ot  the 
claimant  which  BUBtniiic<]  the  weight  of  the  Bliells  which  fell  upon  him,  there  is 
cniiflict  of  testimon}',  but  the  Ueferee  ba<l  the  nitnesses  befoni  him.  and  as  the 
Board  has  repeatedly  held,  it  will  not  set  aside  the  finding  of  the  Referee  unlesa 
erriir  clearly  appears. 


Appellant  represented  by  E.  Wallace  Cliadwick,  Chester. 
Appelle  represented  by  Thomas  Bluett,  Philadelphia. 

OPINION  BY  COMMISaiONEK  SCOTT— June  30,  1917. 

It  \h  not  contended  by  the  defendant  in  its  appeal  that  the  claim- 
ant did  not  suffer  an  accident  while  employed  by  it,  but  it  is 
urgeil  that  the  accident  sustained  was  slight  and  that  the  injury 
which  made  it  necessary  to  have  an  operation  performed  was  not 
t'le  natural  result  of  the  admitted  accident,  and  that  the  disability 
suffered  was  not  the  result  ot  such  violence  to  the  physical  struc- 
tui-e  of  the  body  a.^  is  contemplated  by  Section  301,  of  the  Act  of 
June  2. 1915. 

It  is  beyond  controversy  that  a  number  of  heavy  shells  fell  from 
f.  truck  and  struck  the  claimant.  There  is  some  dispute  in  the 
tvidence  as  to  what  part  of  the  body  of  the  claimant  sustained 
the  weight  of  these  shells.  A  review  of  the  testimony  is  the  record 
does  net  convince  the  Board  that-  the  Referee  can  be  convicted  of 
error  in  his  findings  of  fact.  There  is  conflict  of  testimony,  but 
the  Referee  had  the  witnesses  before  him  and  this  Board  has  re- 
peatedly held  that  it  will  not  set  aside  the  finding  of  the  Referee 
unless  error  clearly  appears. 

We  think  in  this  case  that  the  character  of  the  accident  and 
the  circumstances  surrounding  it,  the  conflict  in  the  evidence  and 
Ihe  lack  of  positive  convincing  medical  testimony  in  support  of 
fhe  defendant's  contention,  justify  the  Board  in  affirming  the  find- 
ings of  fact  by  the  Referee  and  in  sustaining  his  conclusions  of 
law,  the  award  is  sustained  and  appeal  dismissed. 


Mcintosh  fit  al.  v.  Estate  of  George  F.  Lasher. 

(3  Dept.  Reports,  2046). 

D  ependcn  cy — llUgi  timacy. 
An  ille^tinate  child,  to  whom  tlio  reputed  father  did  not  atand  In  Jooo  pareaUt, 
[f  not  entitled  to  compensation  for  the  death  of  said  father.  ■,  LjOOQIC 


Appellant  Pepreaented  by  Arthur  T,  Porteoiis,  Philadelphia. 
Appellee  represented  by  Piereon  &  Shertz,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT. 

The  several  findings  of  fact  by  the  Referee  are  fully  juHtifled 
by  the  evidence,  except  that  part  of  the  fourth  finding  which  reads: 
"That  the  said  Oliva  Smith  was  dependent  on  James  A.  Smith  for 
support  as  contemplated  by  the  Workmen's  Compensation  Act  of 
1915." 

We  have  held  the  dependency  of  persons  classified  in  the  Act  as 
possibly  dependent,  to  be  a  question  of  fact,  but  Oliva  Smith  to 
v.'hotn  the  Referee  has  awarded  compensation  is  admittedly  the  illegi- 
timate child  of  James  A.  Smith,  the  deceased  employe,  and  as  such 
illegitimate  child  is  not,  we  think,  embraced  within  the  provisions  of 
the  Compensation  Act  of  1915,  in  which  it  is  stated,  "The  terms 
'child,'  and  'children'  shall  include  step-children  and  adopted  chil- 
dren, and  children  to  whom  he  stood  in  loco  parentis,  if  members 
of  decedent's  household  at  the  time  of  his  death,  and  shall  include 
posthumous  children,"  hence  it  is  apparent  this  classification  does 
not  mention  nor  include  an  ill^itimate  child  or  children.  It  is 
therefore  a  question  of  law  whether  she  is  entitled  to  compensation 
as  a  dependent  of  the  deceased. 

In  Litzinger  v.  State  Workmen's  Insurance  Fund,  3  Dept.  Reports 
page  1655,  in  a  well  considered  opinion  by  our  brother  Mackey,  the 
Board  held  that  under  the  provisions  of  the  Pennsylvania  Compen- 
sation Act  of  1915  and  the  laws  of  our  State  defining  the  rights  of 
illegitimates  and  liability  of  natural  parents  of  such  there  can  be 
no  dependency  of  an  ill^itimate  child  on  its  deceased  father.  Such 
child  is  ntilUus  filiua  to  its  father  and  it  is  immaterial  that  the 
father  is  under  liability  to  support  the  child  from  being  a  public 
chaise,  as  such  liability  is  enforceable  only  by  the  public.  An 
illegitimate  child  has  no  right  to  support  which  it  can  maintain 
against  its  father  in  his  lifetime  nor  do  we  think  in  the  absence  of 
express  words  in  the  statute  that  such  child  is  a  dependent  within 
the  meaning  of  the  Act,  nor  do  the  facts  of  the  case  show  that  James 
A.  Smith,  the  deceased,  stood  in  loco  parentis  to  Oliva  Smith  since 
she  lived  with  her  mother,  Elizabeth  Mcintosh,  the  claimant,  while 
Ihe  deceased  employe,  her  natural  reputed 'father,  at  the  time  of  his 
death  and  for  a  period  of  seven  months  before  his  death  lived  with 
one  Clara  Ross,  at  an  entirely  different  place,  and  the  daughter 
cannot  in  any  sense  be  regarded  as  a  member  of  the  decedent's 
household  at  the  time  of  his  death. 
The  award  of  the  Referee  is  set  aside  and  the  appeal  sustained 
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Milter  v.  Standard  Steel  Car  Co. 
(3  Dept.  Reports,  2127). 

CompensatUm — Computation  of  amount  due. 

An  employe  waa  drawing  compenaatlou  for  the  liws  of  an  eye,  when  he  met 
witli  a  second  accident  while  in  the  service  of  the  same  employer,  whereby  be 
iUMtuined  the  loss  of  his  retnainiDK  eyt.  Held,  that  having  lost  hia  eyesiEht 
through  two  separate  and  distinct  accidents,  he  was  entitled  to  126  weeks 
eompcnsalion  for  the  loss  of  each  eye,  said  compensation  to  he  paid  him  concur- 

Compemalion—At   to   tuapention   of  paymentt. 

When  an  employe,  who  is  receiving  compensation  for  an  injary,  sustains  a 
second  accident  for  which  he  is  also  awarded  compensation  there  is  np  necessity  to 
enBj>end  the  compensstion  payments  for  the  second  accident  nntil  the  payments 
for  the  first  accident  have  ceased. 


Claimant  represented  by  J.  W.  Hutchinson,  Butler. 
Defendant  represented  by  Samuel  Walker,  Bntler. 

OPINION  BY  COMMISSIONER  SCOTT— July  2,  1917. 

TF)i»  caae  is  presented  to  the  Board  under  the  provisions  of 
Section  422.  which  providea  that  wheuever  the  employer  and  employe 
shall,  on  or  after  the  fourteenth  day  any  accident  agree  on  the  facts 
on  which  a  claim  for  compensation  depends  they  may  by  petition 
request  the  Board  to  determine  the  compensation  payable. 

The  parties  have  agreed  the  claimant  on  February  16,  1917  had 
lodged  in  his  right  eye  some  foreign  body  thrown  off  by  a  machine 
which  was  being  operated  in  the  defendant's  plant.  This  produced 
an  ulcer  on  the  eye  from  which  a  cataract  formed.  The  effect  of  the 
cataract  on  the  sight  of  this  eye  u  not  definitely  agreed  upon, 
except  that  both  parties  Heem  to  assume  the  correctness  of  the  state- 
ment of  the  claimant's  physician  that  treatment  may  t»e  required 
for  an  indefiDite  time.  It  is,  however,  agreed  that  owing  to  the  loss 
of  the  sight  of  the  employe's  left  eye,  as  the  result  of  a  previous 
injuiy  snstained  while  employed  by  the  same  employer,  the  condi- 
tion of  the  claimant  at  the  time  the  agreed  facts  were  entered  into 
and  submitted,  was  that  of  total  blindness,  and  which  is  possibly 
temporary ;  but  this  board  can  only  act  on  the  status  of  the  employe, 
shown  by  the  facts  submitted  in  the  agreement  of  the  parties,  leaving 
any  change  of  status  or  condition  to  be  hereafter  passed  on  if  snch 
change  shall  manifest  itself.  The  condition  of  claimant  indicates 
total  blindness.  Assuming  this  situation,  the  case  then  stands  thus: 
The  employe,  the  present  claimant  had,  prior  to  the  i 
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ruary  16,  1917,  suBei'ed  a  former  injury  to  hie  left  eye  and  as  a 
result  thereof  the  sight  of  the  eye  had  beeu  lost,  and  Compensation 
Agreement  Mo.  58^2,  fixing  compeuHation  at  the  rate  of  |9  per 
week,  beginning  December  18,  1916  and  ending  May  12,  1918  or  for 
a  period  of  125  weeks  was  entered  into  and  is  in  force.  And  on 
May  1,  1917,  fi-om  the  injurj-  of  February  16,  1917  sustained  by  the 
Kanie  employe  in  the  service  of  the  same  employer,  the  sight  of  the 
light  eye  seems  to  be  lost,  at  least  for  the  purposes  of  this  agree- 
ment iind  for  the  decision  requested  of  the  Board;  so  that  at  the 
time  of  the  agreement  the  resulting  disability  from  both  injuries 
was  total  and  likely  to  be  permanent. 

Although  Section  ^0(i-(a)  provides  in  general  terms  for  the  com- 
pensation for  total  incapacity;  yet  in  Klein  v.  Oliver  Iron  &  Steel 
Co.,  3  Dept.  Reports,  page  888,  we  Iield  that  the  loss  of  an  eye  by 
an  employe  who  had  previously  lost  his  other  eye  and  where  the 
effect  was  total  disability  entitled  him  to  50%  of  his  average  wages 
for  125  weeks  only.  We  will  adhere  to  this  decision  unless  the 
same  shall  be  reversed  by  the  courts. 

Section  306(c)  provides  in  general  for  the  compensation  due  for 
total  disability.  Section  30(i-(b)  provides  for  all  cases  of  partial 
disability,  except  for  certain  specific  injuries  which  we  have  here- 
tofore held  in  the  case  just  cited,  may  be  either  temporary  or  perma- 
nent in  character,  whilst  section  30C-(a)  embraces  a  specific  class  of 
injuries  affecting  certain  parts  or  members  of  the  body. 

In  the  case  of  such  injuries  the  compensation  is  exclusive  and 
is  indefinitely  limited  as  to  the  period  of  payment  and  is  payable 
during  this  period  irrespective  of  the  temporary  or  permanent  char- 
acter of  the  disability  resulting  from  the  injury  or  the  loss  of  wages, 
as  held  in  McIIugh  v.  Philadelphia  Suburban  Gas  and  Electric  Co., 
2  Pept.  Reports,  page  2687,  Therefore  the  agreement  to  be  entered 
into  for  the  accident  of  February  16,  1017  shall  be  for  50%  of  the 
average  weekly  wages  at  the  time  of  the  accident  or  $9.74  per  week, 
to  continue  for  a  period  of  12."i  weeks  after  the  fourteenth  day  of 
disability. 

In  McHugh  v.  Philadelphia  Suburban  (las  and  Electric  Co., 
(Hupra)  it  was  decided  that  when  an  employe  has  met  with  an  acci- 
dent resulting  in  a  disability  to  a  member  or  part  of  the  body  covered 
by  and  exclusively  included  in  section  306-(c)  and  hy  the  sace  acci- 
dent has  sustained  other  injuries  of  such  character  as  to  cause  total 
disability  independently  of  the  i-esnlt»,of  the  specific  injury,  the  em- 
ploye is  entitled  to  compensation  for  such  other  injuries  as  long  as 
they  shall  produce  total  or  partial  disability  for  a  period  not  more 
than  500  weeks,  payment  of  compensation  not  to  exceed  in  the  ag 
gregate  the  sum  of  fl,000. 
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In  tbiH  caee  we  have  two  distinct  accidents  snBtained  at  different 
times,  both  provided  to  be  exclusively  compensated  under  the  pro- 
visions of  Section  306-(c)  and  we  deem  it  immaterial  that  they  hap- 
pened in  the  service  ot  the  same  employer  and  see  no  good  reason 
why  they  cannot  be  paid  concurrently  in  so  far  as  the  time  of  pay- 
ment of  the  one  may  overlap  that  of  the  other,  and  that  there  is  no 
necessity  to  suspend  the  payment  of  Agreement  No.  58832  at  least 
so  long  as  the  results  of  the  accident  of  February  16,  1917  remain  as 
at  present. 

Therefore  the  parties  are  directed  to  enter  into  an  agreement  as 
herein  indicated,  the  compensation  payments  provided  for  in  the 
agreement  to  begin  after  the  14th  day  from  the  disability  resalting 
from  the  injury  of  February  16,  1917,  also  with  proper  provision 
for  medical  attention  as  the  facts  may  have  been. 


Carr  v.  Coxe  Bros.  &  Co. 
(3  Dept.  Reports,  2065). 

Wage* — Coniiiutation  of  waga. 

An  employe  regularly  worked  ten  hours  each  day.  An  agreement  between 
him  and  his  employer  provided  that  the  working  day  should  consist  of  9  hours, 
and  that  all  eamiDgs  from  time  worked  in  excess  of  9  honrs  should  he  considered 
earnings  from  overtime.  Held,  that  in  computing  compensation  the  earnings  from 
the*  entire  hahitual  and  regular  working  day  should  he  taken  into  consideration, 
iiTcapective  of  any  agreement  between  employer  and  employe  regarding  overtime 
and  as  to  the  number  of  honrs  that  should  constitute  a  working  day. 

Per  Commismoner  Leech :  "It  seems  clear  that  the  phrase  'earnings  from  over- 
time' was  meant  to  include  only  earnings  from  work  done  outside  of  the  regular 
and  nsual  work  hours  because  of  an  opportunity  for  such  work  arisiug  from  some 
ahnormal  and  exceptional  need  of  the  business  affording  to  the  worker  opportnnity 
for  unusual  earnings  which  cannot  be  assumed  to  be  likely  to  recur  with  regularity 
in  tlie  future." 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  P.  F.  O'Neill,  Willies-Barre. 

OPINION  BY  COMMISSIONER  LEECH— .Tuly  2.  1917. 

The  claimant,  Patrick  Carr,  petitions  the  Board  to  review  and 
modify  a  Compensation  Agreement  No,  19848  between  him  and  his 
employer  entered  into  June  8,  191C,  alleging  that  his  wages  bad 
been  improperly  computed  at  $11.22  per  week,  whereas  his  actnal 
earnings  at  the  time  of  the  accident  were  fl4.46  per  week. 

The  testimony  shows  that  the  wages  of  the  claimant,  computed 
in  accordance  with  the  rules  of  the  Board  were  |14.46  as  alleged 
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by  tbe  claimant,  if  the  total  amoont  earned  by  him  is  to  be  taken 
into  account.  On  the  other  hand,  it  in  clear  that  his  wages  were 
only  fll.22  if  only  his  earnings  during  a  nine  hour  day  are  to  be 
considered  in  computing  his  wages.  The  defendant  contends  that 
since  the  agreement  between  the  miners  and  coal  operators  provides 
that  mine  workers,  "shall  be  paid  on  a  basLi  of  a  nine  hour  day. 
Overtime  in  excess  of  nine  hours  in  any  day  to  be  paid  at  the  pro- 
portionate rate  per  hour,"  any  amounts  earned  by  labor  in  excess 
of  such  nine  hour  day  shall  he  considered  as  "earnings  from  over- 
time" and  shall  be  excluded  as  provided  in  Section  309. 

The  case,  therefore,  turns  upon  the  meaning  of  tbe  phrase,  "earn- 
ings from  overtime,"  as  used  in  the  above  section.  The  evidence 
clearly  shows  that  the  claimant  worked  regularly  and  habitually 
for  ten  hours  except  upon  pay  day  when  he  worked  only  nine 
hours,  in  order  that  he  might  have  an  opportunity  to  get  his  pay. 
We  are  of  the  opinion  that  the  phrase,  "earniugs  from  overtime" 
should  not  be  construed  to  include  sums  earned  during  the  regular 
and  habitual  working  hours  of  any  employe,  even  though  such  hours 
are  in  excess  of  those  established  by  law,  as  a  legal  working  day, 
or  established  as  the  working  day  in  the  particular  eBtablishment 
by  the  agreement  of  the  employer  and  the  workmen  therein,  and  this 
is  particularly  so  where  the  rate  of  pay  for  the  hours  in  excess 
of  the  legal  or  so  called  working  day  are  the  same  as  that  paid  per 
hour  during  the  legal  or  regular  day. 

The  object  of  Section  309  was  to  provide  a  nietliod  by  which  the 
probable  future  earnings  of  the  employe  should  be  computed  for  this 
purpose  his  earniDgs  for  the  last  six  months  prior  to  the  acci- 
dent are  taken  as  a  basis,  the  supposition  being  that  his  earnings 
would  have  continued  the  same  but  for  the  accident.  Having  in 
mind  this  purpose  it  seems  clear  that  the  phrase,  "earnings  from 
overtime"  was  meant  to  include  only  earnings  from  work  done 
outside  of  the  regular  and  usual  work  hours  because  of  an  oppor- 
tunity for  such  work  arising  from  Borae  abnormal  and  exceptional 
need  of  the  business  affording  to  the  worker  opportunity  for  usual 
earnings  which  cannot  be  assumed  to  be  likely  to  recur  with  regu- 
larity in  the  future.  Such  earnings  may  be  taken  to  be  in  the 
nature  of  windfalls  and  as  such  are  properly  to  be  ignored  in  fore- 
casting the  probable  future  earnings  of  an  employe.  But  where 
the  employment  is  such  as  to  require  the  employe  to  work  regularly 
a  certain  number  of  hours  it  would  unduly  strain  the  meaning  of 
the  term,  "overtime"  and  would  defeat  rather  than  effect  the  obvions 
purpose  of  the  section,  to  r^ard  any  part  of  his  habitual  and  regular 
working  day  as  overtime  because  it  is  in  excess  of  the  legal  working 
day  established  by  a  Tjcgislative  Act  or  of  the  working  day  agreed 
upon  between  the  employer  and  the  employe  as  the  regular  day.  The 
question  of  what  is  overtime  is  to  be  determined  not  by  what  the 


employers  and  employe*  choose  to  call  a  "regular  day"  but  what 
is  in  fact  the  regular  and  habitual  working  day  usually  worked  by 
the  employe  in  the  service  of  the  particular  employer. 

We  are,  therefore,  of  the  opinion  that  in  compating  the  wages  of 
tlie  claimant  the  entire  amount  earned  by  him  during  the  full  ten 
hours  worked  per  day  should  have  been  taken  into  consideration  and 
that  the  compensation  agreement  being  based  upon  a  nine  hour  day 
should  be  modified  as  prayed  in  the  petition. 


Schugardt  v.  Harleigh  Brookwood  Coal  Co. 
(3  Dept.  BepoTts,  2131). 

Wage* — Computation  of  "Waget. 

A  daimant  is  entitled  to  bave  his  compeueatlon  based  on  the  wagra  received 
for  the  nsual  regular  day  worked  by  blm,  and  bb  claim  cannot  be  affected  by 
anT  sgreement  between  him  and  his  employer  us  to  what  ihall  be  regarded  as  the 
regular  day. 


Claimant  represented  by  Roger  J.  Dever,  Wilkea-Barre. 
Defendant  represented  by  Wm.  C.  Howell,  Scranton. 

OPINION  BY  COMMISSIONER  LEECH— July  2,  1917. 

This  case  presents  substantially  the  same  question  as  the  case  of 
Patrick  Carr  v.  Coxe  Brothers  &  Company,  supra.  All  the  claimant's 
earnings  for  the  full  nine  hours  usually  and  regularly  worked  each 
day  should  have  been  considered  in  computing  his  wages.  The 
agreement,  ou  the  other  hand,  took  into  account  only  his  earnings 
during  the  so-called  regular  shift  of  eight  hours. 

It  is  therefore  ordered  that  the  agreement  be  modified  so  as  to 
maker  the  rate  of  wages  |16.94  and  the  compensation  payable  (8.47. 


Pisco  V.  Delaware,  Lackawanna  &  Western  B.  R.  Co. 
Inter-»tate  c 


The  United  StatM  Court  having  decided  that  in  all  casea  involving  InJnrlM  to 
Intentate  employes,  the  Jnrisdtction  of  the  United  States  coorta  is  paramonnt,  there- 
fore the  Workmen's  CompensatJon  Board  has  no  Jnrisdiction  of  sncb  cases. 


Appellant  represented  by  J.  H.  Oliver^  Scranton. 
Appdlee  represented  by  Clarence  Balentine,  Bcranton. 

OBDEB  BY  THE  BOARD— July  9,  1917. 

An  agreement  or  stipulation  by  the  attorneys  for  the  claimant  and 
the  defendant  that  the  claimant  was  at  the  time  of  the  accident  . 
engaged  in  inter-state  commerce  has  been  filed  in  this  case,  contain- 
ing also  a  request  that  the  claim  petition  be  dismissed. 

The  Supreme  Court  of  the  United  States  has  decided  in  the 
recent  case  of  Winfleld  v.  New  York  Central  B.  B.  that  in  all  cases 
involving  injuries  to  inter-state  employes,  the  jurisdiction  of  the 
United  States  Courts  is  paramount.  Therefore  in  view  of  the  agree- 
ment filed  and  following  the  opinion  cited,  the  award  is  set  aside  and 
the  appeal   is   dismissed. 


Carr  v.  Pennsylvania  R.  R.  Co. 
(3  Dept.  Eeports,  2048). 

Course  of  cmploiftnenl — Sportive  aots  and  horte  play. 

While  awaiting  au  opportunity  to  <>ontiDue  his  labors,  an  employe  Bostained 
an  injury  by  being  pushed  from  n  bench  by  •  fellow  employe  in  boree-play. 
He  neither  invited  nor  tooh  part  in  the  horse-play.  Held,  that  he  was  in  the  course 
of  bis  employment  when  injured. 

Hearing  de  novo — When  if  will  be  granted. 

When  there  is  no  evidence  of  record  sopporting  the  Referee's  finding  aa  to  the 
wages  ot  the  eliiimnnt,  a  hcarine  ile  nova  will  be  granted. 


Appellant  represwited  hy  Ro(;er  J.  I>ever,  Wilkes-Barre. 
ApiH-llee  represented  Uy  I*.  F.  O'Neill,  Wilkes-Barre. 

OPINION  BY  COMMISSIONEE  LEECH— July  2,  1917. 

This  is  an  iipi>eal  taken  by  the  claimant  from  the  decision  of  the 
Kefei-ee  in  disallowing  compensation.  The  Referee  found  as  a  fact 
tliat  about  twenty  minutes  after  the  claimant  was  supposed  to  com- 
mence his  duties,  be  was  shoved  off  the  bench  by  one  of  his  co- 
workers, but  be<'auae  it  was  customary  with  the  older  hands  to 
engage  in  horse  play  and  shove  each  other  off  the  bench. 

He  further  found  that  there  was  no  proof  of  the  alleged  injury 
to  the  claimant's  leg  or  hip  ami  that  while  he  has  been  unable  to 
work  from  May  I.  1916,  until  the  date  of  the  bearing,  May  12, 
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1917,  this  inability  to  worli  wae  "due  to  an  abscess  near  the  bowel 
or  else  a  tubercular  infection,  it  not  being  positively  proved  which 
it  is",  and  he  further  finds  that  the  claimant  did  not  notify  his 
employer  that  he  had  been  injured  until  he  had  been  disabled  for 
more  than  11  days. 

The  evidence  taken  before  the  Eeferee  shows  that  the  claimant 
was  in  the  employ  of  the  Pennsylvania  Kailroad  and  worked  about 
its  freight  station  aa  a  truckman ;  that  on  some  day  in  the  last 
week  in  March,  be  had  begun  his  work  at  6  o'clock  in  the  morning, 
and  while  the  engine  was  shifting  cars  to  be  unloaded,  and  he 
and  some  of  his  fellow  workers  were  sitting  on  a  bench,  which  wRS 
one  of  several  provided  for  the  workmen  to  rest  upon  while  the 
cars  were  being  put  in  place  for  unloading,  a  stranger  in  horse 
play  shoved  him  so  that  he  fell  from  the  bench  to  the  ground  and 
hurt  himself,  as  he  testified,  in  or  around  the  rectum.  The  claimant 
himself  testified  that  it  was  customary  for  the  older  hands  to  fool 
and  shove  each  other  off  the  bench,  but  in  this  particular  instance, 
he  thought  that  the  man  sitting  next  him  was  a  stranger  and  there- 
fore did  not  expect  any  such  horse  play  from  him. 

The  Referee  appears  to  have  regarded  this  case  as  ruled  by  the 
case  of  Tomkoska  v.  Presael  Steel  Car  Co.  in  which  the  Board 
held,  that  a  worker  in  a  steel  mill  who  had  invited  another  to  play  a 
very  daogerons  practical  joke  upon  him  was  not,  in  so  doing,  engaged 
in  the  futherance  of  the  business  of  his  employer  and,  being  killed  as 
the  result  of  the  "joke,"  his  widow  was  not  entitled  to  compensation. 
The  two  cases,  however,  are  not  identical.  In  the  case  at  hand,  there 
is  no  evidence  whatsoever  that  when  lie  was  pushed  from  the  bench 
the  claimant  invited  or  took  part  in  the  horse  play  which  resulted 
in  his  fall.  Had  he  himself  shoved  this  fellow  worker  and  fallen  as 
the  result  of  a  scuflQe  between  them,  the  case  would  have  been  similar, 
if  not  identical  with  the  Tomkoska  case.  The  mere  fact  that  the 
claimant  was  aware  that  the  older  hands  were  in  the  habit  of  indulg- 
ing in  such  horse  play,  is  at  most  a  circumstance  which  might  be 
pertinent  in  determining  whether  he  was  guilty  of  contributory 
Diligence  in  sitting  where  he  did  and  not  keeping  on  the  alert  to 
protect  himself.  As  we  have  often  stated,  contributory  negligence 
is  no  bar  to  the  right  to  compensation  and  therefore  the  cl.timant*B 
knowledge  of  this  habit  on  the  part  of  the  older  workmen  cannot 
effect  bis  right  to  compensation. 

At  the  time  of  the  injury  he  was  in  the  employ  of  the  company. 
The  injury  occurred  during  the  time  for  which  he  was  paid.  He 
was  resting  upon  a  bench  provided  bv  the  company  for  the  very 
purpose  of  affording  a  place  upon  which  workmen  could  sit  until 
cars  were  placed  so  that  they  might  resume  their  active  labors,     )q[c 


In  our  opinion,  the  plaintiff  waa  clearly  engaged  in  the  further- 
ance of  his  employer's  bnslneas  at  the  time  of  his  injury.  He  bad 
not  put  himself  outside  of  the  couree  of  his  employment  by  turning 
aside  from  the  established  practice  of  his  work  to  misuse  a  part  of 
his  employer's  time  in  mutual  horse  play  with  bis  fellow-workmen. 

The  Board,  therefore,  holds  that  the  Referee  erred  in  bis  con- 
clusions of  law  that  the  claimant  did  not  produce  snfBcient  evidence 
that  he  bad  sustained  such  violence  to  the  physical  structure  of  the 
body  in  the  course  of  his  employment  as  is  contemplated  in  Article 
III  of  tbe  Workmen's  Compensation  Act. 

The  Board  after  a  careful  scrutiny  of  tbe  evidence  in  the  case 
is  of  the  opinion  that  the  medical  testimony  is  sufficient  to  estab- 
lish prima  facie,  that  the  claimant's  disability  was  due  to  bis  fall 
from  the  bench  and  the  blow  resulting  therefrom  to  bis  rectum  and 
the  burden  of  disproving  this  was  upon  the  defendant  who  oflfered 
no  testimony.  In  view  of  the  recent  decision  of  the  Court  of  Common 
Pleas  of  Allegheny  County  in  Kihm  v.  Westingbonae  Electric  &  Man- 
ufacturing Company  in  the  reasoning  of  which  we  concur,  we  do 
not  feel  that  we  should  make  an  affirmative  finding  of  fact  upon 
this  subject  or  upon  the  amount  of  wages  which  the  Referee  has 
found  to  be  |12.88  per  week.  The  Referee's  report  contains  the 
bare  statement  that  the  man's  net  earnings  for  six  months  prior 
to  the  accident  was  $208.65,  followed  by  a  computation  of  the  num- 
ber of  working  days,  etc.,  but  there  is  no  evidence  to  support  this 
statement  as  to  the  claimant's  net  earnings.  This  statement  appears 
at  the  end  of  the  testimony  of  the  claimant's  physician.  There  is 
nothing  to  indicate  that  it  was  testified  to  by  any  person,  or  was 
admitted  by  the  claimant  or  defendant  to  be  true,  neither  was  it 
supported  by  the  production  of  the  company's  books  or  pay  sheets  or 
in  any  other  way. 

The  Board  therefore  grants  a  hearing  de  novo,  time  and  place  to.be 
announced  later. 


Carr  v.  Pennsylvania  K.  R.  Co. 

Covrte  of  employment. — Sportive  acti  and  "Aor»e  play." 

An  employe,  who,  during  a  rest  period,  is  pnabed  off  a  bench  tbrongfa  "horse 
play,"  In  which  he  took  no  part,  and  Is  thereby  Injured,  Is  entitled  to  compcn- 


OPINION  BY  THE  BOARD-^ptember  12,  1917. 
HEARING  DB  NOVO. 
Before  the  Workmen's  Compensation  Board,  at  Wilkes-Barre,  ^t^!^ 
July  17,  1917,  at  10  A.M. 


Soger  J.  Dever,  counsel  for  claimant,  Wilkes-Barre. 
P.  P.  O'Neil,  counsel  for  defendant,  Wilkes-Barre. 


Dr.  W.  H.  Corrigon,  witness  for  claimant. 
G.  R.  Sherman,  witneBS  for  defendant. 
Tbomas  J.  Egan,  witness  for  defendant. 
Fred  Evans,  witness  for  defendant. 
Philip  Hendershot,  witness  for  defendant. 
Artfanr  Hendershot,  witness  for  defendant. 
Wesley  Long,  witness  for  defendant. 
Dr.  J.  B.  Mickel,  witness  for  defendant. 

FINDINGS  OP  FACT. 

First.  That  on  or  about  March  29,  1916,  the  claimant  was  in  the 
employ  of  the  defendant  at  its  freight  station,  situate  at  Wilkes- 
Barre,  Pa. 

Second.  That  neither  party  had  served  notice  on  the  other,  re- 
jecting the  Workmen's  Compensation  Act  of  1915. 

Third.  That  whilst  seated  on  a  bench  provided  by  the  defendant 
for  that  purpose  during  rest  periods  the  claimant  was  shoved  off  the 
bench,  falling  to  the  floor,  and  landing  on  his  right  side,  close  to 
the  rectum,  injuring  himself,  but  he  continued  his  work  until  May 
1,  1916,  when  he  was  incapacitated  from  work,  by  reason  of  the 
Injury  resulting  from  said  accident. 

Fourth.  That  the  claimant  took  no  part  in  the  "joke"  or  "horse- 
play" which  resulted  in  the  injury. 

Fifth.  At  tbe  time  of  the  injury,  the  claimant  was  engaged  in 
the  furtherance  of  his  employer's  business. 

Sixth.  At  the  time  of  the  injured,  the  average  weekly  wages  of 
the  claimant  amounted  to  |12.21. 

CONCLUSIONS  OP  LAW. 
The  Board,  therefore,  concludes  as  a  matter  of  law,  that  the 
claimant,  under  the  above  findings  of  fact,  is  entitled  to  compensa- 
tion from  the  date  of  the^isability  caused  by  the  accident,  to  wit, 
May  1, 1916,  at  the  rate  of  fifty  per  cent,  of  his  average  weekly  wages, 
and  therefore  makes  the  following 

AWARD. 

The  claimant,  James  F.  Carr,  is  awarded  the  sum  of  flfty  per  cent. 
of  |12.21  or  |6,11  per  week,  payable  every  two  weeks,  from  May  1, 
1916,  to  continue  so  long  as  the  disability  remains  unchanged,  not  to 
exceed  five  hundred  weeks,  nor  f4,000. 
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Davies  v.  Abram  Cox  Stove  Co. 
(3  Dept.  Reports,  2239). 
Dependency— J*" rent   upon  child. 

Wberc  there  is  a  hniiaehold  of  five  pcrxoQs,  and  the  incame  of  the  family  ia 
derivmi  from  tlur  wh^pk  of  the  father  anii  tlie  deceased  Hon,  the  Board  will  affirm 
the  findings  of  ilie  lU'f<-r<>c  that  the  claimant  parents  were  deiieodent  to  some 
extent  upon  the  iiarniniiH  uf  the  ileceaae<l  son. 

Dcpendencji— /"orent  upon  child. 

The  fact  that  a  child  is  over  the  age  of  twenty-one  years  when  killed  cannot 
in  itself  detent  tlie  claim  of  the  parenti  (or  compensation,  when  the  evidence  dla- 
oloscH  that  the  detreased  child  at  the  time  of  his  death  vfaa  a  mcmher  of  his 
parents'  honaehoid.  '^ 


Ap[i«llnnt  repPtweiittHl   by  Arthur  T.  Porteoiis,   Philadelphia. 
Appellee  repi-CHeiited  by  Frederick  J,  Knaiins,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT-^tily  23,  191T. 

There  was  no  witiiesses  ealleil  in  this  case  except  the  claimants, 
the  father  and  mother.  The  testimony,  however,  developed  that, 
inclnding  the  deceased  employe,  a  eon  twenty-three  years  of  age, 
the  claimants  maintained  a  household  of  five  persona;  that  they 
owned  no  real  estate,  but  rented  the  place  where  they  lived ;  that 
prior  to  the  sickness  of  the  son  on  account  of  whose  death  claim  ia 
made  for  compensation,  the  father  had  no  personal  property  except 
eight  shares  of  steel  stock,  hot  that  on  account  of  sickness  of  this 
fcon,  it  became  necessary  to  make  sale  of  three  shares  of  this  stock. 
The  income  of  this  family  was  derived  from  the  wages  of  the  father, 
one  of  the  claimants,  and  the  deceased  son.  The  father's  earnings 
were  fiMI  per  month  and  the  sons  for  some  time  prior  to  his  injury 
and  death  amountetl  to  from  170  to  ?75  per  month.  The  expenditures 
of  the  family  have  not  been  itemized  as  fully  and  definitely  as  is 
desirable,  but  the  purposes  for  which  the  money  was  expended  have 
I>een  rather  fully  sitecified.  The  only  tinding  of  fact  made  by  the 
Referee  about  which  there  is  much,  if  any,  conflict  is  whether  the 
claimants  were  dependent  to  any  extent  upon  the  earnings  of  the 
deceased  son.  The  mere  fact  that  the  son  was  over  twenty-one 
years  of  age  when  he  sustained  the  injury  which  resulted  in  his 
deatli,  cannot  defeat  the  claim  of  the  parents  when  he  was  making 
his  home  in  his  father's  family  and  was  a  member  of  the  household. 
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From  a  consideratioD  of  all  the  circumstancea  surrounding  the 
houaehold  and  their  position  and  condition  in  life,  as  indicated  by 
the  tefftimony,  we  concur  in  the  flndings  and  conctusiona  readied  by 
the  B^Mee,  and  the  appeal  is  dtsraiamd,. 


Falbo  V.  George  H.  Soffel  &  Company. 

(3  Dept.  Reports,  2248). 

Hearing  de  novo — When  it  tctll  be  granted. 

If,  upon  a  petition  to  modify  a  compenaadoc  agreement,  tbe  Board  ie  in  doubt 
as  to  the  findings  of  the  Beter«e,  to  wliom  the  petition  was  reffrred,  a  hearinK 
ie  novo  will  be  granted. 

Praatioe — Modification  or  lernitnnfion  of  agreement  or  otpard. 

Per  Commiaaioner  Scott:  "We  are  of  opinion  the  petition  by  the  defendant 
beiug  for  modification  oE  the  original  agreement,  the  Referee  could  hove  ordered 
any  change  warrnnted  by  the  testimony,  notwithstanding  the  appeal  in  this  case  is 
by  the  defendant  from  the  order  of  the  Referee  refusing  to  modify  according  to 
die  specific  prayer  of  the  defendant's  petition." 


Appellant  represented  by  M.  M.  Welsh,  Pittsburgh. 
Appelle  represented  by  F.  A.  Auimon  and  J.  B.  Fortunato,  Pitts- 
buifih. 

OPINION  BY  COMMISSIONER  SCOTT— July  23,  1917. 

While  engaged  for  the  defendant  in  drilling  a  hole  for  a  shot  of 
dynamite,  the  dynamite  exploded,  causing  injuries  to  the  claimant's 
hands.  The  left  hand  soou  healed,  but  the  injuries  to  the  right 
hand  were  nerious,  requiring  hospital  treatment  for  alwut  a  month. 

Agreement  No.  606.^4^  providing  for  total  disability  for  an  indefinite 
period  of  time,  not,  however,  to  exceed  the  limits  provided  by  law, 
was  entered  into  by  the  claimant  and  defendant.  This  agreement 
was  approved  by  the  Board  and  compenBation  paid  thereon  until 
February  2,  1917. 

March  5,  1917,  the  defendant  filed  a  petition  to  modify  the  agree- 
ment on  the  ground  that  the  disability  ttad  decreased  and  changed 
in  character  and  tliat  compensation  should  be  paid  on  the  basis  of 
partial  disability  as  provided  in  clause  306-(b)  and  not  for  total 
disability  under  clause.306-(a). 

Thomas  J.  Dunn,  Referee,  to  whom  the  petition  to  modify  the 
agreement  was  assigned,  under  proviMons  of  Section  426,  after  henr- 


iiig  the  case  refused  to  tnodif;  the  original  agreement  and  ordered 
iiiid  directed  the  compensation  payments  to  be  continued  under 
tlie  agroement  and  that  the  paTments  be  paid  ap  from  Febniary  2, 
IUt7,  the  time  when  the  defendant  stopped  payment  of  compensation. 
He,  however,  also  found  as  a  fact  that  the  disability  had  changed 
from  total  disability  to  the  permanent  loss  of  the  use  of  the  right 
hand,  but  held  he  had  no  authority  to  direct  a  change  in  the  agree- 
ment to  meet  this  condition  of  the  injury  found  by  him,  becaase 
the  claimant  had  not  presented  his  petition  requesting  such  modi- 
fication. 

We  are  of  opinion  the  petition  by  the  defendant  being  for  modi- 
fication of  the  original  agreement,  the  Befei-ee  could  have  ordered 
any  change  warranted  by  the  testimony,  notwithstanding  the  appeal 
in  this  case  is  by  the  defendant  from  the  order  of  the  Referee 
refusing  to  modify  according  to  the  specific  prayer  of  the  defend- 
ant's petition. 

However,  as  the  Board  is  in  doubt  about  the  finding  made  by  the 
Referee  and  desires  more  testimony  on  the  condition  of  the  claim- 
ant's hand  and  evidence  showing  a  good  faith  effort  on  the  part  of 
the  claimant  to  use  his  hand,  since  it  appears  from  the  testimony 
that  he  did  use  it  for  a  time  at  least  after  he  was  released  from 
the  hospital,  we  therefore  direct  a  hearing  de  novo,  time  and  place 
of  hearing  to  be  hereafter  fixed. 


Falbo  V.  Geo.  H.  Sotfel  &  Co. 
(3  Dept.  Reports,  32S3). 

I7»e  of  member,  loti  of — Hand. 

Claimant's  injuries  consirted  of  a  fracture  of  the  tip  of  the  distal  phalaoge  of 
the  first  finger;  faetnre  of  the  first  metascarpal  phalange  of  the  thumb;  tip  of 
middle  finger  off  and  distal  phalange  chipped,  finger  partly  stifC;  point  of  the  ring 
finger  nipped,  the  distal  phalange  fractured,  praeticall;  destroying  the  first  joint, 
first  and  second  joints  stiff,  slight  motion  of  fingers  at  knuckle;  first  joint  of  the 
little  finger  partially  dislocated,  second  joint  crooked  and  stilf,  sll^t  motion  at 
the  knuckle  joint,  the  distal  end  of  the  fifth  metacarpal  bone  tvrlsted  oat  of  proper 
position.  Gripping  power  of  band  very  weak,  the  nerves  being  permanently 
injured,  rendering  the  band  very  sensitive  to  heat  and  cold.  Hpld,  that  claimant 
bad  lost  bis  right  hand,  and  waa  awarded  compensation  accordingly. 


Appellant  represented  by  M.  M.  Welsh,  Pittsburgh. 

Appellee  represented  by  Franklin  A.  Ammon,  Pittsbni^^oOQlc 


OPINION  BY  THE  BOARD— November  10,  1917. 
HEARING  DB  NOVO. 

Hearing  de  novo  September  27,  1917,  at  Referee  headqnartera, 
Hartje  Building,  Pittsburgh,  before  Chairman  H.  A.  Macke^,  and 
CommissioDers  James  W.  Leech  and  John  A.  Scott,  of  the  Compen- 
sation Board. 

APPEARANCES. 

James  Falbo,  claimant,  and  Franlilin  A.  Ammon,  hi»  attorney; 
M.  M.  Welsh,  for  defendant. 

BRIEF  HISTORY. 

The  claimant,  James  Falbo,  sustained  a  permanent  injur;  to  bl> 
right  hand  as  a  result  of  a  dynamite  explosion.  A  compensation 
agreement  was  entered  into  between  the  claimant  and  defendant  pro- 
viding for  the  payment  of  total  compensation  for  an  iudefiaite 
period.  The  defendant  filed  a  petition  to  modify  this  agreement 
alleging  decreased  disability.  Referee  Dunn  heard  the  case  and  found 
that  the  disability  had  changed  from  total,  to  the  permanent  loss 
of  the  use  of  the  claimant's  right  hand.  He  dismissed  the  petition 
and  directed  the  defendant  to  continue  compensation  payments  as 
provided  in  the  agreement.  The  defendant  appealed  from  this  deci- 
sion of  the  Referee  and  the  Board  after  hearing  the  appeal  granted  a 
hearing  de  tuwo. 

FINDINGS  OF  FACT. 

One.  Both  claimant  and  defendant  at  the  time  of  the  contract  of 
hiring  had  accepted  the  provisions  of  Article  III  of  the  compensa- 
Uon  act  of  1915. 

Two,    The  average  weekly  wages  of  the  claimant  immediately 
before  the  accident  were  J16.50. 

Three.  That  the  claimant  has  )>een  paid  the  sum  of  |90.75,  being 
compensation  for  total  disability  to  February  2,  1917. 

Four.  From  a  consideration  of  the  medical  testimony,  the  report 
on  the  X-ray  examination  and  a  physical  examination  of  the  claim- 
ant's hand,  the  Board  finds  that  the  injury  consists  of  a  fracture  of 
the  tip  of  the  distal  phalange  of  the  first  or  forefinger.  Fracture 
of  the  first  metacarpal  phalange  of  the  thumb.  Tip  of  the  middle 
finger  is  off  and  the  distal  phalange  chipped,  finger  partly  stiff. 
Point  of  the  ring  finger  nipped,  the  distal  phalange  fractured  prac- 
tically destroying  the  first  joint,  first  and  second  joint  stiff,  slight 
motion  of  finger  at  the  knuckle.  First  joint  of  the  little  finger 
partially  dislocated,  second  joint  crooked  and  stiff,  slight  motion  at, 
the  knuckle  joint.    The  distal  end  of  the  fifth  metacarpal  bone  twj^''- 
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ed  out  of  proper  position.  The  gripping  power  of  the  hand  very 
weak,  although  there  feeins  to  be  normal  motion  of  the  thumb  and 
forefinger.  The  nerves  of  the  hand  have  been  permanently  injured 
rendering  the  hand  very  eeneitive  to  heat  and  cold. 

Fifth.  That  since  the  injuries  have  healed  the  claimant  has  in 
good  faith  tried  to  make  use  of  his  hand.  He  returned  to  the 
employ  of  the  defendant  and  attempted  to  perform  ordinary  labor, 
but  was  unable  to  do  any  work  for  any  length  of  time  and  was 
dismissed.  He  also  made  attempts  to  work  at  ordinary  labor  with 
at  least  four  or  five  different  employers  and  failed  on  account  of  the 
pain  in  his  hand  and  because  he  could  not  do  woi^  to  the  satisfac- 
tion of  the  employers. 

From  the  foregoing  findings  of  fact  we  reach  the  legal  conclusion 
that  James  Falbo  while  in  the  course  of  employment  with  the  de- 
fendant has  lost  his  right  hand  within  the  meaning  of  the  statute 
and  that  the  agreement  In  this  case  shall  be  modified  to  provide 
for  payment  of  permanent  disability  under  section  306-(c). 

ORDERED. 
November  10,  1917,  the  defendant  is  ordered  and  directed  to 
pay  to  the  claimant,  James  Falbo,  compensation  at  the  rate  of 
J8.25  per  week  for  a  period  of  175  weeks  from  the  fourteenth  day 
after  the  happening  of  the  injurj-,  first,  however,  deducting  the 
amount  of  compensation  heretofore  paid  on  the  agreement. 


Baker  v.  Standard  Boiler  &  Plate  Iron  Co. 
(3  nept.  Reports,  2240). 

Place  of  accidfitt. 

It  an  acridont  rnMrurs  within  tlie  Oimmonwealtli  of  Peansylvaoia  the  injured 
party  or  his  dopendpnts  arc  entitled  to  compeDsation  irrespective  of  the  plaee  where 
tile  contract  of  hiring  waa  entered  into  or  where  the  residence  of  the  injured  party 
mar  have  been. 


Appellant  represented  by  M.  M.  Welsh,  Pittsburgh. 
Appellee  not  repr^enteil. 

OPINION  BV  COMMISSIONER  SCOTT— July  23,  1917. 

Article  I.  of  the  Act  of  May  2,  1015,  P.  L.  page  736,  provides 
"that  this  Act  shall  be  called  and  cited  as  the  Workmen's  Compen- 
sation Act  of  1015,  and  shall  apply  to  all  accidents  occurring  within 
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thia  Commonwealth,  irrespective  of  the  place  where  the  contract 
of  hiring  was  ma<ie,  renewed  or  extended,  and  shall  not  apply  to 
any  accident  occurring  outside  of  the  Commonwealth." 

We  affirm  the  findings  of  fact  made  by  the  Referee  and  feel  con- 
sti-ained  under  the  wording  of  the  Act  to  affirm  his  conclusion  of  law 
and  auatain  the  award.    The  appeal  is  therefore  dismissed. 


Kalinaki  r.  Midvale  Steel  Co. 

(3  Dept.  Reports,  2258). 

Agi-eemcnls   between  pirliea  auhaegueni   to  accident— When  entered  into  by  fraud 
or   miatabe. — Evidence — Preponderance   oj    teslimoaif. 

If  tlioro  is  H  pr<>|>oii  lie  ranee  of  evidence  that  a  componsadoa  fttrecmt'iit  has  bei;n 
cntcrpd   into  by   mixtako.   the  Board  will,  on  petition   for   review,   direct   it   to  be 

cancel  ]e<l. 


Claimant  represented  by  Rolwrt  Oliensis,  Philadelphia. 
Defendant  represented  by  Robert  T.  McCracken,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— -July  23,  1917. 

Petition  to  Iteview  Compensation  Agreement  No.  45809. 

The  claimant  and  defendant  entered  into  Compensation  Agree- 
ment No.  iSiOS,  under  date  of  October  10,  1916,  which  agreement 
states  that  a  chip  flying  from  mill  struck  claimant's  right  eye  and 
produced  a  corneal  ulcer.  The  duration  of  disability  is  stated  at 
probably  three  weeks  and  weekly  compensation  of  flO  was  agreed 
upon  until  disability  ceased,  nor  exceeding  500  weeks  nor  a  total  of 
?4,000. 

On  May  15,  1917,  the  defendant  filed  its  petition  to  review  the 
agreement  on  the  ground  that  the  original  agreement  had  been 
entered  into  under  a  mistake  and  that  tlie  injury  which  the  claim- 
ant alleged  he  had  received  was  not  sustained  by  him  by  any  acci- 
dent, but  that  the  claimant  is  suffering  from  pannus,  the  latest  stage 
of  trachoma. 

This  petition  was  heard  by  the  Board  June  7, 1017  at  Philadelphia. 

From  an  examination  of  the  testimony  and  especially  the  medical 
testimony,  the  Boanl  finds  that  the  preponderance  of  the  evidence  is 
to  the  effect  that  the  claimant  on  September  2*i,  1!>16,  wan  suffering 
from  trachoma  or  chronic  infectious  inflammation  of  the  eyes  and 
that  this  condition  was  not  induced  or  aggravated  by  any  object 
striking  the  eye  as  alleged  by  the  claimant  and  as  stated  in  the 
original  agreement  as  the  cause  of  the  injury.  The  Board  therefore 
directs  that  the  agreement  heretofore  entei-ed  into  shall  be  marked 
cancelled  and  annulled. 


'Rutland  o.  Chas.  Killam  &  Co. 
(3  Dept.  Reports,  2269). 

JuHtdiotiort — When   etnplo)/e  icas  engaged  in  maritime  empiovment  whnt  injured, 

A  al;evt>dore  was  employed  by  a  firm  whose  busiDeM  was  to  load  and  unload 
veMeb.  While  ongaKed  In  the  course  of  Ills  employment  be  "wan  accideatally  iojured. 
A  compeiiHBtion  BKrecment  was  entered  into  between  tbe  injured  employe  and 
bU  employer,  end  substqut^uely  a  petition  to  review  this  compensation  agreement 
was  filed  by  tbe  employe,  lleld,  that  die  claimant  was  engaged  in  maritime  em* 
ployment  when  injured,  and  that  the  WorkmeD'e  Compensation  Board  of  Pennsyl- 
vania had  no  jurisdictioD  to  consider  the  petition. 


Defendant  represeiited  by  B.  J.  McCraoken,  Philadelphia. 
Defendant  represented  by  R.  J.  McCracken,  Esq.,  Philadelphia. 

OPIKIOX  BY  COMMISSIONER  SCOTT— July  23,  1917. 

This  is  a  petition  filed  by  Edward  Rutland,  claimant,  asking  tbe 
Board  to  review  Compensation  Agreement  No.  50123  on  the  ground 
that  the  claimant's  wages  were  incorrectly  stated  therein  as  fl8 
whereas  he  alleges  that  he  was  earning  $22  a  week  at  the  date  of 
his  injury.  The  compensation  agreement  shows  that  the  claimant 
was  when  injured  emipoyed  as  a  stevedore  by  the  defendants  who 
were  a  firm  of  contracting  stevedores.  While  loading  cars  onto  a 
lighter  at  Pointhouse  Wharf  his  hand  was  struck  by  a  hoisting  chain 
resulting  in  injuries  on  account  of  which  tbe  compensation  agree- 
ment was  made.  While  the  defendant  in  bis  answer  did  not  ques- 
tion the  jurisdiction  of  the  Board  nor  the  applicability  of  the  Penn- 
sylvania Act  of  11)15  to  maritime  accidents,  the  coausel  for  the 
defendant  at  the  hearing  raised  both  questions.  Even  bad  no  such 
action  been  taken  at  the  hearing,  we  are  of  the  opinion  that  the 
question  of  jurisdiction  is  fundamental  and  that  if  the  facts  clearly 
show  that  the  Board  has  no  jurisdiction  and  that  tbe  Compensation 
Act  cannot  apply  to  the  accident  in  question,  we  would  be  bound 
of  our  own  motion  to  dismiss  tbe  petition. 

We  are  thus  confronted  with  the  question  of  determining  whether 
the  decision  of  the  Supreme  Court  of  the  United  States  in  Southern 
Pacific  Company  v.  Jensen  rendered  May  21, 1917,  rules  this  case.  In 
the  cited  case,  the  Supreme  Court  of  the  United  States  reverses  the 
Court  of  Appeals  of  New  York  which  had  aflBrmed  the  Industrial 
Board  of  that  State  in  awarding  compensation  to  a  widow  of  a  steve- 
dore employed  by  the  Southern  Pacific  Railroad  Company,  who  waa 
killed  while  driving  a  truck  out  of  one  of  its  vessels  upon  a  gangway 
connecting  the  vessel  with  Pier  49,  North  River,  striking  his  head 
upon  the  top  line  of  the  poit  so  breaking  his  neck. 
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Mr,  Justice  McReynolds,  who  delivered  the  opinion  of  the  Court, 
said:  "Exclusive  jurisdiction  of  all  civil  cases  of  admiralty  and  mari- 
time jurisdiction  is  vested  in  the  Federal  District  Courts,  saving  to 
saitors  in  all  cases  the  right  of  a  remedy  where  the  common  law  is 
competent  to  give  it.  The  remedy  which  the  Compensation  Statute 
»ttempts  to  give  is  of  a  character  wholly  unknown  to  the  common 
taw,  incapable  of  enforcement  by  the  ordinary  processes  of  any  Court 
and  is  not  saved  to  suitors  from  the  grant  of  exclusive  jurisriction." 
The  Belfast,  7  Wall  624;  The  Glide,  167  U.  8.  606,  623. 

Were  this  a  case  in  which  the  petitioner  was  employed  dii*ectly  by 
the  ship  which  was  being  unloaded  or  by  the  company  owning  it,  there 
could  be  no  doubt  that  the  Jensen  case  could  require  us  to  hold  that 
we  have  no  jurisdiction  over  this  petition. 

That  the  parties  have  entered  into  a  compensation  agreement  which 
has  been  submitted  to  and  approved  by  tlie  BoanI,  does  not  confer 
upon  the  Board  any  jurisdiction  to  exercise  upon  such  agreement  the 
IMtwers  conferred  upon  it  by  the  provijiions  of  the  Workmen's  Com- 
pensation Act  of  1915,  The  Board  can  uo  more  ratify,  disapprove  or 
modify  such  an  agreement  than  it  could  affirm  an  award  of  compen- 
sation under  a  claim  petition.  Such  agreement  may  stand  as  a  com- 
promise of  such  right  of  action  as  the  claimant  may  have  iu  admiralty 
or  at  common  law,  but  as  a  compensation  agreement  it  can  have  no 
validity  nor  can  it  be  reviewed  by  this  Board. 

The  sole  question  that  remains  is  whether  the  decision  in  the  Jen- 
sen case,  supra,  is  broad  enough  to  cover  a  compensation  claim  made 
as  here  not  against  the  owners  of  the  ship  but  against  a  firm  of  steve- 
dores who  have  contracted  with  the  ship  to  unload  it.  It  may  be 
urged  the  language  of  Mr.  Justice  McReynolds  indicates  that  the  de- 
cision in  the  Southern  Pacific  Railroad  v.  Jensen  is  restricted 
to  claims  brought  against  the  owner  of  the  vessel.  For  instance, 
he  says,  "If  New  York  can  subject  foreign  ships  coming  into  her 
ports  to  such  obligations  as  those  imposed  by  her  Compensation 
Statute,  other  States  may  do  likewise.  The  necessary  consequence 
would  be  destruction  of  the  very  uniformity  in  respect  to  maritime 
■natters  which  the  Constitution  was  designed  to  establish ;  and  free- 
dom of  navigation  between  the  States  and  with  foreign  countries 
would  be  seriously  hampered  and  impeded.  A  far  more  serious  injury 
would  result  to  commerce  than  could  have  been  inflicted  by  the  Wash- 
ington statute  authorizing  a  materialman's  lien  condemned  in  The 
Roanoke."  and  again  he  says  "tliis  remedy  (compensation  as  enforced 
by  the  New  York  Act)  is  not  consistent  with  the  policy  of  Congress 
to  encourage  investments  in  ships  manifested  in  the  Acts  of  1851  and 
1884,  which  declare  a  limitation  upon  the  liability  of  their  owner." 

On  the  other  hand  in  an  earlier  part  of  his  opinion  a  broader  appli- 
cation is  directly  made  when  he  says:    "The  work  of  a  stevedore  in|c 
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S'hich  the  deceased  was  eugaging  is  maritime  in  its  nature  his  em- 
[.loyment  was  a  tnaritime  contract;  the  injuries  which  he  received 
were  likewise  maritime;  and  the  rights  and  liabilities  of  the  partes  la 
connection  therewith  were  matters  clearly  within  the  admiralty  juris- 
(iiction,"  citing  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  52,  59, 
fiO,  in  whicli  the  Supreme  Court  of  the  United  States  bad  sustained  a 
libel  in  prrHoimm  bi-ought  by  a  stevedore  against  liis  employer,  a  cor- 
poration engaged  in  the  business  of  contracting  stevedores. 

We  are,  therefore,  of  the  opinion  that  the  authority  of  tlie  Jensen 
case  is  not  liniitetl  to  cases  in  which  the  claimant  is  seeking  compen- 
sation against  the  owner  of  a  ship  who  has  directly  or  indirectly  em- 
ployed him  to  load  or  unload  it,  but  must  be  extended  to  all  cases  in 
which  the  Supreme  Court  has  recognized  admiralty  jurisdiction  over 
injuries  sustained  while  loading  or  unloading  cargo  into  or  from 
ships  in  navigable  waters. 

As  the  claimant  here  was  injured  while  in  the  act  of  loading  cai^o 
into  a  lighter,. we  are  of  the  opinion  that  the  tjecision  of  the  Supreme 
Court  in  the  Jensen  case  requires  us  to  hold  that  we  have  no  jurisdic- 
tion to  consider  the  petition  presented  to  us,  inasmuch  as  the  remedy 
of  the  Pennsyivaniii  Com)>ensation  Act  of  1915  is  not  saved  to  em- 
ployes of  this  State  from  the  grant  of  exclusive  jurisdiction  over  mari- 
time cases  conferred  upon  the  Fed<'ral  Courts  by  Article  I,  Section  8, 
and  Article  II,  Section  2  of  the  Constitution  of  the  United  States, 
and  Section  9  of  the  Judiciary  Act  of  1789. 

The  petition  is  therfore  dismissed. 


Floj'd  r.  John  Grace  Bi-os. 
i:(  Dept.  Reports  2262.1 
■IwvidicHon — When  employe  Kan  engaged  in  mnritinte  empUigment  when  injured. 
r  a«rideiit8  siiMtHinMl  by   a  stevedoD!   in   tlie 


Claimant  repre»ente<l  by  R.  J.  Brodsky,  Philadelphia. 
Defendant  represented  by  R.  T.  McCracken,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT-^uly  23.  1917. 

This  is  a  petition  asking  the  Board  to  review  Compensation  Agree- 
ment No.  42493,  entered  into  between  Charles  Floyd  and  John  Grace 
Brothers.    The  agreement  shows  that  the  claimant  was  injured  while 


loading  a  vessel  at  Oirard  Point,  Philadelphia.  He  was  placing  a 
hook  on  a  bag  when  the  hatch  tender  gave  signal  to  hoist  and  his  band 
waa  caught.  His  work  is  described  as  stevedore  work  and  the  testi- 
mony given  before  us  shows  that  the  defendants  were  a  firm  of  con- 
tracting stevedores. 

The  case  is  therefore  ruled  by  our  opinion  in  Rutland  v.  Eillian 
Company  this  day  file*!,  and  the  petition  is  dismissed. 


•Hollister  v.  Colonial  Colliery  Co. 

(3  Dept.  Reports  2249.) 

Course  of  employment — Kmplnye  not  engaged  in  the  performance  of  kii  appointed 
dutiei  ichen  iajured. 

An  employe  was  working  ob  an  aahmBn  when  two  other  employes  became  engaged 
in  an  altercation  about  some  tools.  In  response  to  the  request  of  one  of  the  dis- 
putants the  ashman  demanded  that  one  of  the  men  turn  over  to  the  other  the  tools 
in  dispute,  whereupon  the  wortman  addreased  struek  the  ashman  with  a  hammer, 
causing  xeriuuH  injury.  Held,  that  the  injured  puny  was  not  a  peacemaker,  but  a 
mi-re  meddler  in  uffain  which  did  not  concern  him,  and  tlie  award  of  the  Referee 
waa  set  aside. 


Appellant  represented  by  Nicholas  Dano,  Jr.,  Soranton, 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OPINION  BY  MACKEY— Chairman— ,Iuly  25,  1917. 

Adopting  the  facts  as  found  by  the  Referee  in  this  case  the  most 
we  can  find  is  that  the  claimant,  who  was  a  sort  of  general  all  around 
ntility  man  in  the  employ  of  the  defendant,  at  the  time  of  the  assault 
of  which  he  complains,  was  engaged  in  his  duties  as  an  "ashman" 
when  he  was  asked  by  one  of  the  employes  of  defendant  to  compel 
another  employe  to  hand  over  to  him,  the  first  employe,  certain  tools 
which  he,  the  second  employe,  had  in  his  hands.  The  claimant  vol- 
unteered to  command  or  direct  this  latter  employe  to  turn  over 
these  tools  to  the  employe  first  mentioned,  whereupon  the  employe 
upon  whom  this  demand  was  made  struck  the  claimant  with  a  ham- 
mer. 

We  cannot  find  by  any  construction  of  the  Pennsylvania  Work- 
men'a  Compensation  Act  of  1015  that  the  claimant  is  entitled  to  com- 
pensation under  these  circnnistances.  When  he  forsook  bis  duties  as 
an  ashman  and  undertook  to  give  orders  to  another  employe,  he  surely 
took  himself  out  of  the  course  of  his  employment  and  assumetl  powers 
never  possessed  by  him.     He  cannot  be  said  to  have  been  engaged  ^^ 
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farthering  the  interests  of  his  employer  for  there  is  no  evidence  of 
record  which  convinces  ub  that  there  was  any  imminent  danger  of 
a  flght  between  these  two  employes  or  that  one  had  any  more  right  to 
the  tools  in  question  than  the  other,  and  we  can  only  regard  the 
claimant  in  this  case  as  a  meddler  or  interferer  in  other  men's  aGFairs 
at  a  time  when  he  ought  to  have  been  prosecuting  his  own  work. 

This  does  not  raise  the  question  of  the  right  of  a  peacemaker  to 
compensation  when  he  finds  one  employe  about  to  be  assaulted  by 
another  and,  to  save  this  employe  from  a  dangerous  position,  he 
iindertakes  to  rescue  him  from  danger;  but  the  case  now  before  the 
Board  simply  presents  the  claim  of  a  man  who  had  no  authority  nor 
right  to  volunteer  to  give  commands  to  a  fellow  employe. 

Giving  full  force  and  credence  to  the  findings  of  fact  of  the  Referee 
we  disagree  with  his  conclusions  of  law  and  set  aside  the  award. 


•Martin  17.  American  Car  &  Foundry  Co. 

(3  Dept.  Reports  2264.) 

Evidenoe — A»  to  determining  the  extent  of  an  injury. 

If,  npon  inspectioQ  of  the  Injair.  the  Board  ii  lA  the  opiDion  that  the  claimant 
las  Bos^ined  the  low  of  a  hand,  compeosation  will  be  awarded  accordiogly. 


Appellant  represented  by  Fred  Ifceler,  Bloomsburg. 
Appellee  represented  by  John  G.  Harmon,  Bloomsbui^. 

HEABING  de  novo. 
Before  the  full  Board,  Thursday,  May  24,  1917,  in  Council  Cham- 
bers, Town  Hall,  Berwick,  Pennsylvania. 

FINDINGS  OP  PACT. 

It  was  agreed  of  record  that  the  claimant's  wages  at  the  time  of 
the  accident  were  *1.75  per  day,  and  that  he  worked  five  and  a  half 
days  each  week ;  further,  that  the  accident  happened  August  23, 1916,  , 
at  3 :30  o'clock  in  the  afternoon,  while  the  claimant  was  in  the  em- 
ploy of  the  defendant  as  a  laborer  in  one  of  its  departments  and  while 
in  the  course  of  his  employment.  In  fact  all  material  questions  neces- 
sary to  establish  the  right  of  the  claimant  to  compensntion  were 
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waived  by  defendant  and  it  waR  admitted  that  the  claimant  was  en- 
titled to  recover  tome  degree  of  compensation,  the  one  question  in 
dispute  being  whether  or  not  he  should  be  compensated  for  partial 
disability  or  for  the  permanent  loss  of  the  use  of  a  hand.  It  was  the 
nnsatisfactory  testimony  concerning  this  phase  of  the  c&6e,  returned 
to  the  Board  from  the  Referee's  hearing,  that  led  us  to  grant  a  hear- 
ing de  novo,  in  order  that  we  might  personally  view  this  hand  at  a 
time  when  its  permanent  status  should  have  been  established. 

The  Board  is  of  the  opinion,  in  view  of  what  it  saw — the  crippled 
condition  of  this  hand — and  In  conformity  with  our  policy  in  respect 
to  hand  injuries  as  outlined  in  many  previous  decisions,  that  the 
claimant  has  suffered  the  permanent  loss  of  the  use  of  this  member. 
Therefore  we  find — 

First.  That  Andrew  Martin,  the  claimant,  suffered  while  an  em- 
ploye of  the  defendant,  the  American  Car  &  Foundry  Company,  an 
accident  on  the  23rd  day  of  August,  1916,  while  in  the  course  of  his 
employment  for  the  said  defendant,  which  resulted  h)  the  permanent 
loss  of  the  use  of  his  right  hand. 

Second.  That  his  average  weekly  wage  at  the  time  of  the  accident 
was  19.63. 

Third.  That  the  claimant  received  reasonable  medical,  surgical 
and  hospital  services,  medicine  and  supplies  from  the  defendant  as 
provided  by  law.  x 

Fourth.  That  at  the  time  of  the  accident  both  claimant  and  de- 
fendant had  accepted  the  terras  of  the  Pennsylvania  Workmen's  Com- 
pensation Act  of  1915. 

CONCLUSIONS  OF  LAW. 

The  claimant  is  entitled  to  an  award  of  fifty  per  cent,  of  ^9.63, 
which  being  less  than  the  minimum  provided  for  by  law,  the  claimant 
is  therefore  entitled  to  |5  per  week  for  a  full  period  of  175  weeks  from 
a  date  fourteen  days  after  the  date  of  the  accident,  to  wit:  Prom 
September  7, 1916,  or  a  total  sum  of  J875. 


It  is  hereby  ordered  that  the  American  Car  &  Foundry  Company, 
the  defendant,  pay  to  Andrew  Martin,  the  claimant,  the  sum  of  |i5 
per  week  for  a  period  of  175  weeks,  said  payments  to  begin  as  of  Sep- 
tember 7,  1916. 
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Martin  v.  American  Car  &  Foundry  Co. 

(4  Dept.  Reports  155.1 

Pracliee  on  appeal — Teehnicalitiea. 

Th(>  Workmen's  Compensation  Act  of  1015  does  not  contemplate  that  its  adminix- 
tration  hIihU  be  retardeit  b.r  the  tecbnicalitleB  of  the  pleader. 

Bitot  Io  divide  on  aicard  irhere  lots  of  memher  it  only  injury. 

It  in  an  error  for  the  Referee  to  divide  his  award,  graDtlng  compeoBBtioD  for  the 
time  the  riaimant  had  been  totally  diaabli-d  under  Section  300- (a)  and  then  in  addi- 
tion make  an  award  for  the  permanent  loss  of  the  use  of  the  haod  under  Section 
306  <c). 

Intcrprctalion   of   Section   S06-(c) — Special   indemnity. 

Section  306-(c)  ia  a  special  indemoit)'  claase  for  the  payment  of  compensation 
according  to  ita  owd  schedule  for  the  loss  of  the  members  therein  ennmerated  and 
is  not  based  npon  tJie  loM  of  wagea.  Otherwise,  where  claimant  at  same  time  suffers 
other  injuries  besides  loss  of  member. 


Appellant  represented  by  Fred  Ikeler,  Bloomsburg. 
Appellee  represented  by  John  Cy  Harmon,  Bloomsbui^. 

OPINION  BY  MACKEY— Chairman— December  31, 1916. 

The  above  cose  haa  been  remanded  to  the  Workmen's  Compensation 
Board  of  Penosylvania  by  Hon.  Charles  C.  Evane,  P.  J.,  of  Colombia 
'County,  for  ns  to  "either  sustain,  reverse  or  modify  the  award  of  the 
Referee."  (See  opinion  of  Court.)  When  the  record  was  before  the 
Board  on  appeal  from  the  Referee  it  fully  appeared  that  the  only 
■natter  in  controversy  was  the  extent  of  the  claimant's  injuries.  The 
tdefendant  had  admitted  in  its  answer  that  it  was  liable  for  compen- 
sation to  a  certain  extent  and  the  mooted  question  was  whether  the 
claimant  had  suffered  total  or  partial  disability  or  the  loss  of  the  use 
of  bis  hand. 

We  have  in  mind  the  fact  that  the  Workmen's  Compensation  Act 
of  1015  does  not  contemplate  that  its  administration  shall  be  retarded 
by  the  technicalities  of  the  pleader.  In  reviewing  the  record  as  it 
came  to  us  from  tlie  Referee  our  desire  was  to  ascertain  the  exact 
status  of  the  claimant's  injured  hand,  which  involved  only  the  deter- 
mination of  a  question  of  fact,  therefore,  we  granted  a  hearing  de 
novo,  for  this  purpose. 

We  accordingly  beard  the  testimony,  saw  the  claimant's  hand  and 
agreed  with  the  Referee  that  the  injuries  sustained  constituted  the 
j>ermanent  loss  of  the  use  of  the  claimant's  band.    While  we  still 


maiDtaiii  that  we  had  the  right  to  grant  the  bearing  dc  novo  (.having 
been  frequently  sustained  in  courts  of  other  jurisdictions  in  similar 
proceedings),  yet  in  order  to  bring  about  a  speedy  determination  of 
this  issue  to  the  end  that  the  claimant  shall  no  longer  be  deprived  of 
whatever  compensation  to  which  he  may  be  justly  entitled,  we  will 
now  adopt  the  lindiugu  of  fact  of  the  Refei-ee,  and  upon  tUeui  ve  will 
modify  the  award  of  the  Referee  in  conformity  with  the  terras  of 
Article  III,  Section  306-(c). 

The  following  are  the  facts  found  by  the  Referee  which  we  accord- 
ingly affirm,  which  under  the  Act  and  all  the  decisions  must  be  ac- 
cepted as  conclusive,  see  Poluskiewicz  v.  P.  &  R.  Coal  &  Iron  Com- 
pany, 257  Pa.  305,  to  wit:  "that  the  claimant,  Andrew  Martin,  of 
Warren  Street,  West  Berwick,  Pa.,  on  August  25,  1016,  at  3:30  P.  M. 
sustained  an  injurj'  to  his  right  hand  by  accident  in  the  course  of 
his  employment  while  working  as  a  laborer  for  the  American  Car  and 
Foundry  Company,  the  defendant." 

Further,  ilie  Referee  has  found  that  "the  claimant's  weekly  wage  at 
the  time  of  the  accident  was  fd.63  and  was  payable  weekly." 

The  Referee  furtiier  found  "that  the  claimant  received  reasonable 
medical,  sui^ical  and  hospital  services,  medicines  and  supplies  as 
and  when  needeil,  furnished  by  the  defendant  during  the  tirst  fourteen 
days  after  disability  and  that  as  a  result  of  the  accident  the  claimant 
has  sustained  the  following  described  injury  to  his  right  hand  which 
is  permanent  at  the  time  of  the  hearing  and  causing  disability  to  the 
extent  ol  the  permanent  loss  of  the  use  of  the  same. 

"A  fracture  of  the  second  or  metacarpal  phalangeal  joint  of  the 
thumb  which  has  caused  it  to  be  permanently  partially  stiff.  The  in- 
dex Unger  is  amputated  at  the  first  joint.  The  ring  and  middle  tiugern 
are  amputated  at  the  second  joint  each.  The  little  finger  is  also 
amputated  at  the  second  joint."  These  are  the  material  findings  of 
fact  of  the  Iteferee.  substantiated  by  the  oral  testimony  and  tlie 
photograph  of  the  hand  found  in  the  record  and  offered  as  an  exhibit. 
We  adopt  them  in  toto. 

There  are  certain  other  findings  of  fact  of  the  Referee  which  are 
immaterial  to  the  issue  and  not  necessary  to  i-epeat  in  this  opinion, 
none  of  which,  however,  detract  in  the  slightest  degree  from  his 
definite  finding  that  there  has  been  the  permanent  loss  of  the  use  of 
this  hand. 

An  attempt  has  been  made  by  the  defendant  to  impeach  the  find- 
ings of  fact  of  the  lieferee  for  the  reason  that  he  has  stated  in  his 
findings  that  the  claimant  was  totally  disabled  as  a  result  of  the 
accident  from  the  date  of  the  same,  August  25,  1916,  and  that  the 
claimant  was  not  disabled  either  totally  or  partially  as  a  result  of  the 
accident  after  October  16,  1916. 
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When  the  Keferee  indulged  in  this  particular  finding  he  evid^itly 
had  in  mind  that  be  could  divide  his  award,  granting  compensation 
for  the  time,  the  claimant  had  been  totally  disabled  under  Section 
806-(a)  and  then  in  addition  make  an  award  for  the  permanent  loss 
of  the  use  of  the  hand  under  Section  306-(c). 

This  was  tlie  error  of  his  award  which  we  will  now  correct  and 
modify.  All  the  injuries  in  this  case  were  confined  to  the  claimant's 
hand  and  therefore  all  his  compensation  must  be  based  upon  Section 
S06-(c).  We  have  repeatedly  held  and  have  just  as  frequently  been 
sustained  by  the  courts  of  Pennsylvania  that  Section  306-(c)  is  a 
special  indemnity  clause  for  the  payment  of  compensation  according 
to  its  own  schedule  for  the  loss  of  the  members  therein  enumerated 
and  is  not  based  upon  the  loss  of  wages.  See  UcHugh  v.  Philadel- 
phia Suburban  Oas  &  Electric  Company,  2  Dept.  Beports  2687,  and 
Holli»  V.  Poland  Coal  &  Coke  Company,  2  Dept.  Reports  2482 — Opin- 
ion of  Ray,  P.  J.,  Greene  County.  Had  this  claimant  suffered  other 
injuries  besides  the  loss  of  the  use  of  his  hand,  he  could  have  been 
compensated  for  the  loss  of  this  member  under  Section  306-(c)  and  at 
the  same  time  been  awarded  compensation  for  either  his  total  or  par- 
tial disability,  under  Section  306-(a),  but  in  this  particular  case  the 
claimant's  total  compensation  must  be  found  in  this  indemnity  clause 
tmd  must  be  confined  entirely  to  compensation  for  injuries  to  his 
hand  under  Section  306-(c). 

Commissioner  Bcott  in  Maseth  v.  Hubbard  &  Company,  2  Bept.  Re- 
ports 1281,  said  "what  injury  shall  amount  to  a  'permanent  loss  of  the 
use  of  a  hand'  is  namely,  a  question  of  fact  to  be  found  by  the  evidence 
considered  in  the  light  of  a  fair  interpretation  of  the  terms  of  the 
Act,"  further  in  the  same  case  Mr.  Scott  said,  "in  applying  the  letter 
and  spirit  of  the  Workmen's  Compensation  Act  of  1915,  we  will  have 
regard  not  so  much  to  what  may  be  true  as  to  the  exceptional  man 
capable  of  taking  up  special  and  particular  lines  of  employment  aft«r 
he  may  have  suffereil  an  injury,  but  rather  as  to  what  is  true  of  the 
average  man  in  the  general  line  of  the  employment  in  which  he  ma; 
be  when  the  injury  overtakes  him  in  the  employment,  and  as  to  what 
will  meet  the  disability  and  needs  of  the  average  man  at  the  very 
time  the  injury  occurs."  See  Donovan's  case,  217  Mass.  76,  also 
Popobies  V.  Consolidated  Metal  Company,  3  Dept.  Reports  928,  where 
we  assemblwi  our  own  decisions  involving  the  questions  of  the  per- 
manent loss  of  the  use  of  a  hand. 

In  \\'a8siek  v.  MeKeesport  Tin  Plate  Company,  3  Dept,  Reports 
1433,  the  Referee  having  awarded  total  disability  under  Section 
306'(c)  because  he  had  found  as  a  fact  that  the  claimant  had  lost  the 
permanent  use  of  both  hands,  we  find  that  the  claimant's  right  arm 
had  been  amputated  between  the  elbow  and  wrist  and  that  he  had 
suffered  the  loss  of  the  second  and  third  fingers  of  the  left  hand  to- 
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gether  with  a  stiffeuing  of  the  little  finger  of  that  hand.  Tbe  work 
for  which  he  was  fitted  required  aubstantially  the  normal  use  of  his 
hand.    The  evidence  showed  that  he  could  not  perform  such  work. 

Judge  Davis,  of  the  Common  Pleas  of  Allegheny  County,  No.  2017, 
January  Term,  1917,  in  atRrmiBg  the  Referee  and  the  Board,  said, 
"The  Act  is  a  remedial  piece  of  legislation  and  should  be  liberally 
construed.  The  evidence  does  show  that  the  claimant  might  tie  able 
to  use  his  left  band  for  some  purposes.  The  occupation  of  the  claim- 
ant was  one  that  required  substantially  the  normal  use  of  his  hands, 
and  the  same  use  would  be  required  in  any  other  work  for  which  he 
would  be  fitted.  The  evidence  shows  that  the  claimant  could  not 
perform  such  work.  He  was,  therefore,  permanently  disabled  from 
following  his  usual  occupation  or  any  other  of  a  similar  nature.  We 
are  of  the  opinion  that  such  an  injury  constitutes  a  permanent  loss 
of  the  use  of  the  left  hand,  and  that  the  decision  of  the  Workmen's 
Compensation  Board  should  be  affirmed  and  appeal  dismissed." 

Section  306-(c)  in  its  concluding  paragrajtU  reads,  "this  compen- 
sation shall  not  be  more  than  ten  dollars  per  week  nor  less  than  fire 
dollars  per  week,"  etc.  Tfae  claimant  is  therefore  entitled  to  compen- 
sation for  the  permanent  loss  of  the  use  of  his  hand  of  f5  per  week 
for  a  period  of  175  weeks.  Said  compensation  to  begin  on  the  16th 
day  after  the  date  of  the  said  accident,  August  26,  1916,  to  Septem- 
ber S,  1916. 


It  is  hereby  orderd  that  the  American  Car  &  Foundry  Company,  de- 
fendant, pay  to  Andrew  Martin,  claimant,  the  sum  of  {5  per  week 
for  a  period  of  175  weeks.  The  said  payments  to  b^in  as  of  Septem- 
ber S,  1916,  together  with  the  costs  of  these  proceedings. 


Pastorius  v.  Philadelphia  &  Beading  Ry  Co. 
(3  Dept.  Reports  2405.) 

Interstate  commerce — As  a  iefente  ODainat  UahiUty  under   the   Workmen's   Com- 
pemalion  Act. 

A  conductor  was  iujnred  while  upon  a  shifting  engine  engaged  in  Bhifting  cars, 
some  of  which  contained  inter-state  freight.    Compensation  was  refused. 


Appellant  represented  by  George  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  Henry  I.  Fox,  Norristown,  (  ~ooolr 
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OPINION  BY  THE  BOARD— August  8,  liH7. 

This  case  is  substantially  similar  to  that  of  Hogentogler  v.  Pbila- 
•lelphia  &  Reading  Railway  Co.,  this  day  filed,  except  that  iu  this 
case  the  claimant  was  injured  while  acting  as  a  conductor  upon  a 
shifting  engine  which  was  at  the  time  shifting  a  train  of  cars,  some 
of  which  contained  inter-state  freight  and  was  engaged  in  interstate 
commerce  within  N.  Y.  C.  &  H.  R.  R.  R.  v.  Thackeray,  232  U.  8.  45. 

We  therefore  reverse  the  award  and  sustain  the  appeal. 


.  Philadelphia  &  Reading  Ry.  Co. 
(3  Dept.  Reports  2403.) 


An  employe  cut  his  liand  while  haudline  a  cnae  of  goods  in  process  of  shipment 
from  a  point  within  Pennsfivanin  to  a  point  in  Massachusptts.  Held,  that  he  was 
engaged  in  inter-state  conuneree  when  injured,  and  compciuiitton  was  refused. 


Appellant  represented  by  George  Gowen  Parry,  Esq.,  Philadelphia. 
Appellee  not  represente*!. 

OPINION  BY  COMMISSIONER  SCOTT— August  18,  1917. 

This  is  one  of  a  large  ninnber  of  appeals  which  raise  the  question 
as  to  whether  the  Pennsylvania  Workmen's  Compensation  Act  of  1915 
imposes  upon  common  carriers  by  rail  the  obligation  to  pay  compen- 
sation therein  provided  to  their  employes  who  have  been  injured  or  to 
.the  dependents  of  employes  who  had  been  killed  while  engaged  in  the 
inter-state  operations, of  such  carriers.  AH  of  these  appeals  were 
placed  upon  a  postponed  calendar  to  await  the  decision  of  the  United 
States  Supreme  Court  in  the  two  cases  of  the  New  York  Central  Rail- 
i-oad  V.  Winfield  and  Erie  Railroad  v.  Amy  Winfleld,  the  first  of 
which  raised  the  question  of  the  power  of  the  legislature  of  New  York 
to  impose  such  a  liability  by  a  compulsory  compensation  act  while  the 
second  raised  the  question  of  the  power  of  the  New  Jersey  Legislature 
to  impose  such  a  liability  by  an  elective  act  which  -differs  only  in 
minor  and  immaterial  details  from  the  Pennsylvania  Workmen's 
Compensation  Act  of  1915. 

Oa  May  21,  1917,  the  United  States  Snpi-eme  Court  handed  down 
decisions  in  Iwth  of  those  cases,  but  not  yet  reported  and  held  that 


the  Federal  Employers  Liability  Act  of  1908  was  intend(^~to  coi 
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the  entire  field  of  liability  vliicli  shonid  or  ehould  not  attach  to  sach 
common  carriers  in  respect  to  injuries  sustained  to  their  employes 
vhile  both  they  and  their  employes  were  engaged  in  inter-state  com- 
merce and  as  a  consequence  held  that  the  New  York  and  New  Jersey 
Acts  were  void  and  of  no  effect  in  so  far  ^s  they  purported  to  impose 
npon  such  carriers  a  liability  to  pay  compeusatiou  on  account  of 
accidents,  whether  or  not  they  were  due  to  such  Diligence  as  would 
entitle  the  injured  employe  to  damages  under  the  Federal  Liability 
Act.  Jude  Van  Devanter  saying  in  the  case  of  Erie  R.  R.  v.  Winfield, 
"that  the  'Federal  Employers'  Liability  Act'  of  Congrees,  c.  149,  35 
Stat  65,  proceeds  upon  principle  which  r^ards  negligence  as  the 
basis  of  duty  to  make  compensation  and  excludes  the  existence  of  such 
«  duty  in  the  absence  of  negligence  and  that  Congress  intended  the 
act  to  foe  as  comprehensive  of  those  instances,  in  which  it  excludes 
liability  as  those  in  which  liability  is  imposed'.  It  establishes  a  rule 
or  regnlaton  which  is  intended  to  operate  uniformly  in  all  the  states 
as  respects  inter-state  commerce  and  in  that  field  it  is  both  paramount 
and'exclnsire." 

The  appeal  in  the  particular  case  now  under  consideration  was 
brought  by  tlie  defendant,  alleging  that  the  Referee  committed  error 
of  law  in  ignoring  the  defense  set  up  by  it  in  its  answer  that  it  was 
not  liable  to  pay  compensation  because  both  claimant  and  defendant, 
at  the  time  of  the  injury  were  engaged  in  inter-state  commerce. 

The  Referee  in  his  findings  of  fact  found  that  the  claimant  was 
working  as  an  extra  trucker  for  the  defendant  at  Wayne  Junction 
Transfer  and  while  engaged  in  the  course  of  his  employment  as  such, 
cut  his  hand  on  «  case  of  goods  which  had  been  shipped  from  Port 
Richmond,  Pa.,  and  was  destined  for  Springfield,  Mass.,  and  which 
had  been  unloaded  and  was  being  reloaded  onto  a  car  for  carriage  to 
Springfield,  No  appeal  has  been  taken  under  section  421  from  this 
finding  which  is  fully  supported  by  the  uncontradicted  testimony  of 
the  defendant.  Upon  the  facts  so  found  the  Referee  concluded  as  a 
matter  of  law  that  the  claimant  was  at  the  time  of  bis  injury  engaged 
in  inter-state  commerce.  In  this  we  find  no  error.  The  loading,  un- 
loading, reloading  and  all  the  processes  of  handling  inter-state  freight 
en  route  fr<Mn  the  point  of  departure  to  its  destination  are  as  clearly 
a  part  of  inter-state  commerce  as  are  the  running  of  the  trains  which 
carrj-  it,  and  the  maintenance  of  the  road  bed  over  which  it  passes  and 
the  upkeep  and  repair  of  the'engines  and  cars  which  draw  it.  Illi- 
nois Central  R.  R.  v.  Porter,  207  Fed.  311. 

The  claimant  and  defendant  both,  being  at  the  time  of  the  injury 
engaged  in  inter-state  commerce,  tiTe  decisions  of  the  Supreme  Court 
of  the  United  States  in  the  cases  of  New  York  Central  R.  R,  v.  Win- 
field,  and  Erie  R.  B.  v.  Amy  Winfield  (supra),  compel  on  to  hold  that 


the  Workmen's  Cumpensation  Act  of  1016  does  not  impose  upon  the 
defendant  a  liability  to  pay  the  compensation  therein  provided  to  be 
paid  to  injured  employee. 
We  therefore  reverse  the  award  and  sustain  the  appeal. 


Myers  v.  PliiladelpUia  &  Beading  Ry.  Co. 

(3  Dept.  Beporte  2409.) 

,  Ititcr-ntate  eommerce — At   a  deferne  aaainst  Uahilit]/  under   (*e  Workmen's   Com- 
peatation  Act. 

&a  emplore  was  injured  while  working  around  an  engine  which  wss  used  on  coal 
trains  carrying  inter-atate  shipments.  Held,  that  the  claimant  was  engaged  in  inter- 
state commerce  when  injured,  and  the  award  of  the  Reteree  was  reversed. 

Kvidetme — Findings  of  fact  by  Referee. 

All  appellant  took  an  appeal  alleging  that  the  Referee  had  erred  in  failing  to  find 
certain  material  facta.  It  was  held  by  the  Board  that  the  case  should  be  disposed 
of  upon  consideratioD  of  the  facts  as  they  appear  in  the  testimony,  irrespective  of 
whether  or  not  the  facts  upon  which  the  case  is  finallr  decided  are  specifically  fonnd 
by  the  Referee. 

Per  Commissioner  Scott:  "This  Board  holds  that  where  there  la  UDControverted 
evidence  which  conclusively  shows  the  eitstence  of  any  matter  of  fact,  which  when 
so  proved  estahlisheB  a  claimant's  right  to  compensation  or  a  defendant's  defense 
undec  the  terms  of  the  act  as  properly  construed  and  correctly  applied,  it  will  sup- 
port an  award  or  disallowance  of  compensation,  even  though  such  fact  necessary  to 
the  eijtablishment  of  the  claimant's  right,  or  the  defendant's  defense  has  not  beea 
formally  fonnd  as  a  finding  at  fact  by  the  Referee ;  and  in  like  manner  the  Board 
will  set  aside  an  award  or  disallowance  of  compensation  where  the  uncontroverted 
testimony  clearly  shows  facts  which  would  require  the  Referee,  if  he  correctly  in- 
terpreted and  applied  the  Inw  to  tlie  facts,  to  disallow  compensation  or  make  su 
award,  since  in  all  such  cases  the  lioard  thinks  the  error  is  fundamentally  one  of 
low." 


Appellant  represented  by  George  Gowen  Parry,  Philadelphia. 
Appellee  not  represented. 

OPINIOK  BY  C0MMI8SI0>:ER  SCOTT— August  8,  1917. 

This  is  aa  appeal  from  the  defendant,  a  common  carrier  by  rail, 
and  involves  the  question  as  to  whether  the  claimant  and  defendant 
at  the  time  of  the  alleged  accident  to  the  claimant  were  engaged  in 
inter-state  or  intrastate  commerce,  and  the  further  question  aa  to 
whether  the  defendant  is  subject  to  any  liability  under  the  Compen- 
sation Act  of  1915  and  the  claimant  entitled  to  compensation.  The 
defendant's  appeal  is  based  upon  the  ground  that  the  Befer^  fP^' 
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mitter  error  in  failing  to  reach  the  legal  conclusion  that  the  claimant 
and  defendant  were  engaged  in  inter-state  commerce  and  In  holding 
that  the  claimant  was  entitled  to  compenBation. 

Section  119,  prorides  that  a  part;  in  interest  may  appeal  from  the 
Referee's  award  or  disallowance  of  compensation  on  two  grounds: 
(1)  that  the  award  is  not  in  conformity  with  the  terms  of  the  act  or 
that  the  Referee  committed  some  error  of  lav;  or  (2)  that  the  award 
was  not  warranted  by  the  evidence. 

The  duties  and  powers  of  the  Board  on  appeals  are  prescribed  in 
Section  120  and  Section  121.  Under  the  Drat  of  these,  it  is  the  duty 
of  the  Board  to  redress  errors  of  law  committed  by  the  Referee  and 
under  the  second,  to  review  his  findings  of  fact  wheta  it  ia  claimed 
they  were  not  warranted  by  the  evidence,  and  is  in  the  nature  of  a 
motion  for  a  new  trial. 

The  appellant  takes  what  purports  to  be  an  appeal  from  the 
Referee's  findings  of  fact  in  that  it  allies  the  Referee  erred  in  failing 
to  find  as  facts  certain  matters  contained  in  the  material  testimony. 
The  defendant  does  not  allege  that  the  Referee  has  made  an  errone- 
ous finding  of  fact  nor  that  the  award  is  unwarranted  by  the  evidence 
in  the  sense  in  which  that  term  is  evidently  used  in  Section  121. 

An  examination  of  the  record  discloses  that  the  Referee  awarded 
compensation,  not  because  be  did  not  believe  the  defendant's  testi- 
mony to  the  effect  that  the  employe  was  engaged  in  such  work  as  to 
make  him  an  inter-state  employe,  but  because  of  his  mistaken  view 
that  the  Workmen's  Compensation  Act  of  1915  applied  equally  to 
inter-state  accidents  as  to  intra-state  accidents,  and  he  therefore  re- 
garded all  testimony  as  to  the  character  of  the  employment,  whether 
inter-state  or  intra-state,  as  immaterial  and  made  no  finding  in  that 
regard. 

This  Board  holds  that  where  there  is  uncontroverted  evidence 
which  conclusively  shows  the  existence  of  any  matter  of  fact,  which 
when  BO  proved  establishes  a  claimant's  right  to  compensation  or  a 
defendant's  defense  under  the  terms  of  the  act  as  properly  construed 
and  correctly  applied,  it  will  support  an  award  or  disallowance  of 
compensation,  even  though  such  fact  necessary  to  the  establishment 
of  the  claimant's  right,  or  the  defendant's  defense  has  not  been  form- 
ally found  as  a  finding  of  fact  by  the  Referee;  and  in  like  manner  the 
Board  will  set  aside  an  award  or  disallowance  of  compensation  where 
the  uncontroverted  testimony  clearly  shows  facts  whiclj^  would  re- 
quire the  Referee,  if  he  correctly  interpreted  and  applied  the  law  to 
the  facts,  to  disallow  compensation  or  make  an  award,  since  in  all 
such  cases  the  Board  thinks  the  error  is  fundamentally  one  of  law. 

The  compensation  imposes  upon  Referees  in  their  consideration  of 
claims  the  duties  of  both  court  and  jury,  and  from  this  fact  confusion 
results.    It  is  only  where  a  Referee  has  erred  in  that  function  which 
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Id  a  new  trial  at  law  tails  to  the  jary  tbat  an  appeal  can  be  taken 
under  Section  421  to  review  his  findings  of  fact.  Where  the  Referee 
as  court  or  judge  has  misdirected  himself  as  to  what  facts  are  im- 
portant and  material  so  that  he  has  excluded  from  his  consideration 
jind  finilingH  material  facts  conclusively  proved  by  the  evidence,  the 
error  is  one  uf  law.  8ucb  is  the  situation  in  the  present  case.  Hie 
Referee,  through  a  mistake  as  to  the  applicability  of  the  compensation  > 
act  to  intei*-state  accidents,  has  regarded  it  unnecessary  to  make  ex- 
press findings  of  fact  covering  the  character  of  the  defendant's  busi- 
ness, the  nature  of  the  claimant's  employment  therein  and  the  char- 
acter of  the  particular  service  in  which  he  was  engaged  when  injured. 
The  evidence  clearly  shows  that  the  defendant  corporation  was  en- 
gaged in  inter-state  commerce;  that  the  claimant  was  working  in  its 
repair  shop  on  February  10,  1917,  and  was  injured  while  pulling  a 
a  bar  from  between  eri^ne  767  and  its  tender,  and  that  this  engine 
was  used  on  coal  trains  carrying  inter-state  shipments  and  tbat  it 
had  on  February  0,  the  day  before  the  accident,  assisted  from  Gor- 
don to  Locust  Summit  a  train  which  included  cars  loaded  with 
freight  en  i-oute  from  points  in  the  State  to  points  outside  of  the 
State. 

From  these  facts  in  the  testimony  the  Referee  should  have  found 
as  a  matter  of  law  that  the  claimant  was  at  the  time  of  the  accident 
engageil  iu  inter-state  commerce,  Peterson  v.  D.  L.  &  W.  R.  B.,  229 
U.  8. 146,  and  under  the  ruling  of  the  Supreme  Court  in  N.  Y.  Central 
&  Hudson  River  R.  R.  v.  Winfleld,  and  Erie  B.  R.  v.  Amy  Winfleld, 
not  yet  reported,  and  in  ^nith  v.  P.  &  R,  By,  this  day  filed  by  the 
Board,  should  have  dismissed  the  claimant's  petition  on  ground  of  no 
jurisdiction. 

The  award  of  tlie  Referee  granting  compensation  is  reversed  and 
set  aside  and  appeal  sustained. 


Hogentogler  r.  Philadelphia  &  Reading  Ry.  Co. 

(3  Dept.  Reports  2406.) 

^n(er-j(a(e  comtnerce~As   a  dcjeme  agaimt  liabilily  under   the   Workmen'*  Com- 
fennation  Act. 

An  employe  was  injurrd  while  peHormini;  the  ilutie«  ot  flagman  on  a  railroad 
train  proceeding  from  a  point  in  PenDsylvania  to  another  point  in  the  same  State, 
said  train  containing  ears  from  points  ontside  of  Pennsrlvania  to  points  within 
said  State.  On  the  ground  that  the  employe  was  engaged  In  inter-sta] 
when  injured,  the  award  of  thB  Referee  was  reverned. 


ite~commere« 


Appellant  reprenented  by  George  Ooweti  Parry,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  COMM18810NKR  SfX)TT— August  8,  1917. 

This  is  a  typical  appeal  in  vhieh  the  defendant  has  alleged  as  error 
the  action  of  the  Referee  in  awarding  conipeneation  and  in  ignoring 
that  part  of  it»  annwer  which  set  up  as  a  defense  the  fact  that  the 
chiiiuunt  and  defendant  at  the  time  of  the  injury  were  engaged  in 
inter-state  commerce. 

The  Referee  in  his  award  does  not  find  either  »h  a  matter  of  fact  or 
ax  a  conclusion  of  law  that  the  defendant  and  claimant  were  engaged 
in  interstate  commerce.  There  is  however  a  finding  of  fact  to  the 
effect  that  the  claimant  was  injured  M'hile  engaged  as  a  flagman  "on 
u  train  proceeding  from  Reading,  Pennsylvania,  to  Rutherford,  Penn- 
sylvania, which  train  contained  cars  from  points  in  New  Jersey  and 
New  York  and  Massachusetts  to  points  in  Pennsylvania  as  well  as 
ijtiier  cars  between  iioiuts  entirely  within  the  State  of  Pennsylvania."  " 

From  tbi«  finding  of  fact  the  Referee  should  have  reached  the  legal 
conclusion  that  the  claimant  and  defendant  were  engaged  in  inter- 
state commerce  at  the  time  of  the  accident,  Northern  Pacific  Rail- 
road r.  Washington,  222  t^.  S.  377,  and  Myers  t\  P.  &  R.  Ry.,  this  day 
tiled,  and  that  thei-efore,  the  Compensation  Act  of  1015  could  not 
and  did  not  impose  any  liability  upon  the  defendant  to  pay  coropen- 
sati<m  to  the  claimant  for  injuries  sustained  by  him  while  so  engaged, 
N.  Y.  Ontral  &  Hudson  River  R.  R.  v,  Winfield,  and  Erie  R.  R.  v. 
Amy  Winfield.  not  yet  reported.  Smith  v.  Philadelphia  &  Reading  Ry., 
this  day  filed. 

We  therefoi-e  reverse  the  award  and  sustain  the  appeal. 


Itooth  r.  Philadelphia  &  Reading  Ry.  Co. 

(3  Dept.  Reports  2412.) 

luicr-ittiite  commerce — A»   a  defcnue  againul   linhilitv   under  the   WorJiineit't   Com- 
,  penontion  /lef. 

A  brnk<>man  whs  injaivd  while  cmplojpd  upoo  a  trai.i  contafniDK  csni  en  ronte 
from  points  outsidf  of  Prnnsylvania  to  points  witbin  «nid  State.  Held,  that,  not- 
wiilistandinK  the  failure  of  the  Referee  to  find  as  a  fact  that  the  brakeman  was  so 
engaged  wLer  injured,  the  eridenoe  clearly  showing  that  fact,  the  award  ahoutd  be 
rei'ewed. 


Appellant  represented  by  Geoi^  Gowen  Parry,  Philadelphia. 
Appellee  not  represented  by  counsel. 

OPINION  BY  JOHN  A.  SCOTT— CommUsioner. 

This  is  an  apjieal  by  the  defendant  alleging  as  error  that  the 
Referee  ignored  that  part  of  the  defendant's  answer  in  which  it  set 
up  as  a  defense  to  the  petition  the  fact  that  the  claimant  and  de- 
fendant were  at  the  time  of  the  accident  engaged  in  inter-state  com- 
merce. The  Referee  evidently  regarded  this  defense  as  constituting 
no  bar  to  the  recovery  of  compensation  under  the  Worlcmen's  Com- 
pensation Act  of  1915  and  there  is  neither  in  his  findings  of  fact  nor 
in  his  conclusions  of  law  any  finding  as  to  whether  the  parties  were  at 
the  time  of  tlie  accident  engaged  in  inter-state  commerce. 

Moreover,  the  Keferee  made  no  finding  whatsoever  as  to  the  nature 
of  the  defendant's  business  nor  of  the  claimant's  employment  therein 
nor  of  the  service  which  he  was  performing  when  he  sustained  the 
-  accident.  None  the  less  the  appeal  is  based  upon  the  Referee's  error 
of  law  in  regarding  the  defendant's  defense  as  not  constituting  a  baV 
to  the  recovery  of  compensation.  As  the  uncontradicted  evidence 
clearly  shpws  that  the  defendant  was  a  common  carrier  by  rail  en- 
gaged in  inter-state  commerce  and  that  the  claimant  when  injured 
was  acting  as  brakeman  upon  a  train  containing  cars,  some  of  which 
were  enroute  from  points  outside  of  the  State  of  Pennsylvania  to 
points  within  it,  requires  us  to  hold  as  matter  of  law  that  the  parties 
were  engaged  in  interstate  commerce  at  the  time  the  accident  was 
sustained,  Hogentogler  v.  P.  &  K.  R.  E.,  this  day  filed. 

While  the  Board  has  no  power  to  substitute  a  new  finding  of  fact 
for  one  which  it  is  of  the  opinion  that  the  Referee  has  erroneously 
found  when  an  appeal  is  taken  under  Section  421,  the  Board  is  not 
i-equired  to  grant  a  hearing  de  novo  merely  because  the  Referee  has 
failed  to  make  such  finding  of  fact  as  the  uncontroverted  evidence 
required. 

It  often  happens  that  the  Referee  through  mistake  as  to  the  force 
and  effect  of  the  act  as  in  this  case  may  regard  an  important  matter 
of  fact  as  legally  unimportant  and  fail  to  make  any  finding  thereon, 
even  though  the  evidence  is  uncontroverted  and  conclusive,  Myers  v. 
V.  &  R.  Ry.,  this  day  filed. 

Therefore,  since  the  evidence  clearly  and  conclusively  shows  that 
the  parties  were  both  engaged  in  inter-state  commerce  at  the  time  of 
(he  accident,  the  Referee  erred  as  a  matter  of  law  in  awarding  com- 
pensation, N.  Y.  C,  R.  R.  V.  Winfield,  and  Erie  R.  B,  v.  Amy  Winfleld, 
('.  S.  Superior  Ct,,  accordingly  we  reverse  the  award  and  sustain  the 
ii  ppeal. 


icvGooi^lc 


Kaabe  v.  Philadelphia  &  Beading  By.  Co. 
(3  Dept.  Reports  2407.) 

Jnitr-ttate  eommerce—Ai  a  defente  againat  liabilitv   under   the   Workmen't   Com- 
peiMolion  Act. 

A  brakcman  waa  injured  while  performlug  hia  duties  od  a  traiii  containing  cars 
bound  from  points  oataide  Penosrivania  to  points  within  and  witliout  Pennsylvania. 
H<'ld,  tliat  the  brakeman  was  eDgased  in  inter-state  commerce  when  injured  and  Ihc 
award  of  the  Referee  was  reversed. 


Appellant  represented  by  Oeoi^e  Gowen  Parry,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  COMMISSIONER  SOOTT— August  8,  1917. 

The  Referee  has  found  that  the  defendant  company  was  at  the  time 
of  the  accident  engaged  in  inter-state  commerce,  that  the  claimant's 
decedent,  the  deceased  huahand,  was  employed  by  the  defendant  com- 
pany as  an  extra  brakeman  and  while  engaged  in  hia  duties  as  such 
on  September  2,  IDlti,  sustained  injuries  from  which  he  died.  That 
the  train  upon  which  Knabe  was  performing  his  duties  when  injured 
was  a  freight  train  on  which  one  car  was  en  route  from  Transfer,  Va., 
to  South  Bethlehem,  Pa.,  and  another  from  Ann  Arbor,  Mich.,  to  Sea 
Wall,  Maryland.  The  Referee  made  no  finding  of  law  as  to  whether 
under  these  circumstances  Enabe  was  or  was  not  engaged  in  inter- 
state commerce  holding  that  whether  or  not  the  decedent  was  at  the 
time  of  the  accident  engaged  in  inter-state  commerce,  claimant  is 
entitled  to  compensation. 

We  are  of  the  opinion  that  under  the  facts  found  by  the  Referee  the 
claimant's  husband,  Harry  A.  Knabe,  was  at  the  time  he  had  sus- 
tained the  injury  which  caused  his  death  engaged  in  inter-state  com- 
merce. Saboard  Air  Line  v.  Kolmenke,  239  U.  8.  353,  New  York 
Central  tJ.  Carr,  238  U.  S.  260,  Myers  t>.  P.  &  R.  Ry.  Co.,  this  day  filed. 

No  appeal  is  taken  under  Section  421  from  the  Referee's  finding  of 
fact.  The  appeal  now  before  us  alleges  error  of  law  one  of  the  speci- 
rteationa  of  error  being  that  the  Referee  erred  in  failing  to  reach  the 
legal  conclusion  that  the  decedent  and  defendant  were  engaged  in 
inter-state  commerce  at  the  time  that  deceilent  was  injured. 

Where  no  complaint  is  made  of  the  Referee's  finding  of  fact,  the 
only  ground  of  appeal  is  that  the  Referee  has  erred  in  his  conclusion 
of  law,  in  such  case  we  have  under  Section  420  the  power  to  reverse 
I  he  Referee's  award.    As  we  are  of  the  opinion  that  under  the  fu^U' 
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found  by  the  Referee  the  olaiiuflDt's  decedeDt  vas  engaged  iu  inter- 
state commerce  at  the  time  of  the  injury  which  resultd  in  his  death, 
and  therefore  under  N.  Y.  Central  R.  R.  v.  Winfield,  and  Erie  R,  R.  v. 
Amy  Winfield,  the  opinion  this  day  filed  in  Smith  v.  P.  &  R,  Ry,,  the 
defendant  in  not  liable  under  the  conipenKation  act,  the  Referee  was 
without  jurisdiction  and  we  are  constrained  we  must  reverse  the 
award  and  sustain  the  appeal. 


McOrearj  v.  Portage  Coal  Mining  Co. 

(3  Dept.  Reports  2472.) 

operation — Obligation  of  cmplopc  to  aubmil  thereto. 

A  pirce  of  a  dynamite  cap  became  embedded  in  the  clalmaiit'a  eye,  tbereby  causinK 
its  loM.  The  defendant  contended  that  the  refusal  of  the  claimant  to  have  the 
piece  removed  wan  unreasonable  and  appealed  from  the  award.  The  phyaicians 
failed  to  tewtify  that  tlie  removal  of  the  piece  would  restore  the  eye.  H<'ld,  that  the 
refusal  of  tlie  claimant  to  submit  to  the  suicRested  operation  wna  not  unreasonable, 
and  the  award  van  affirmed. 


Appellant  represented  by  John  H.  McCann,  Ebensbui^. 
Appellee  not  represented. 

OPIXION  BY  COMMISSIONER  LEECH— August  22,  1917. 

On  <lanuar>'  15,  1917,  whilst  in  the  course  of  his  employment  by  the 
defendant  company  the  claimant  was  struck  in  the  right  eye  by  a  piece 
of  a  dynamite  cap  which  had  been  accidentally  exploded  and  result- 
ing in  the  loss  of  the  sight  of  the  injured  eye.  The  piece  of  the  cap 
eml>edded  itself  in  the  eye  and  still  remains  there. 

The  claimant  declines  to  undergo  an  operation  to  have  the  foreign 
body  and  the  resultant  cataract  remove*!  from  the  injured  eye. 

The  defendant  does  not  tender  an  operation  but  insists,  as  we 
understand  it  (hat  the  claimant's  refusal  to  submit  to  an  operation  is 
unreasonable,  and  for  that  reason  should  be  refused. 

An  injured  employe  is  required  to  take  all  reasonable  means  to 
i-ecover  his  earning  capacity,  and  our  Act  specifically  provides  in 
Section  30fi-(ei:   , 

"If  the  employe  shall  refuse  i-easonable  surgical,  medi- 
cal and  hospital  services,  medicines  and  supplies  ten- 
dered him  by  his  employer,  he  shall  forfeit  all  right  to 
compensation  for  any  injury  or  any  increase  iu  his  inca- 
pacity shown  to  have  resulted  from  such  refusal,"  OoOqIc 
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Ho  employe  can  be  con^elled  to  undergo  an  operation  however 
slight,  againet  his  will;  under  our  Act  however,  if  his  refusal  to  sub- 
mit to  an  operation  is  unreasonable  and  his  disabilfty  is  iDcreased  or 
prolonged  thereby  then  he  cannot  recover  compenaation  for  that  dis- 
ability which  is  the  result  of  his  own  unreasonable  conduct. 

Was  the  conduct  of  the  claimant  in  refusing  to  submit  to  an  oper- 
ation under  all  the  circumstances  unreasonably? 

We  have  examined  all  the  testimony  relating  to  this  quesetion  with 
care  and  cannot  find  that  any  of  the  doctors  who  testified  could 
promise  much  relief  and  there  was  considerable  speculation  as  to  the 
beneficial  results  of  an  operation. 

The  question  as  to  whether  he  would  be  entitled  to  additional  com- 
pensation in  case  he  should  lose  the  sight  of  the  other  eye  by  his  re- 
fusal to  have  the  injured  eye  removed  at  this  time  is  not  before  us  and 
cannot  be  considered  until  that  situation  arises. 

The  conduct  of  the  claimant  in  refusing  to  submit  to  an  operation 
under  the  circumstances  of  this  case  we  cannot  find  to  be  unreason- 
able.   We  therefore  alfirm  the  award  and  dismiss  the  appeal. 


Notarianni  v.  New  York  &  Peonsyivania  Co. 

(3  Dept.  BeiMjrta  2474.) 

CoatmHialion  of  cotapensalioa  pavmenta. 

The  employer  of  an  alieu  employe  who  ia  killed  while  in  the  courne  «f  hin  euiploy- 
ment  has  the  right  to  commute  nil  future  itistallmeDts  i>E  cumpcnsatiou  due  alien  de- 
[icndeiits  living  abroad,  without  un  order  from  ibe  Board. 


Claimant  represented  by  Rawle  &  Henderson,  Philadelphia. 
Defendant  reiiresented  by  M.  B.  Slnat,  New  Vorii, 

OPINION  BY  MACKEY-Chairman— August  22,  1917. 

Petition  for  commutation  of  compenRHtion. 

The  deceased.  C;irmino  Notarianni,  was  killed  by  an  accident 
while  engaged  in  the  course  of  his  employment  for  the  New  Yorlt 
&  Pennsj'lvania  Company  on  December  3,  1916.  Rawle  &  Henderson, 
representing  the  Italian  Consulate,  executed  a  compensation  agree- 
ment with  the  employer  under  terms  of  the  Act.  The  employer 
subsequently  filed  a  jietition  allying  that  the  dependents  of  the 
deceased  were  a  widow  and  a  child  living  in  Italy  and  praying  the 
Board  to  commute  the  continuing  payments  under  the  aforesaid 
agreement  to  present  value  and  to  allow  the  same  to  be  paid  in  a 
lump  sum.  This  situation  is  provided  for  under  Section  310  "^If 
the  Pennsylvania  Workmen's  Compensation  Act  of  1915  as  follows: — 


"CompenaatioD  under  this  article  to  alien  dependent  widows  and 
children,  not  residents  of  the  United  States  shall  be  two-thirds  of 
the  amount  provided  in  each  case  for  residents;  and  the  employer 
may,  at  any  time,  commnte  all  future  instalments  of  compensa- 
tion payable  to  alien  dependents,  not  residents  of  the  United  States, 
by  paying  to  such  alien  dependents  the  value  thereof,  calculated  in 
accordance  with  the  provisions  of  section  three  hundred  and  sixteen 
of  this  article." 

The  Board  accordingly  rules  that  the  employer  in  this  case  has 
the  right  to  commute  without  any  order  of  the  Board. 


Blair  v.  Globe  Electro-Plating  Co. 

(3  Dept.  Reports,  2471). 

Aicard — At  to  effect  of  failvre  of  employer  to  notijy  insurance  ourricr  o/  claim. — 
Hearing  de  novo — When  it  will  he  granted. 

An  inBurance  carrier  appealed  frem  the  award  ot  a  Referee  on  the  grouDd  that 
it  had  not  beeD  notified  of  tlie  claim  by  the  employer,  so  that  it  could  set  np  a 
defense.    The  appeal  was  dismissed. 


Appellant  represented  by  J.  Wesley  McWilliams,  Philadelphia. 
Appellee  not  represented, 

OPINION  BY  COMMISSIONER  LEECH— August  22,  1917. 

This  appeal  taken  by  the  insurance  carrier  of  the  defendant  com- 
pany is  based  upon  the  alleged  "improper  conduct  of  a  party  in 
interest."  In  other  words  the  defendant  company  failed  to  notify 
its  insurance  carrier  of  the  claim  for  compensation  filed  against  it 
by  the  claimant  and  the  hearing  thereon  before  the  Referee. 

It  is  not  denied  that  proper  notices  were  duly  received  by  the 
defendant  company. 

The  Referee  proceeded  with  the  hearing  in  the  case  and  found 
in  favor  of  the  claimant  and  awarded  him  compensation. 

We  have  gone  carefully  over  the  whole  record  in  this  ease  and 
can  find  nothing  in  it  which  could  justify  the  Board  in  interfering 
in  the  way  with  the  conclusions  reached  by  the  Referee. 

If  the  insurance  carrier  has  any  just  grounds  for  complaint  or 
relief  it  should  proc^  against  the  assured,  the  employer.    It  ^W 
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Hppears  that  the  claimant  has  entered  into  the  military  service  of  his 
(HHintry  and  it  would  be  manifestly  unjust  under  all  the  circnm- 
stances  of  this  case  to  delay  the  matter  any  further. 

We  therefore  adopt  the  Referee's  flndings  of  fact,  approve  his 
concluBions  of  law  and  affirm  the  award. 

The  appeal  is  dismissed. 


•Bitner  v.  Duquesne  Contracting  Co. 
(3  Dept.  Reports,  2648). 
Evidence — Hearsay  te»timonif. 

Hearsay  statements,  in  order  to  be  relied  upon,  must  be  dearly  part  of  the 
reg  gettae  and,  taken  with  the  other  testimony,  mast  preclade  any  other  reasonable 
remit  than  the  establishment  of  the  vital  facts  in  issue. 


Appellant  represented  by  Behen  &  Hem,  Pittsburgh. 
Appellee  represented  by  J.  C.  Sherriff,  Pittsburgh. 

OPINION  BY  COMMISSIONER  SCOTT— September  6,  1917. 

Counsel  for  the  claimant  with  much  industry  and  care  have  pressed 
upon  our  attention  the  very  vital  interest  the  claimant  and  her  chil- 
dren have  in  obtaining,  if  possible,  a  reversal  by  the  Board  of  the 
disallowance  made  by  the  Referee,  and  have  strongly  ui^ed  that 
the  facts  and  circumstances  of  this  case  bring  the  hearsay  statements 
of  the  daughter,  the  wife  and  family  physician  within  the  exception 
to  th^  well  recognized  rule  that  hearsay  testimony  cannot  become 
the  basis  on  which  to  predicate  a  judgment  in  favor  of  a  claimant. 

And  though  this  Board  in  line,  as  we  conceive,  with  the  latest  rul- 
ings of  the  Courts  of  Pennsylvania,  will  relax  the  former  rigor  of  the 
rule  against  hearsay  testimony  in  a  proper  case,  yet  we  must  hold 
that  to  justify  any  exception  to  the  rule  the  hearsay  statements 
relied  upon  must  be  clearly  a  part  of  the  res  gestae  and  taken  with 
the  other  testimony  most  preclude  any  other  reasonable  result  than 
the  establishments  of  the  vital  facts  in  issue. 

It  is  necessary  that  the  natural  and  unstrained  inferences  from  all 
the  surrounding  facts  shall  corroborate  the  direct  statements  relied 
upon. 

On  a  careful  review  of  the  entire  testimony  we  are  satisfied  the 
material  hearsay  statements  of  the  claimant's  witnesses  are  not 
strictly  res  gentae  and  furthermore  that  all  the  attendant  circum- 

■8«e  pMe  MT,  Ch«  Appealail  to  Conrta. 


E^ances  of  the  case  taken  in  oonnection  with  the  uncontradicted  and 
material  testimony  on  behaLf  of  the  defendant  cast  doubt  upon  the 
contention  of  the  claimant.  We  will  not  therefore-  disturb  the  con- 
clusion of  the  Referee  and  the  appeal  is  diemisBed. 


"Smith  [■,  State  Workmen's  Insurance  Fund, 
(a  Dept  Reports,  2«41). 

Independent  contractor — At  dUtittguiaUed  from  an  employe. 

The  deceased  aerred  to  do  freight  transfer  work  for  the  defondant  bf  the  ton 
ot  by  the  piece  and  to  be  responsible  for  all  breakage ;  he  hired  men  aud  dis- 
olisrged  them  at  hiii  pIcuHure;  he  was  not  required  to  devote  his  entire  time  tu 
the  work,  uf  the  defendaut,  nor  to  do  au;  of  the  work  himaelf;  he  was  at 
lii>erty  to  make  and  actually  did  moke  concurrent  ciintraeta.  Held,  that  tho 
deceased  was  an  independent  contractor. 

Phyticnl  nondition   iil  emploDe— Prior   to   aecideni, — Inivry   hy   accident — Anthrax. 

While  shaving,  the  deceased  cut  the  skit)  on  hie  throat.  Subsequently  it  appeared 
that  au  anthrax  germ  entered  the  body  tliniugh  this  cut,  causing  his  death. 
The  cut  not  having  been  received  in  the  course  of  his  employment,  compeosatiun  was 
refused  bis  dependent)!. 


Appellant  represented  by  Otto  K.  Kaupp,  Williamsport. 
Appellee  represeiitod  by  Sarauel  I.  Spyker,  Huntingdon. 

OPINION  BV  COMMISSIONER  SCOTT— September  6,  1917. 

The  Referee  has  given  the  claimant  full  opportunity  to  dej-elop 
her  caw,  and  nfter  a  careful  discuxsion  and  analysis  of  the  testi- 
mony, has  made  a  coniiilete  and  correct  Kunimary  thereof  in  his  find- 
inga  of  fact.  In  bin  iipplicatiou  of  the  provisions  of  the  Compen- 
sation Law  to  these  facts,  the  Referee  has  reached  the  legal  con- 
cluHioii  that  the  claimant's  deceiised  husband  did  not  sustain,  at 
the  time  of  his  injury  the  relation  of  employe  as  contemplated  by 
the  ("ompensation  Act,  but  that  he  was  an  intlependent  contractor, 
I'ud  as  such  was  not  within  the  protection  of  tbe  statute,  and  hia 
dependent  wife  and  children,  are  consequently  not  entitled  to  com- 
pensation. Following  other  cases  considered  by  the  Board  we  afflrm 
this  conclusion. 

On  another  branch  of  the  case,  the  Referee  has  held  that  the  de- 
ceased <lid  not  suffer  a  perwnal  injury  by  accident,  that  the  external 
anthrax,   the  cause  of  death,  wuh  not  the  result  of  any  pepsoii^- 

■8m  pige  B07,  Chum  Appalled  to  Coorti. 
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violence  sustained  in  tlie  course  of  employment;  that  the  abrasion 
or  cut  on  the  neck  received  while  the  deceased  was  shaving  him- 
aeit  at  the  noon  hour  and  which  probably  gave  opportunity  for 
the  anthrax  infection  was  outside  of  the  scope  of  his  employment 
with  the  defendant. 

The  Board  also  agrees  with  this  conclusion,  affirms  the  award  and 
dismisses  the  appeal. 


Meikrantz  v.  East  Point  Coal  Co. 

(3  Dept.  Reports,  2651). 

lleiii-ing  de  iioro — When  it  Kill  be  granted. 

If  it  appears  that  tlien-  wure  certain   matcriul  witnPBBux  wliosc   trBtimony  wafl 
lot  heard,  a  hearing  de  nniro  wiU  be  granted. 


Appellant  represented  by  Charles  F.  Wharen,  White  Havu. 
Appellee  represented  by  Frank  R.  Stocker,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— September  6,  1917. 

The  testimony,  of  the  claimant  and  certain  other  facts  in  the  evi- 
dence in  corroboration  of  the  claimant's  testimony  show  aq  acci- 
dent. 

The  evidence,  as  to  the  nature,  character  and  extent  of  the  dis- 
ability which  it  is  alleged  the  claimant  suffei-ed  from  the  accident, 
is  somewliat  meagre.  Some  of  the  witnesses  suggested  by  the  evi- 
dence as  important  have  not  been  called  and  it  may  be  that  their 
testimony  when  heard  will  not  justify  the  Board  in  reaching  a 
different  conclusion,  than  already  reached  by  the  Referee,  but  in 
order  that  the  claimant  may  not  in  any  way  be  prejudiced,  the  Board 
directs  a  hearing  d«  novo,  time  and  place  of  the  same  to  be  hereafter 
fixed. 


JJeikrantz  v.  East  Point  Coal  Co. 
What  c 


An  injury  received  in  the  course  of  emplo}'mrnt  degcribed  tin  ■'twisted  leg  cauning 
Iniotion  of  aacro-ilinc  joint,  and  as  sometliing  leRS  than  a  dislocation  and  more 
ttinn  a  strain,  which  it  frequently  requires  a  year's  time  to  recover  from." 
Held — to  be  an  injury  within  the  comiiensntion  act  and  eompensatlon  was  allowed. 


OPINION  BY  THE  BOAKD— November  1ft,  1917. 
HEAHINO  DE  SOTO 

at  tbe  ofBce  of  Referee  Beemer,  Scranton,  before  Chairman  H.  A. 
Uackej  and  Commissioner  John  A.  Scott  of  the  Compensation 
Board. 

APPEABANCES. 

H.  A.  Meikrantz,  with  his  counsel,  Charles  F.  Wharen,  of  White 
Haven,  Pa.,  and  John  R.  Halsey,  WilEces-Barre,  Pa. 

M.  J.  Walsh,  of  Scranton,  Pa.  for  defendant,  and  the  Aetna 
Life  Insurance  Company,  Insurance  Carrier. 

AGREEMENT  OF  PARTIES. 

"It  is  agreed  by  the  parties  in  interest  present  that  the  evidence 
and  testimony  submitted  at  the  former  hearing  on  March  21,  and 
May  2,  1917,  on  behalf  of  the  claimant,  shall  be  adopted  by  the 
Board  as  if  taken  as  this  hearing;  and  also  that  the  testimony  of 
Fred  Brandmier,  the  testimony  of  John  Learn,  the  testimony  of 
t>T.  Austin  L.  Hausioher,  on  the  part  of  the  defendant  be  adopted." 

FINDINGS  OF  FACT. 

One.  That  neither  claimant  nor  defendant  served  notice  the  one 
on  the  other  of  his  rejection  or  Article  III  of  the  compensation  Act 
of  1915. 

'  Two.  That  d.  A.  Meikrantz,  the  claimant,  was  on  the  19th  of 
September,  1916.  in  the  employ  of  the  East  Point  Coal  Company, 
defendant,  working  as  an  outside  laborer  and  was  receiving  at  the 
time  of  the  accident  a  weekly  wage  of  fl6.50. 

Three.  That  the  claimant  on  September  19,  1916,  while  helping 
another  employe  to  remove  brackets  from  certain  timbers  slipped 
and  fell  from  a  plank  into  a  hole  in  the  creek  in  water  from  two 
to  three  feet  deep,  that  his  foot  caught  among  the  boards  in  the 
bottom  of  the  stream  and  in  extricating  himself  he  twisted  his 
leg  causing  luxation  of  sacroiliac  joint  which  is  described  in  the 
medical  testimony  as  something  less  than  a  dislocation  and  more 
than  a  strain,  and  that  it  frequently  requires  a  year's  time  to  re- 
cover from  such   injury. 

Four.  That  there  is  not  fracture  of  the  bones  in  the  r^iou  of  the 
hip  joint. 

Five.  That  the  claimant  notified  the  superintendent  of  the  defend- 
ant of  his  injury  on  the  day  of  the  accident. 

Six.  That  as  a  result  of  the  injury  the  claimant  has  not  been 
able  to  work  since  September  19,  1916,  except  to  serve  and  return 
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two  writs  aa  constable,  but  that  he  could  do  light  work ;  that  there 
is  DO  evidence  in  the  record  of  the  value  of  the  light  woric  poBsiUe 
to  be  performed  by  the  claimant. 

Seven.  That  the  claimant  paid  for  medicine  and  medical  atten- 
tion during  the  first  two  weelis  the  sum  of  f  13. 

CONCLUSIONS  OF  LAW. 

From  the  above  tlndings  of  fact  the  Board  concludes  that  the 
Workmen's  Compensation  Act  applies  to  the  contract  of  hiring,  the 
Injtury  sustained  is  within  the  contemplation  of  the  act  and  having 
occurred  in  the  course  of  his  employment,  the  claimant  is  entitled 
to  be  paid  total  compensation  under  clause  306-(a),  or  at  the  rate 
of  50%  of  his  weekly  wage  |16.50  and  for  medicine  and  medical 
services  furnished  by  the  claimant  and  for  the  amount  of  the  claim- 
ant's bill  of  costs  f38.31  when  the  same  shall  have  tieen  taxed  by 
the  Referee. 


There  is  awarded  to  the  claimant,  H.  A.  Meikrantz,  50%  of  |16.50  or 
(8.25  per  week  payable  as  the  wages  of  the  employe  were  paid,  begin- 
ning Septemljer  3,  1916  and  to  continue  so  long  as  the  disability  i-e- 
mains  unchanged,  not  to  exceed  600  weeks,  and  the  claimant  is  fur- 
ther awarded  the  sum  of  (13  to  reimburse  him  for  medicine  and 
medical  services  furnished. 


Bhanabrook  v.  Herr. 

Employe — At  to  toho  are  employa — Casual  employment — Ai  tn  wXat  m  meant  by 
eamal  employment. 

Tbe  deceased,  while  volnntarily  BsaistinE  In  cleaning  ap  the  propeny  ot  thv 
defendant  after  a  fire,  was  struck  by  a  falling  wall  and  killed.  Held,  (1)  that 
the  deceased  was  not  on  employe,  and  (2)  that  the  services  he  was  performing 
were  casnal  and  not  in  the  coarse  of  the  defendaat's  boainess.  The  Beferee'K 
nwsrd  wag  ivreraed. 


Appellant  represented  by  Ashbridge  &  McCown,  Philadelphia. 
Appellee  represented  by  Joseph  B.  Wissler,  Lancaster. 

OPINION  BY  COMMISSIONER  SCOTT— September  6,  1917. 

The  claimant's  deceased  husband  was  killed  February  9,  1917,  on 
the  premises  of  the  defendant  Calvin  A.  Herr.    The  defendant  was   r  ^ 


t;ngageil  in  the  hardware  busineas  and,  in  the  conduct  of  this  bueiness, 
occupied  and  uaed  a  large  building  situate  at  Third  and  Walnut 
Streets,  Columbia,  Pa.  This  building  was  destroyed  by  fire  February 
7,  1917,  and  on  February  8  and  9  the  deceased  was  present 
with  other  workmen  upon  the  premises  lately  occupied  by  the  build- 
ing doing  certain  work  in  the  line  of  cleaning  up  about  the  site  of  . 
the  burned  building.  On  the  9th  of  February  he  was  caught  by  a 
falling  wall  and  so  seriously  Injured  that  he  died  on  the  same  day 
as  a  result  of  tbe  injuries  sustained. 

The  Referee  has  reached  the  legal  couclusion  that  the  deceased 
was  employed  by  Herr  and  was  performing  services  for  him  under 
such  emploj-ment  at  the  time  he  met  with  the  accident.  With 
this  conclusion  we  cannot  agree.  We  And  no  competent  testimony 
which  establishes  a  contraef  of  employment,  either  expressed  or 
implied  between  tlie  deceased  and  the  defendant  within  the  meaning 
of  Section  104. 

Even  if  the  heai'say  testimony  of  the  wife  and  the  testimony  of 
the  casual  employees  Hall  and  Maguire  can  be  considered  as  making 
out  a  prima  facie  case  of  employment  such  prima  facie  case  is 
met  and  fully  overcome  by  the  direct  testimony  on  behalf  of  the 
ilefendant  to  tbe  effect  that  the  deceased  was  at  no  time  hired  by  the 
defendant,  nor  by  any  duly  authorized  agent  of  .the  defendant  to  do 
the  work  he  was  doing  at  the  time  he  was  injure<l.  The  testimony 
rather  indicates  that  the  deceased  in  the  same  manner  as  certain 
other  persons  was  rendering  a  commendable  voluntary  service  to 
the  defendant  in  his  misfortune,  which  voluntary  services  could  not 
be  tbe  basis  for  an  award. 

We  are  further  of  the  opinion  that  the  service  rendered  by  the 
deceased  was  casual  in  character  and  not  in  the  r^nlar  course  of 
the  business  of  the  defendant.  The  defendant  was  in  the  hardware 
business  employing  therein  a  regular  force  of  clerks  and  woric- 
men,  but  at  the  time  when  the  deceased  met  with  his  injury,  the 
regular  course  of  I  he  business  of  the  defendant  had  lieen  suspended 
or  ended  by  the  destruction  of  the  buildings  in  which  he  conducted 
his  business. 

Tlie  Referee  in  arriving  at  the  average  weefily  wage  for  a  baais 
of  computation  of  compensation,  used  a  rule  not  warranted  by 
any  provision  of  the  statute;  but  since  we  have  already  iudicated 
that  the  award  must  be  reversed  for  the  reasons  just  stated,  atten- 
tion to  this  error  is  only  necessary  in  order  to  correct  a  possible 
wrong  practice  in  the  future.  The  legal  conclosions  reached  by 
the  Referee  are  therefore  reversed  and  appeal  sustained. 


),.vGoo<^Ic 


Kaiier  v.  Delaware,  LockawaDna  ft  Westent  B.  B.  Co. 
(3  Uept  BquHrtB,  2652). 

Hearing  de  novo — When  it  loOl  he  granted — Evidence — A»  to  pergonal  insettigaiion 
by  Referee. 

If  an  award  depends  upon  a  peraonal  investiKatiDU  made  by  the  Beferee,  in 
with   other  evidence,   the   results   of  hia   invcBtigation   must  be   clearly 
the  evidence,  nr  a  hearing  de  novo  will  be  granted. 


Appellant  represented  by  J.  Hayden  Oliver,  Scranton. 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  SCOTT— September  6,  1917. 

We  have  read  the  testimony  in  the  record  and  are  unable  to  aiBrm 
the  conclusion  reached  by  the  Referee,  namely,  that  while  at  work 
as  an  engineer  for  the  defendant,  he  suffered  violence  to  the  phyeical 
structure  of  his  body  by  an  accident.  However,  the  Beferee  states 
he  made  some  personal  investigation  of  the  working  place  of  the 
claimant,  but  the  result  of  his  investigation  is  not  clearly  stated. 

From  our  reading  of  the  testimony  we  find  no  convincing  evidence 
of  the  happening  of  an  accideiital  injury  to  the  claimant.  We  are 
therefore  obliged  to  direct  a  hearing  de  novo,  time  and  place  of  the 
same  to  be  hereafter  fixed. 


Blumenstein  v.  Philadelphia  &  Reading  Railway  Co. 

Inler-itate  commerci — An   engine  fireman  returning  for  further  (irtitr. 

A  Brentan  on  an  eu^ne  which  bad  been  helping  to  move  an  inter-state  train 
WHS  returning  to  a  point  for  further  orders.  During  this  return  journey  he  waa 
engaged  in  inter-state  commerce  as  fully  as  white  moving  the  inter-state  commerce 


Appellant  represented  by  George  Gowen  Parry,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  THE  BOARD— September  12,  1917. 

The  claimant  was  injured  while  the  engine  on  which  he  was  em- 
ployed as  fireman  and  which  had  been  helping  to  move  an  inter-state 
train  was  returning  to  Rutherford  at  which  point  he  was  to  obtain 


further  orders.  Durii^  tiiiB  return  journey  the  claimant  waa  en- 
gaged in  inter-state  conunerce  as  fnlly  an  while  moving  the  inter- 
state commerce  train.  In  8.  P.  L.  A.  &  8.  L.  B.  B.  v.  Davide,  210 
Federal  870,  railway  section  hands  returning  from  work  on  a  hand 
car,  held  to  be  within  the  protection  of  the  Federal  Employers' 
Liability  Act  until  they  reached  their  home  station. 

In  G.  T.  Ry.  Co.  r.  Knapp,  233  Fed.  950,  a  carpenter  ridinp  ;ii  r- 
train  to  a  point  where  he  was  to  make  repairs  on  a  brir'.'  ^'i-r 
which  passed  inter-state  cars,  was  held  to  h%  in  inter-stale  vw    -.citc 

In  Erie  Railroad  Company  »,  Jacobus,  221  Fed.  335,  r  -  vi  ipIovcB 
of  a  tug  which  was  returning  from  towing  interstate  shi;  .neuts  wei  ^ 
held  to  be  in  inter-state  commerce  until  the  boat  hn  '  lie<'i>  tied  up 
to  the  dock  to  which  it  was  returning. 

We  are,  therefore,  compelled  to  set  awlUe  the  aw;  iJ  and  sustain 
the  appeal. 


Hill  V.  PMIadelpbiu  &  Reading  Railway  Co. 

^uicr-siale  commerce — Employe  engaged  at  an  inaptetor  of  air  brake  in  iejeaicmt't 

yard  i»  engaged  in  inter'Siaie  commerce. 

Derensed  employe  was  killed  irtiile  employed  as  an  InspFctor  of  air  brakes  of 

■»n  In  defendant's  yard  containing  inter-state  freight    He  was  engaged  in  inter^state 

e  and  ciainant  is  not  entitled  to  coDipeosation.  ' 


Appellant  represented  by  George  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  A.  L.  Shay,  Pottsville. 

OPINION  BY  THE  BOARD— September  12,  1917. 

The  testimony  in  this  case  shows  that  the  claimant's  decedent, 
when  killed,  was  employed  as  an  inspector  of  air  brakes  for  the 
cars  of  the  defendant  company  in  its  railroad  yard  at  Tamaqua,  and 
was  killed  while  on  his  way  to  inspect  a  train  which  contained  a 
cumber  of  inter-state  care.  The  inspection  of  such  dars  is  as  clearly 
a  part  of  inter-state  commerce  as  is  the  running  of  the  trains  or 
the  maintaining  of  the  road  bed  over  which  such  commerce  passes, 
uor  was  the  inter-state  character  of  the  decedent's  employment  sus- 
pended until  he  actually  began  the  work  of  inspection.  He  was 
as  clearly  engaged  in  an  inter-state  operation  while  on  his  way  to  the 
point  of  inspection,  as  he  would  have  been  had  he  actually  been 
making  inspections.  St.  L.  S.  F.  &  T.  R.  Ry.  Co.  r.  Seale  229 
TJ.  S.  156. 


:.vGooi^lc 


We  are,  therefore,  of  the  opinion  that  the  claimant's  decedent, 
nhen  killed,  was  engaged  in  interstate  commerce  and,  therefore, 
Tollow  our  decision  in  Harry  Smith  v.  Philadelphia  &  Beading  Rail- 
waj  Co.,  3  Dept.  Beports,  2103,  and  sustain  the  appeal  and  set  aside 
I  he  award. 


Fleming  v.  Philadelphia  &  Reading  Railway  Co. 

Inter-slate  oommerce — A  eonduelor  on  waj/  to  taice  charge  of  int«r-itafe  ti 

A  conductor  was  killed  while  on  his  way  t 
I'liurge  of  the  engine  which  was  to  draw  a  tri 
mate  cars.    A  Referee's  award  was  set"  aside. 


Appellant  represented  by  Qeorge  Oowen  Parry,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  THE  BOARD— September  12,  1917. 

In  this  case  the  claimant's  decedent  was  a  conductor  employed 
by  the  defendant  corporation.  He  was  Icilled  at  Norristown  Jtuic- 
tion,  Bridgeport,  Montgomery  County,  Pa.,  while  on  his  way  to  a 
point  across  the  Schuylkill  River  at  which  be  was  to  take  cha^e  of 
the  engine  which  was  to  draw  a  train  containing  inter-state  and 
intra-state  cars,  to  its  ctassitied  freight  yard,  two  miles  further  on. 
While  on  his  way  to  take  chaise  of  a  train  engaged  in  inter-state 
commerce,  the  claimant's  decedent  was  himself  engaged  in  inter-st^te 
'  commerce;  see  Blumenstein  v.  Philadelphia  &  Reading  Ry  Co.  (not 
yet  reported)  No.  A-198,  in  which  we  said;  "The  claimant  was  injured 
while  the  engine  on  which  he  was  employed  as  fireman  was  returning 
from  helping  to  move  an  inter-state  train  returning  to  Rutherfoord,  at 
which  point  he  was  to  obtain  further  orders.  During  this  return 
journey  the  claimant  was  engaged  in  inter-state  commerce  as  fully  as 
while  moving  the  inter-state  commerce  train.  St.  L.  8.  F.  &  T.  K. 
Ry.  Co.  V.  Seale  229  U.  S.  156.  In  S.  P.  L.  A.  &  S.  L.  R.  R.  v. 
Davide,  210  Fed.  870,  railway  section  hands  returning  from  work  on 
a  hand  car,  were  held  to  be  within  the  protection  of  the  Federal 
Employers'  Liability  Act. 

"In  G.  T.  Ry.  Co.  v.  Knapp  233  Fed.  950,  a  carpenter  riding  on  a 
train  to  a  point  where  he  was  to  make  repairs  on  a- bridge,  over  which 
passed  inter-state  cars,  was  held  to  be  in  inter-state  commerce. 

"In  Erie  Railroad  Company  v.  Jacobus,  221  Fed.  335,  the  em- 
ployes of  a  tug  which  was  returning  from  towing  inter-state  ship- 
ments were  held  to  be  in  inter-state  commerce  until  the  boat  badi  ^ 
been  tied  up  to  the  dock  to  which  it  was  returning,"         '^it'O^^IL 

We  therefore  sustain  the  appeal  and  set  aside  the  award. 


326 
*Bbeam  v.  Wharton. 
(3  Dept.  Reports,  270S). 

Af/ricultwre — W\ea  employe  is  engaged  in. 

An  emiiloye  was  accidentally  killed  while  driving  a  team  attached  to  a  wagon 
loaded  with  lumber  intended  for  the  construction  of  a  com  crib  on  a  tarm  owned 
by  the  defendant.  Held,  that  the  deceased  was  engaged  In  an  agricultural  parsait, 
and  the  disallowance  ot  the  Referee  was  affirmed. 


Appellant  represented  by  Charles  E.  Hower,  Mt.  Union. 
Appellee  not  represented. 

OPINION  BY  COMMISSIONER  LEECH— September  12, 1917. 

The  husband  of  the  claimant  in  this  case  was  killed  June  2,  1916, 
as  the  result  of  an  accident  occuring  in  the  course  of  hia  employment 
ly  the  defendant  who  was  engaged  exclusively  iu  farming.  At 
the  time  of  the  accident  the  deceased  was  driving  a  team  and 
wagon  loaded  with  lumber  to  be  used  in  constructing  a  new  corn 
crib  on  one  of  the  farms  owned  by  the  defendant.  The  Referee 
disallowed  compensation  holding  that  the  decedent  at  the  time  he 
met  his  death  was  engaged  in  agrimlture  as  contemplated  in  the 
Supplement  Act  of  -Tune  3,  1915.  In  so  doing  he  was  no  doubt  in- 
fluenced by  the  opinion  of  the  Boanl  in  Nancy  Jane  Dimple  v. 
Wjlliam  Fromm,  3  Dept.  Reports,  320-8  in  which  we  said: 

"For  these  reasons  the  Board  is  of  the  opinion  that  the 
legislature  used  the  term  'agriculture'  in  its  broad  sense 
and  intended  to  include  within  its  meaning  such  employ- 
ments and  pursuits  as  are  usually  connected  with  and 
incidental  to  the  work  of  farming  or  agriculture  as 
ordinarily  understood." 

For  the  reasons  set  forth  in  the  opinion  cited  we  must  agree  with 
the  conclusions  of  the  Referee. 

The  question  was  ably  presented  by  the  counsel  for  appellant  but 
liis  ai^uments  should  have  been  presented  to  the  legislature  or  may 
yet  be  urged  to  an  appellate  court.  The  Board  would  be  pleased 
to  have  the  whole  question  passed  upon  by  the  appellate  courts, 
but  until  we  are  reversed  we  will  follow  the  reasoning  in  Dimple 
r.  Fromm,  supra. 

The  findings  of  fact  and  conclusions  of  law  by  the  Referee  are 
adopted  by  the  Board  and  the  disallowance  is  therefore  affirmed  and 
the  appeal  dismissed.  CjOOqIc 

■gee  pa(e  SST.  Cb«m  Appealed  to  CoDrti.  , 


Geflfken  v.  Martin, 

(3  Dept.  Reports,  2700). 

se  o/  auplot/menl — Spofttve  actt  and  "Uorae  Flay" — Contiihiilorp  negligeiuic 
on  the  part  of  emploge. 

I  employe  wiik  swinging  recklessly  (rom  a  truck  on  wbicli  bis  dulies  roqiiimi 
to  ride,  when  he  fell  and  was  billed.  Held,  that  he  was  in  tbe  course  of 
mployment  when  tlie  accident  opcurred  und  his  reckless  indifference  to  danger 
lot  debar  bin  dependents  from  rcoovering  compensation. 


Appellant  represented  by  L.  B.  Merrifield,  Philadelphia. 
Appellee  represente<l  by  Eloier  S,  Welsh,  York. 

OPINIONBYCOMMISSIONERLEECH— September  12, 1917. 

Wp  have  gone  carefully  over  the  record  in  this  case,  including  120 
pagea  of  testimony,  most  of  which  was  immaterial,  and  irrevelent 
to  the  itily  qnestion  at  issue,  namely:  Was  the  deceased  son  of 
ciaiinantH,  in  the  course  of  his  employment  by  the  defendant  when 
he  met  with  the  accident  causing  his  death?  The  Referee  evidently 
was  not  impressed  with  the  suicide  theory  and  in  this  we  agree  with 
him. 

The  question  as  to  whether  or  not  the  decedent  under  all  tbe 
circumstances  in  the  case,  was  in  the  course  of  his  employment  when 
the  accident  happeneil  is  the  only  one  under  the  pleadings  open 
for  consideration. 

The  Referee  found  that  he  was  in  the  course  of  his  employment 
and  awarde<l  compensation  to  the  claimants,  the  parents  of  the 
deceased,  whom  be  found  to  have  been  de]>endeDt  to  some  extent 
on  him.  In  coming  to  this  conclusion  the  Referee  was  no  doubt 
governed  by  tbe  opinion  of  the  Board  by  Chairman  Mackey  in  the 
recent  case,  Louis  Siglin  v.  Armour  &  Company,  3  Dept,  Reports, 
]522(  a  case  which  is  practically  on  all  fours  with  the  present  case, 
with  the  single  exception  that  the  deceased  in  this  case  was  guilty 
of  gross  recklessness  and  indifference  to  danger,  which  could  amount 
to  no  more  than  contributory  negligence  which  is  no  bar  to  recovery 
under  our  Act,  see  Watson  v.  Pittsburgh  Coal  Co.,  2  Dept.  Reports. 
2879. 

The  findings  ot  fact  and  conclusions  of  law,  are  approved,  the 
award  affirmed  and  appeal  dismissed.  .dOOQlC 


•Hemmig  v.  The  Fisher  Hosiery  Co. 
(3  Dept.  BeportB,  2702). 

Premitet  of  employer,  injury  upon — The  oonditUm  of  ike  jiremitei  or  the  operation 
of  th«  emplnyer'g  &«(iint«»  thereon. — -Course  o;  employment — Place  of  accident. 

HayiDK  completed  her  dsy's  work,  an  employe  was  going  down  a  stBlrway  on 
the  employer's  premiBcs  when  she  made  a  misstep  and  fell,  thereby  sustaining  injury. 
T^e  accident  was  neither  due  to  the  condition  ot  the  premiaeB  nor  to  the  oprni- 
tion  of  the  employer's  business  thereon.     The  award  of  the  Referee  was  reversed. 


Appellant  represented  by  Bruce  H,  Evans,  Harrisburg. 
Appellee  represented  by  C.  W.  Uatten,  Reading. 

OPINION  BY  COMMISSIONER  LEECH— September  12, 1917. 

A  careful  consideration  of  all  the  testimony  in  this  case  convinces 
lis  that  the  Referee  reached  an  erroneous  legal  conclusion  from  the 
lacts  established  by  the  undisputed  evidence  that  the  claimant  had 
completed  her  day's  work  and  was  on  her  way  out  of  the  building 
to  her  home,  when  on  going  down  a  well  lighted  stairway  with  a 
railing  on  the  side  she  made  some  misstep  and  fell  to  the  bottom  of 
the  steps  causing  the  injury  of  which  she  complains. 

This  case  is  on  all  fours  with  Moore  Getty  v.  Henderson  &  Co. 
'2  Dept.  BeportR  2450,  and  is  ruled  by  our  opinion  filed  in  that  case. 

She  was  yet  on  the  employer's  premises  and  her  presence  there 
was  required  by  the  nature  of  her  employment,  but  the  accident  was 
not  caused  by  the  condition  of  the  premises,  neither  was  it  caused 
by  the  operation  of  the  employer's  business  or  affairs  thereon. 

As  this  appeal  is  based  upon  an  error  of  law,  under  Section  420, 
the  Board  adopts  the  findings  of  fact  by  the  Referee  so  far  as  they 
go  with  this  addition  to  wit;  (g)  That  the  said  stairway  was  weU 
lighted  and  in  good  condition  and  that  the  accident  was  not  caused 
by  the  condition  of  the  premises,  nor  was  it  due  to  the  operation 
of  the  employer's  business  or  affairs  thereon.  The  conclusions  of 
law  are  disapproved  and  the  award  therefore  is  set  aside  and  the 
appeal  snstained. 


■  Appsalfd  to  t\iurU. 
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"Clioriiiak  v.  reoDsylvania  Sugar  Co. 
(3  Dept.  Reports,  2696). 

I^iiurse  of  ctnpluj/meiit — Employe  not  engaged  in  the  performance  of  H«  appointed 
duties  when  injured. 

An  employe  tcmporaiilf  left  his  emplofmcut  tu  obtain  water  for  drinking 
IninxwrH,  and  while  on  this  errand  whs  killed.  Held,  that  be  was  in  the  conrse 
<if  his  employment  when   the  accident  occurred. 

Coalributory  negligence  on  the  part  uf  employe. 

Reekless  IndifFerenco  to  danger  is  not  a  bar  to  compensation. 

Rales  of  employei — DUobedience  of  by  employe. 

If,  while  fnttbering  the  business  of  his  employer,  an  employe  is  injnred,  the  tact 
that  the  employe  was  acting  In  disobedience  of  the  rules  of  the  employer  at  the 
time  of  the  accident  will  not  preclude  a  claim  for  compensation. 


Appellant  represented  by  Ralph  B.  Evans,  Phitadelphia. 
Appellee  represented  by  Lawrence  A.  Bloom,  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— September  12, 1917. 

This  18  an  appeal  by  the  defendant  alleging  that  the  Referee  erred 
in  holiling  that  tlie  claimant's  husband  was  killed  while  he  was 
acting  in  the  course  of  his  employment  for  the  defendant.  The  un- 
eontradicted  evidence  shows  that  the  claimant's  deceased  husband, 
Ustin  Chemiak,  was  employed  as  a  laborer  in  the  defendant's  sugar 
refinery  and  as  such  was  working  on  May  2,  1916  on  the  sixth 
floor  in  the  melting  room  as  one  of  a  gang  employed  in  that  room. 
The  room  was  very  hot  and  the  workman  drank  a  large  quantity  of 
water. 

The  defendant  had  provided  a  water-cooler  on  the  same  floor  as 
the  melting  room,  but  the  workmen,  being  foreigners,  did  not  like 
their  water  so  cold,  and  preferred  it  as  it  came  from  the  city  water 
pipes.  It  was  their  practice,  which  was,  at  least  tolerated  by  the 
defendant,  to  send  one  of  their  number  from  time  to  time  with  a 
pail  to  get  drinking  water  from  the  spigot  on  the  seventh  floor. 
At  about  12:30  on  May  2,  the  defendant  left  the  bin,  in  which  he 
was  working,  with  a  pail  to  fetch  water  for  himself  and  his  fellow 
workmen.  The  elevator  was  going  up  to  the  seventh  floor.  The 
defendant  had  expressly  prohibited  his  workmen  from  using  this 
elevator,  there  being  another  elevator  provided  for  their  use.  On 
this  particular  day,  the  elevator  was  being  used  by  the  employes 
of  an   independent  contractor  who   was  doing  some  work  on   the 
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pi-emiBes  and  was  being  operated  by  one  of  these  employes  when 
the  accident  occurred.  The  claimant's  deceased  husband  in  some 
way  or  other,  got  through  the  safety  gates  and  attempted  to  get 
en  the  elevator,  and  was  caught  between  the  floor  of  the  elevator  aHd 
the  ceiling  and  killed. 

While  the  accident  occurred  during  the  hour  and  a  half  period  in 
which  the  workmen  might  arrange  to  take  their  half  hour  lunch 
interval  when  their  particular  work  permitted  them  to  do  so,  the 
testimony  is  quite  sufiicient  to  support  the  Referee's  finding  of  fact 
that  tlie  deceased  had  not  taken  his  lunch  interval  nor  was  he  on 
his  way  to  get  water  to  drink  with  his  lunch  or  to  use  for  any  other 
private  pur[)ose,  his  lunch  having  been  subsequently  found  in  the 
pocket  of  his  coat  which  was  hanging  in  his  locker.  On  the  con- 
trary he  was  going  to  fetch  water,  which  the  condition  of  his  own 
and  his  fellow  workmen's  employment  practically  required  then!  to 
drink  in  order  to  continue  their  effective  labor. 

His  errand,  therefore,  was  fully  as  much  in  the  furtherance  of  hia 
employer's  business  as'  though  he  bad  been  going  to  fetch  tools  or 
any  other  necessary  equipment.  This  being  so,  it  is  immaterial  that 
he  selected  a  means  of  transportation  which  was  not  only  pro- 
l>ibited  by  his  employer,  but  was  so  dangerous  that  the  attempt  to 
use  it  was  reckless  to  the  point  of  foolhardiness. 

While  it  is  provided  in  Section  201  that  an  employe's  reckless 
inditference  to  danger  will  bar  his  right  of  action  at  law  for  an 
injury  resulting  therefrom,  Article  III,  which  admittedly  applied 
to  the  employment  of  the  deceased  in  the  defendant's  service  does 
not"  nmke  reckless  indifference  to  danger  a  bar  to  the  recovery  of 
comi>eusation,  which,  on  the  contrary,  it  is  provided  shall  be  made 
in  all  cases  "without  regard  to  negligence."  Therefore  the  reckless 
manner  in  which  deceased  chose  to  perform  the  errand  which  was 
itself  in  furtherance  of  his  employer's  business,  cannot  defeat  his 
widow's  right  for  compensation.  Nor  does  the  fact  that  he  used  an 
elevator  whose  use  was  especially  forbidden  him,  affect  his  widow's 
right, 

The  compensation  given  in  Article  III  of  the  Act  is  not  given  as  a 
i-eward  to  a  faithful  servant  for  his  strict  obedience  to  the  orders 
and  directions  of  his  employer.  Had  the  deceased  been  killed  during 
his  lunch  interval  and  while  on  his  way  to  fetch  water  to  drink  with 
it,  his  use  of  this  prohibited  elevator  and  his  recklessness  in  attempt- 
ing to  board  if  would  have  probably  defeated  his  right  to  compen- 
siifion.  Burrows  v.  Susquehanna  Coal  Co.,  3  Dept.  Reports,  page 
2(litl,  but  an  has  been  stated,  the  evidence  full.v  supports  the  Keferee's 
finding  that  he  was  not  taking  his  lunch  interval  when  he  was 
killed. 
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We  are  of  the  opiDion  that  the  Referee  committed  no  error  in 
holding  that  the  accident,  which  reenlted  in  the  injury  from  which 
the  decedent  died,  occurred  while  be  was  acting  in  the  course  of 
his  employment  for  the  defendant. 

The  appeal  is,  therefore,  dismissed  and  the  award  aiBnnel. 


'Crookshank  v.  Home  for  Aged  Protestants. 

(3  Dept.  Keports,  2703). 

Biuiness — When  employer  ia  engaged  in  ea*aal  KJuploymenl — Ai  to  what  it  meant 
by  eaaval  emplovtent, 

"Providing  a  home  for  aged  Protcatnuts"  is  a  businesa,  nud  a  painter  wlio 
bad  bccD  eneagcd  for  man]'  munths  in  making  repairs  about  the  buildings,  is 
entitled  to  compeosation  in  case  of  injury.     (Marah  v.  Groner.  dJBtinguiabed) . 


Appellant  represented  by  Frank  P.  Martin,  Pittsburgh. 
Appellee  not  represented. 

OPINION  BY  MACKEY— Chairman— September  12,  1917. 

The  only  question  raised  by  the  record  in  this  case  is  whether 
or  not  under  its  facts  the  claimant  could  be  deemed  an  employe 
within  the  meaning  of  the  Pennsylvania  Workmen's  Compensation 
Act.  The  testimony  fails  to  disclose  how  the  defendant  is  main- 
tained. The  insurance  carrier  has  not  questioned  the  obligation  of 
the  defendant  to  meet  claims  for  compensation  when  its  employes 
are  injured,  but  attacks  the  finding  of  the  Keferee  on  the  ground 
that  the  claimant  was  a  casual  employe  not  engaged  in  the  r^^ar 
business  of  the  defendant  and  relies  upon  Marah  v.  Oroner,  VoL 
3,  Dept.  Beporta,  page  2135,  (Supreme  Court  of  Pennsylvania,  unre- 
ported). 

In  our  opinion  this  latter  case  does  not  control  the  facts  in  the 
present  one.  The  claimant  in  this  case  had  been  for  months  an  em- 
ploye of  the  defendant  doing  work  that  was  necessary  to  maintain 
the  buildings  and  equipment  of  the  defendant  in  order  that  it  could 
prosecute  and  cany  out  the  purposes  that  justified  its  existence. 

The  opinion  of  the  Supreme  Court  in  Marsh  v.  Groner  was  evi- 
dently based  on  the  fact  that  it  found  that  the  claimant  there  was 
called  in  by  the  owner  of  the  home  who  was  engaged  in  making 
slight  repairs  for  the  purpose  of  making  it  more  comfortable  for 
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habitation  and  that  his  work  as  a  plasterer  at  ttie  most  would  have 
only  taken  him  two  days  and  that  in  no  sense  could  he  be  said 
to  have  been  engaged  in  carrying  out  the  regular  business  of  the 
owner. 

In  the  case  under  consideration  the  defendant  only  had  one  busi- 
ness or  purpose  that  called  it  into  creation,  viz:  providing  a  home 
for  aged  Proteatants  and  certainly  th^  upkeep  and  maintenance  of 
that  home  must  be  considered  a  part  of  the  regular  business  of  the 
defendant.  To-  meet  this  necessity  the  defendant  had  employed  the 
claimant  as  a  painter  and  a  general  utility  man  for  a  number  of 
years. 

We  hold,  therefore,  that  the  claimant  was  not  a  casual  employe 
but  in  his  relationship  to  the  defendant  met  all  the  qualifications  of 
an  employe  as  contemplated  by  the  Act  of  Assembly  and  that  at  the 
time  of  his  injury  he  was  in  the  course  of  his  employment  for  the 
defendant  which  was  at  the  time  engaged  in  its  regular  course  of 
business  when  it  assigned  the  claimant  to  this  particular  work. 

The  award  of  the  Referee  is  accordingly  afBrmed  and  the  appeal 
dismissed. 


Hazlett  V.  Buchman,  et  al. 
(3  Dept.  Reports,  272B). 

AiDord — As  to  finding*  of  foot. 


I  finding  of  an   immaterial  fact  bf  a  Referee  will  be  resarded  ob 
lurplusage  and  is  not  ground  for  reversal- 


Appellant  represented  by  D.  M.  Anderson,  Douora. 
Appellee  not  represented. 

OPINION  BY  COMMISSIONER  LEECH— September  12,  1«17. 

The  Board  is  of  the  opinion  that  the  fifth  finding  of  fact  by  the 
Referee  to  wit: 

"That  the  hernia  reaulting  from  this  accident  does 
not  now  disable  the  claimant  from  performing  work 
but  it  is  a  iicrmanent  injury  that  is  likely  to  cause 
partial  or  total  disability  at  some  future  time  impairing 
the  earning  power  of  the  claimant," 

anticipates  the  future  possible  developments  of  the  case  and  should 
have  been  omitted  from  the  findings  of  fact  and  conclusions  of  law. 
The  error  was  harmless  and  may  be  regarded  as  surplusage. 
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Thie  findings  of  fact  and  conclusions  of  law  by  the  Referee,  as  modi- 
llcd  herein,  are  approved  and  tbe  award  is  therefore  affirmed  and 
the  appeal  dismissed. 


Berstler  v.  Philadelphia  &  Beading  Railway  Co. 
(3  l>ept.  Reports  2693.) 

luler-rtatc  commerce — A*   a  defense  agoimt   liabilUt/  under  the  Workmen'!  Com- 
peiualion  Aol. 

A  Inborcr  was  iojored  while  assisdDS  in  the  widening  of  a  railroad  cut  through 
which  traclis  were  laid  over  which  trains  passed  [rom  points  within  Pennsylvania, 
to  point!  without.  Held,  that  he  was  engaged  in  inter'State  commerce  when  Injured: 
and  the  award  of  the  Referee  was  set  aaide. 


Appellant  repreaented  by  George  Qowen  Parry,  Philadelphia. 

Appellee  represented  by  Walter  8.  Youi^,  Reading. 

OPINION  BY  THE  BOARD— September  12,  1917. 

Tbe  claimant  in  this  ease  was  a  laborer,  employed  by  the  Phila- 
delphia &  Reading  Railway  Co.,  tbe  defendant,  and  while  assisting  in 
clearing  out  and  grading  a  ctit  in  Valley,  Pa.,  was  struck  in  the  eye 
by  a  piece  of  stone  chipped  off  by  a  blow  from  the  sledge  of  a  fellow 
employe.  The  cut  was  being  widened  and  additional  tracks  were  be- 
ing laid,  but  while  this  work  was  going  on  the  other  tracks  in  the  cut 
were  being  used  for  transportation  by  train  from  points  within  the 
state  to  points  outside  of  it,  and  vice  versa.  Tbe  facts  in  this  case  are 
thus  substantially  similar  to  those  in  New  York  Central  Railroad  v. 
Winfield.  decided  in  the  Supreme  Court  of  the  United  States  on  May 
21, 1917.  and  rpported  in  the  3rd  D.  R.  1829,  in  which  It  was  held  that 
a  section  hand  engaged  in  maintaining  and  repairing  a  road  bed  on 
which  interstate  trains  passed,  was  himself  engaged  in  inter-state 
commerce  and  was  not  entitled  to  compensation  under  the  New  York 
Compensation  Act.  (See  Harry  Smith  v.  Philadelphia  &  Reading 
Railway  Co.,  3  Dept.  Reports  2403.) 

As  the  defendant  company  is  a  common  carrier  by  rail,  engaged  in 
inter-state  commerce  and  as  the  claimant  when  injured  was  perform- 
ing an  operation  which  Itself  was  part  of  the  interstate  operations  of 
ing  an  operation  which  itself  was  part  of  the  interstate  operations  of  , 
award  t.OOgIc 


8M 
Kelly  et.  al.  v.  Midvale  Steel  Co. 
.      (3  Dept.  Reports  2712.) 

Burden  of  Proof — EttailUking  a  ctatm  for  oompenfotion. 

If  die  claimant  fulls  to  meet  the  bnrden  of  proof  that  the  death  of  the  de««w-<l 
cmplore  was  dae  to  the  injury,  the  claim  must  fall. 


Appellant  represented  hy  Charles  H.  Sayre,  Pbiladelphia. 
Appellee  represented  by  W.  W.  Montgomery,  Jr.,  Pbiladelphia. 

OPINION  BY  COMMISSIONER  LEECH— September  12,  1917. 

This  appeal  i«  taken  by  the  claimant  and  alleges  that  the  Referee 
erred  in  disallowing  compensation  and  in  finding  that  the  septicaemia 
which  canned  the  death  of  the  decedent  was  not  the  result  of  injuries 
received  while  acting  in  the  course  of  his  employment  on  March  18, 
Ifllfi. 

,  Joseph  Kelly,  the  deceased  bu^MPid  of  the  dunmnt,  was  werkfng 
as  a  blacksmith's  helper  in  the  defendant's  service.  A  piece  of  steel 
entered  his  right  eye.  destroying  the  sight  of  his  eye.  The  only  evi- 
dence in  support  of  the  claimant's  contention  that  this  injury  to  bJs 
eye  was  the  cause  of  the  septicaemia  from  which  he  died  on  May  12, 
11116,  is  the  testimony  of  the  two  physicians  who  attended  him  dur- 
ing bis  last  illness  and  supplemented  by  the  testimony  of  his  wife 
and  of  some  of  biu  friends  that  they  had  obsen'ed  pus  flowing  from  his 
eye  from  practically  the  date  of  his  injury  to  almost  the  date  of  his 
death.  The  opinion  of  these  two  physicians  was  based  upon  the  as- 
sumed absence  of  any  point  other  than  the  eye  through  which  this 
septicaemic  infection  could  have  originated. 

The  testmony  of  Dr.  Wadsworth,  the  Coroner's  physician,  who  per- 
formed a  postmortem  examination,  however,  made  it  clear  that  there 
were  ulcers  in  the  decedent's  bowels  which  in  his  opinion  were  a  far 
more  likely  focus  of  infection  than  the  eye  which  he  found  to  be  in 
healthy  condition  exhibiting  no  traces  that  it  had  been  at  any  time 
infected.  The  two  ptiysicians  who  treated  the  decedent's  eye  also 
testified  that  the  eye  bad  been  surgically  cureil  long  before  the  septi- 
caemia developed,  and  was  in  a  healthy  condition,  though  there  was  a 
certain  amount  of  weeping  or  discharge  which  would  account  for  the 
testimony  of  the  decedent's  wife  and  friends  that  pus  Sowed  from 
the  eye.  And  it  may  l»e  noted  at  this  point  that  Dr.  Rogers,  one  of 
the  attending  physicians,  who  ntateil  that  in  his  opinion  the  injury  to 
Ihe  eye  caused  the  septicaemia,  also  stated  that  he  had  not  noticed  any 
pns  coming  from  the  eye.     In  view  of  this  testimony  we  are  of  the 
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opinion  that  ttie  claimant  has  not  met  tier  burden  of  establishing 
that  ter  husband's  death  resulted  from  the  injury  to  his  eye  which  was 
susttaineil  on  March  13,  1916. 

We  therefore  find  that  the  Referee  committed  no  error  in  finding 
that  the  death  of  the  claimant's  husband  did  not  result  from  the  in- 
jury to  his  eye  sustained  in  the  course  of  his  employment  and  we 
therefore  dismiss  the  appeal  and  affirm  the  Referee's  disallowance  of 
compensation. 


"Keyps  V.  New  York,  Ontario  &  Western  B.  R.  Company. 

(3  Dept.  Reports  2698.) 

Burden  of  proof — When   employer  »Fi$   up  rfc/ennc  of  suieide  or  iniury   ht/   Ikird 

party  for  peraonul  reiigon)~Pre»vmption — When  employe  i»  found 

dead  from  violence. 

An  emptoyc  wna  killed  by  a  gun  ahot  while  eOEHEed  in  the  coiiree  of  his  emiiloy- 
ment.  It  waa  unknown  who  inflicted  the  injury,  or  the  circumBtances  under  wliieli 
the  shot  was  fired.  Held,  that  there  was  no  presumption  of  suicide  or  of  injury  by 
a  third  party  for  penranal  reasons,  and  the  defendant  having  failed  to  estahlish 
pffirmativcly  these  defenses,  the  award  ot  the  Referee  was  afBrmed. 


Appellant  represented  by  James  E.  Burr,  Scrantou. 
Appellee  represented  by  Harold  K.  Scragg,  Seranton. 

OPINION  BY  MACKEY— Chairman— September  14,  1917. 

Both  the  admi!«ions  of  record  and  the  testimony  in  this  case  dis- 
closes the  fact  tliat  tlie  deceased.  Minor  T.  Keyes,  died  on  November 
23,  1916,  AH  the  resnlt  of  a  gunshot  wound  received  in  oome  unknown 
manner  while  he  was  actually  engaged  in  the  course  of  his  employ- 
ment for  the  defendant.  The  only  point  raised  in  this  appeal  in 
whether  or  not  under  these  facts  his  dependents  are  entitled  to  com- 
pensation. 

We  have  frequently  asserted  that  our  law  awards  compensation  for 
injuries  received  by  an  employe  while  in  the  course  of  his  employment, 
and  raises  no  question,  in  the  determination  of  the  right  to  compensa- 
tion, as  to  whether  or  not  the  injury  arose  out  of  the  natnre  of  the 
employment  or  had  anydirect  connection  with  it,  except  as  specified 
in  the  Act. 

Here  we  have  an  emi)loye,  admittedly  in  the  course  of  his  employ- 
ment, while  upon  the  employer's  premises,  and  within  a  short  time 
after  witnesses  had  seen  him  performing  his  duties,  found  dead  by 
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(ellow  eniplayea  uuuilstakenly  because  of  a  gunshot  wound.  The  de- 
fendant in  ita  answer  sets  up  "that  the  injury  resulting  in  the  death 
of  said  employe  was  by  an  act  of  a  third  person  intending  to  injure 
the  employe  because  of  reasons  personal  to  himself  and  not  directed 
Against  him  as  an  employe  or  because  of  his  employment,  and  that 
such  death  was' not  cansed  by  an  injury  sustained  while  the  employe 
was  actually  engaged  in  the  furtherance  of  the  business  or  affairs  of 
the  employer  or  by  the  condition  of  the  premises  or  the  operation  of 
the  employer's  business." 

The  evidence  shows  that  the  latter  assertion  was  unfounded.  That 
u  deceased  employe  was  injured  or  Icilled  by  a  third  person  for  rea- 
sons personal  to  himself  and  not  directed  against  bim  as  an  employe 
or  because  of  bis  employment  constitutes  an  exemption  from  liability 
to  compensation  if  shown  to  be  true.  This  is  provided  by  our  law; 
but,  when  it  is  set  up  as  a  defense  the  employer  assumes  the  burden 
of  its  proof. 
_  There  is  no  presumption  in  favor  of  suicide  nor  of  injury  by  a  third 
person  for  persona!  reasons.  The  defendant  has  failed  to  meet  the 
burden  of  proof.  It  undertook  to  meet  it  but  with  no  success.  There- 
fore, we  have  the  uncontradicted  evidence  of  this  injury  sustained  in 
the  course  of  the  employment  and  must  accordingly  determine  that 
this  is  a  compensable  case. 

The  Referee  is  accordingly  affirmed  and  the  appeal  dismissed. 


Lockard  v.  E.  E.  Williams  Compaay. 

tH  Dept.  Reports  2710.) 

Independent  contractor— A*  disltn^niiiAed  from   an  emplai/e. 

The  defendant  wai  engaged  in  the  lumber  business.  The  cleimnnt  agreed  to  hanl 
logs  from  the  timber  tract  to  the  mill  for  a  certain  earn  per  thousand  feet,  he  to 
furnish  the  teams  and  the  ncceMat^  men.  The  defendant  exercised  no  control  over 
the  men  employed,  or  the  wages  paid;  and  tbe  work  was  directed  b;  the  claimant. 
While  engafred  in  hauling  the  logs  the  claimant  was  injnred.  Held,  that  he  was  an 
independent  contractor,  and  the  disallowance  of  the  Referee  was  affirmed. 

Appellant  not  represented. 

Appellee  represented  by  Frank  P.  Martin,  Pittsbui^h. 

OPINION  BY  COMMISSIONER  LEECH— September  14, 1917. 

This  is  an  appeal  by  the  claimant  from  the  disallowance  of  the 
claim  by  tbe  Referee,  who  held  that  the  claimant  was  an  independent 
contractor  at  the  time  of  tbe  accident  causingr  the  injurT,'aiMi^there- 
fore  not  entitled  to  compensation.  '^'^ 
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The  facts  are,  briefly,  that  the  defendant  company  had  parchased  a 
Kiiuill  tract  of  timber  and  were  engaged  in  the  business  of  manufac- 
turing lumber.  The  claimant  entered  into  a  contract  with  the  de- 
Tendant  to  haul  the  logs  from  the  woods  or  timber  tract  to  the  mill. 
The  price  fixed  was  SI  .50  per  thousand  feet  for  logs  near  the  mill  and 
11.75  for  logs  farther  away.  The  claimant  bad  entire  oversight  and 
control  of  the  manner  in  which  this  worlc  was  to  be  done,  the  only 
stipulation  of  the  defendant  company  being  that  when  or  where  the 
ground  was  muddy  and  wet,  the  logs  Bhould  be  sliidded  with  one  end 
elevated  on  a  sled.  The  claimant  exercised  his  own  discretion  as  to 
the  men  whom  he  employed,  and  the  wages  paid  to  them.  The  de- 
fendant occasionally  advanced  the  money  to  pay  the  employes  of  the 
claimant  but  deducted  all  such  sums  from  theamount  due  the  claim- 
ant on  the  contract.  The  contract  price  agreed  upon  to  be  paid  by 
the  defendant  to  the  claimant  included  pay  for  the  teams  and  all  men 
necessary  to  perform  the  worit  of  transporting  the  logs  out  of  the 
woods  to  the  saw-mill. 

On  December  8,  1916,  whilst  the  claimant  was  engaged  in  helping 
to  load  logs  on  a.  sled,  he  suffered  a  strain,  which,  it  is  alleged,  re- 
sulted in  the  injury  complained  of  which  caused  the  disability  upon 
which  this  claim  is  based.  The  Referee  concluded  under  the  facts  anfl 
evidence  as  testified  to  before  him,  that  the  claimant  was  an  inde- 
pendent contractor  and  therefore  refused  to  allow  compensation. 

We  are  of  the  opinion  that  the  question  raised  by  this  appeal  is 
ruled  by  the  opinion  of  the  Board  in 

Morris  Hedglin  v.  Lake  Ariel  Lumber  Co.,  3  Dept.  Be- 

ports  1611. 
Anna  Jordan  v.  State  Workmen's  Insurance   Fund,  3 

Dept.  Reports  876. 

We  therefore  sustain  the  disallowance  by  the  Keferee,  and  dismiss  the 
appeal. 


•Jackson  v.  Hudson  Coal  Co. 

(3  Dept.  Reports  2710.) 

Compensation — When  employe  U  partially  dUabXed. 

Probable  or  possible  losa  of  eamins  power  doea  not  entitle  a  clai: 
l<r;iiBatioD.    Actual  loan  mtiat  be  proven; 


Ap|)eI1ant  represented  by  O'Brien  and  Kelly,  Scranton. 
Appellee  represented  by  W.  J,  Torrey,  Scranton. 

*8e«  parr  BST,  Cum  iflttaiei  to  Couti. 
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OPINION  BY  COMMISSIONER  LEECH— September  14, 1917. 

We  have  carefully  coDsidered  the  teatiraony  in  this  case  aud  agree 
with  the  conclusions  reached  hy  the  Referee  in  awarding  cuiiipeusa- 
tion  covering  the  period  of  temporary  disability  and  in  dlaallowiDg 
compensation  for  permanent  loss  in  earning  power.  The  evidence  all 
proved  that  the  claimant's  earning  power  had  not  been  reduced  by 
the  injury,  but  on  the  contrary  be  was  earning  as  much  since  the 
accident  as  before.  The  Referee  is  not  permitted  to  theorize  or  specu- 
late as  to  the  probable  or  possible  loss  in  earning  power,  when  the 
fact  is  not  established,  by  competent  evidence. 

The  award  and  disallowance  are  affirmed  and  the  appeal  is  dis- 
missed. 


Bibb  et  al.  v.  Geo.  A.  Foreman. 

(3  Dept.  Reports  i!7J3.l 

Praciiee — Rcfiew  of  eompcnuation  agreement  nr  award. 

A  petition  tor  review  of  a  competiaation  agreement  was  preseuted  wlierein  it  nan 
alleged  that  tht  death  of  the  deceased  employe  was  due  to  natural  causes  and  not  to 
an  accident  received  in  the  conrsc  of  employment.  At  the  hearing  physicians  testified 
pro  and  con,  and  nothing  was  GBtablialicd  which  elearly  and  definitely  indicated  that 
a  mistake  had  been  maiti).  Held,  that  tlie  Board  cannot  set  aside  an  agreement  u|iun 
mere  opinion  teHtimony.  nor  bulnnee  one  probability  against  another.  The  petitioD 
was  dismissed. 


Claimant  represented  by  W.  M.  Parker,  Oil  City. 
Defendant  represented  by  1>.  B.  Hamilton,  Erie. 

OPINION  BY  MACKEY— Chairman— September  14,  1917. 

This  is  a  petition  for  review  of  a  compensation  agreement  under 
Section  423  of  the  Pennsylvania  Workmen's  Compensation  Act  of 
1915,  allf^ing  that  a  compensation  agreement  entered  into  by  the 
widow  of  Ralph  W.  Ribb  and  the  insurance  carrier  of  the  defendant 
was  based  upon  a  mistaken  fact,  in  that  the  death  of  the  deceased 
was  due  to  natural  causes  and  not  the  result  of  any  accident  for 
which  the  employer  is  liable  in  compensation. 

We  are,  therefore,  asked  to  review  Compensation  Agreement  No. 
6.S!W)2,  executed  at  Titusville,  Pa.,  on  December  13,  1916,  which  re- 
cited that  on  the  30th  day  of  September,  1916,  Ralph  W.  Ribb  was  In 
the  employ  of  George  A.  Foreman,  and  while  "driving  a  hook  in  an 
oil  tank  reached  up  too  high  to  strike  with  sledge,  straining  back  and  ^ 
bide"  and  that  the  death  followed  on  the  8th  of  Decemeber,  1916.    *S 
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the  agreement  iieta  ont  that  the  cause  of  death  was  "pleurisy  imme- 
diately followed  the  accident,  developing  into-  pneumouia  which 
caused  death." 

It  must  be  remembered  that  in  reviewing  this  agreemeot'we  are 
not  called  upon  to  determine  whedier  or  not  we  would  have  allowed 
compensation  had  the  case  come  before  us  upon  claim  petition  and 
answer.  Accordingly  we  will  not  consider  any  feature  of  this  case 
except  whether  or  not  the  insurance  carrier  at  the  hearing  upon  this 
petition  has  presented  sufBcient  evidence  to  set  aside  an  agreement  on 
the  ground  that  there  was  such  a  clear  misapprehension  of  facts  that 
it  was  misled  as  to  the  cause  of  death  and  relying  npon  such  facts, 
accepted  the  theory  that  the  death  was  caused  by  the  accident. 

We  cannot  be  called  upon  to  set  aside  a  written  document  by  the 
balancing  of  probabilities.  When  one  party  to  an  agreement  im- 
peaches its  own  written  instrument,  it  assumes  the  burden  of  proof, 
which  must  be  met  by  such  clear  and  undisputed  testimony  that  no 
doubt  is  left  in  our  minds  and  we  are  thereby  persuaded  that  an  in- 
justice has  been  done  because  the  parties  had  been  led  to  a  wrong 
conclusion  by  the  acceptance  of  these  factR  which  later  develpoments 
prove  to  have  been  entirely  unfounded. 

The  tentimony  in  this  case  presents  no  such  situation.  The  in- 
surance carrier  fully  equipped  with  the  proper  means  of  investiga- 
tion and  alert  to  protect  its  own  interests  as  well  as  the  defendant, 
the  insured,  in  due  course  of  time,  obligated  itself  to  pay  com- 
pensation to  the  dependents  of  the  employe  because  death  had  fol- 
lowed as  the  renult  of  an  accident  suffered  by  the  employe  in  the 
course  of  his  employment.  This  agreement  cannot  be  regarded  lightly, 
nor  can  it  be  the  subject  of  frivolous  attacks.  It  would  be  against 
public  policy  and  would  seriously  assault  confidence  in  the  finality 
of  our  proceedings  were  an  invitation  held  out  to  impeach  such 
agreements  in  the  absence  of  the  most  convincing  and  substantial 
testimony, 

In  this  ease  tlie  evidence  upon  the  petition  was  taken  before  a 
Referee  in  consequence  of  the  written  agreement  of  both  parties. 
A  review  of  this  testimony  discloses  the  fact  that  the  most  that  has 
Iieen  presented  in  opinion  testimony  of  physicians  secured  after  the 
execution  of  the  agreement  in  question,  to  the  eflfect  that  death  did 
not  follow  as  n  consequence  of  the  alleged  accident,  which  testi- 
mony, however,  is  offset  by  other  medical  opinions  substantiating 
the  theory  upon  which  the  agreement  was  executed.  This  presents 
an  entirely  different  situation  than  had  this  case  come  before  us 
npon  claim  petition  and  answer.  We  cannot  be  [lersuaded  to  set 
aside  this  agreement  upon  opinion  testimony.  Such  evidence  does 
not  establish  mistaken  facts  within  the  meaning  of  Section  423.  We 
cannot  weigh  one  probability  against  another  and  conclude  that 
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the  one  cauBtitutes  a  fact  and  the  other  does  not.  Should  we  do 
no,  it  would  render  every  agreement  voluntarily  entered  into  between 
■  fcinploye  and  employer  subject  to  subsequent  attack,  whenever  phy- 
Bicians  could  be  found  willing  to  review  an  agreement  and  express 
opinions  contrary  to  the  earlier  understanding  reached  tfaereio. 
The  petition  is  accordingly  dismissed. 


Burket  v.  Heckerman. 
(3  Dept.  Reports,  270G). 

Caaual  emploi/ment — A>  to  what  i»  meant  bt/  casual  empUivment. 

While  eDgased  as  s  carpenter  in  bailding  an  addition  to  tlie  defendant's  carage, 
an  rmiiloye  was  injured.  The  building  of  the  garage  had  no  couuection  with  the 
dcfi'udant'a  busiiioss,  and  the  dairaant's  employment  was  held  to  be  casual. 

Appellant  represented  by  J.  C.  Sheriff,  Pittsburgh. 
Appellee'  represented  by  Alvin  Little,  Bedford. 

OPINION  BY  MACKEY— Chairman— September  14,  1917. 

The-claimant  in  the  above  entitled  case  was  employed  as  a  car- 
penter by  the  defendant  for  the  purpose  of  building  an  addition  to 
the  defendant's  garage,  the  construction  of  which  would  require 
the  work  of  two  men  for  the  period  of  six  or  seven  days.  The  defend- 
ant's business  is  the  manufacturing  of  candy  in  the  Borough  of 
Bedford,  Pennsylvania. 

The  garage  was  used  solely  for  the  purpose  of  stabling  a  pony 
for  the  use  of  the  defendant's  daughter.  In  view  of  the  language 
of  the  Supreme  Court  of  Pennsylvania  in  Marsh  v.  Groner,  we  must 
necessarily  hold  that  the  claimant  in  this  case  was  a  casual  employe 
and  the  building  of  this  addition  to  the  garage,  in  connection  with 
the  home  in  which  the  defendant  lived,  was  not  an  activity  that  could 
be  classed,  in  any  sense,  as  being  in  the  course  of  the  defendant's 
business. 

The  Referee  is  accordingly  reversed  and  the  award  set  aside. 


Anderson  v.  Aetna  Explosives  Co. 
(3  Dept.  Reports,  2707). 

Waget — Computation  of  tragef. 

A  workman  was  employed  under  an  arrangement  whereby  he  was  to  receive  a 

certain  sum,  and,  if  he  worked  regnlarly  for  a  full  month,  an  additional  mm 

equivalent  to  50%  of  hia  stipulated  wages.    In  calealatiug  compenaadou  It  was  bald 

that  the  bonus  or  additional  anm  shoald  be  indnded. 


Appellant  represented  by  Jay  P.  Felt,  Emporium. 
Appellee  represented  b;  Basil  Dolphin,  Kane,  and  MuUin  &  Wootlti, 
Ean& 

OPINION  BY  COMMISSIONER  LEECH— September  14, 1017. 

This  is  an  appeal  taken  by  the  defendant  from  the  award  of  com' 
pensation  by  the  Referee  and  raises  the  single  question  as  to  whether 
or  not  a  "bonus"  paid  to  the  son  of  the  claimant,  under  the  cir- 
cnmstances  of  this  case  set  forth  in  the  evidence,  should  be  included 
as  wages  in  determining  the  average  weekly  wages  of  the  deceased. 
The  deceased,  st  the  time  of  the  accident  which  caused  his  death, 
was  employed  by  the  defendant  company  in  the  manufacture  of  ex- 
plosives, and  it  appears  from  the  testimony  that  it  was  the  custom 
of  the  defendant,  in  addition  to  the  regular  wages,  to  wit;  twenty- 
five  cents  per  hour,  to  hold  fortb  as  an  inducement  to  secure  employes 
and  keep  them  regularly  at  work,  to  pay  all  employes  who  worked 
continuously  in  any  month,  a  further  sum  of  50%  of  their  wages, 
which  was  paid  on  the  1st  or  2nd  of  the  following  month. 

This  "bonus"  arrangement  applied  to  all  common  or  ordinal? 
employes  of  the  defendant  company.  It  was  not  based  on  the  quality 
or  kind  of  work  done,  bat  was  general  in  its  application. 

The  defendant's  witnesses  testified  that  the  deceased  had  worked 
continuously  from  the  date  of  his  employment  in  the  preceding 
mouth,  to  the  end  thereof,  and  was,  under  this  arrangement,  earning 
and  received  from  the  defendant  company,  the  sum  of  $3  per  day, 
for  each  day  of  his  employment. 

Section  309  of  Article  III  reads: 

"Wherever  in  this  article  the  term  "Wages'  is  used, 
it  shall  be  construed  to  mean  the  money  rate  at  which 
the  services  rendered  are  recompensed,  under  the  con- 
tract of  hiring  in  force  at  the  time  of  the  accident,  and 
shall  not  include  gratuities  received  from  the  employer 
or  others." 

Under  the  circumstances  in  this  case,  we  do  not  believe  the 
"bonus"  was  a  gift  or  gratuity.  It  certainly  was  the  inducement 
which  led  the  deceased  to  enter  into  the  employ  of  the  defendant 
company.  On  account  of  the  very  dangerous  character  of  the  work, 
the  defendant  was  obliged  to  offer  extra  inducements  to  secure 
employes.  This  "bonus"  was  as  much  a  part  of  the  wages  and  con- 
tract of  hiring  as  if  expressly  incorporated  into  writing,  and  it  was 
in  force  at  the  time  the  deceased  entered  the  employ  of  the  company 
and  BO  continued  until  his  death.     We .  do  not  believe  that  an 
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employer  can  change  the  real  character  of  Its  relation  to  its  em- 
ploye or  limit  its  liability,  by  calling  a  portion  of  bis  earnings 
"wages"  anil  another  portion  "bonus." 

The  Referee  found  that  the  average  wages  of  the  deceased  at  the 
time  of  his  death,  were  (16.58,  |11.05  of  which  was  paid  at  the 
rate  of  twenty-five  cents  per  hour;  |5.B3  representing  bonus  ot  50%, 
this  l>K>nu8  being  provided  for  all  employes  not  being  discharged  nor 
leaving  the  company's  employ  dnring  any  month. 

We  are  in  full  accord  with  the  findings  of  fact,  conclusions  of 
law  by  the  Referee,  and  therefore  affirm  the  award  and  dismiss  the 
appeal. 


"Frantz  v.  Cambridge  Slate  Co. 
{3  Dept.  Reports,  2724). 

Compensation — Compulation  of  amount  due. 

An  employe,  engaged  to  work  for  $2  per  day,  having  worked  five  daj^  became 
accidentallr  disabled.  Held,  that  the  average  weekly  wage  ehould  be  determined  by 
multiplying  the  said  dail;  wage  by  S). 


Appellant  represented  by  J.  H.  Stevens,  AUentown. 
Appellee  represented  by  Thos.  F.  Diefenderfer,  AUentown. 

OFTNION  BY  COMMISSIONER  LEECH— September  li,  1917. 

This 'is  an  appeal  on  the  part  of  the  defendant  alleging  error  of 
law  on  part  of  the  Referee  in  arriving  at  the  conclusion  that  the 
average  weelily  wages  of  the  deceased  at  the  time  of  his  death  were 
117.72.  Tlie  Referee  stated,  "That  in  order  to  ai'rive  at.  a  fair  average 
weelily  earnings  of  decedent,  it  was  necessary  to  talie  into  con- 
sideration, total  earnings  of  decedent  for  one  year  prior  to  his 
death,"  whereas  Section  309  of  Article  III,  contains,  inter-alia  the 
following  •  •  •  •  If  immediately  prior  to  the  accident  the  rate 
■  of  wages  was  fixed  by  the  day  or  hour  •  •  »,  his  weekly  wages 
Nhall  be  taken  to  be  five  and  one-half  times  hisr  average  earnings  at 
snch  rate  for  »  woriting  day  of  ordinary  length  •  "  •."  The 
uncontradicted  testimony  is  that  the  contract  of  hiring  entered  into 
by  the  deceased  fixed  his  wages  at  Sf2  per  day.  This  testimony 
should  have  governed  the  finding  of  the  Referee  as  to  daily  wages 
of  the  deceased  at  the  time  of  his  death.  He  had  worked  bnt  five 
days  for  this  defendant  when  the  accident  occurred  and  was  entitled 

'  'Hw  pige  Sfl7,  r«w.  Appwlfd  to  COTirtu,  i;     ■    .-ri  ;■,  CnOOQ  IC 
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to  flO  80  that  his  average  daily  wage  was  $2,  which  multiplied  by 
5*/^  a8  required  by  that  portion  of  Section  309  quoted,  matEes  hiB 
average  weelily  wages  to  be  |11,  and  upon  tbis  basis  the  compen- 
sation should  be  computed. 

With  tbis  moditlc.ition  the  findings  of  fact  and  conclusions  of  law 
«re  approved  and  the  award  modified  to  agree  with  tlie  amended 
finding  of  fact  is  aflBrmed, 

The  appeal  is  dismissed. 


Swoyer  v.  H.  C.  Friok  Coke  Co. 
(3  Dept.  Reports,  2720). 
Death — Connection  trilk  accident. 

IE  the  connwtii.n  betwppn  the  accident  ond  tbe  Bubwqiient  death  is  not  clearly 
<>stablishcd,  thv  cinim  for  compcnBatinn,  on  the  pnrt  of  the  dependents,  will  be 
diwillowed. 


Appellant  represented  by  W.  Clyde  Gnibbs,  Pittsburgh. 
Appellee  represented  by  John  J.  Heard,  Pittsburgh. 

OPINION  BY  MACKEY— Chairman^September  14,  1917. 

We  adopt  the  Refci-ee's  findings  of  fact  in  this  case  as  follows: 
"On  May  3.  1910.  H.  O.  Swoyer  was  employed  by  the  H.  0.  Prick 
Coal  Company  at  the  Colonial  No.  1  mine.  Smock,  Pennsylvania, 
as  an  electrician.  On  that  day  while  engaged  in  repairing  a  locomo- 
tive he  made  a  misatej)  and  fell  into  a  repair  pit  striking  his  right 
side  on  the  edge  of  the  pit,  causing  total  disability  from  the  date 
of  the  injury  to  May  28,  191  fi. 

"The  employer  and  employe  on  July  10,  1916,  entered  into  an 
agreement  for  the  payment  of  compensation  on  account  of  these 
injuries  at  the  rate  of  |10  per  week  for  a  period  of  twelve  days, 
nmonnting  to  *1S..13.  which  amount  was  paid  by  the  defendant  and 
receipt  taken  therefor. 

"At  the  time  of  the  fall  and  liefore,  tbe  employe  bad  been  removed 
the  ]dace  of  the  injury,  he  was  seized  with  a  spell  of  vomiting  which 
(•(mtinued  at  varying  inter\-alH  for  a  considerable  length  of  time 
thereafter:  after  being  treated  hy  several  physicians  he  entered  the 
employ  of  the  Erie  Coal  Company  on  October  17,  1916,  where  he 
worked  for  a  period  of  two  weeks,  but  was  compelled  to  cease  his 
activities  because  of  his  ctrndition.  A  swelling,  in  the  meantime  had 
itppeared  on  his  right  side  in  the  region  of  his  liver,  his' feet ^-abd 


face  were  swollen  and  the  Tomiting  retarned  and  bis  ekin  became 
yellow.  AU  tbese  various  symptoms  progreBaed  rapidly  to  tbe  worse 
until  January  30,  1917,  wlien  lie  died  of  cancer  of  the  liver." 

The  Referee  has  concluded  from  this  statement  of  facts,  and  the 
testimony  of  tlie  physicians,  and  upon  the  consideration  of  the  whole 
of  the  testimony,  that  tbe  death  of  the  deceased  was  not  caused  by 
any  injury  which  he  received  while  in  the  employ  of  the  defendant 
lias  consequently  refused  compensation.  It  is  the  opinion  of  the 
Board  that  the  Referee  arrived  at  the  proper  conclusion  in  this 
case.  It  is  evident  that  the  deceased  did  not  receive  a  severe  injury 
to  any  part  of  Jiis  body  which  could  in  any  way  affect  his  liver 
and  stomach.  He  was  in  poor  health  prior  to  the  injury,  had 
been  afflicted  withasttima  for  years  and  an  X-ray  picture  taken  six 
days  after  the  injury  disclosed  the  fact  tliat  the  deceased  was  suffer- 
ing with  chronic  arthritis,  which  was  causing  him  to  be  so  lame 
that  he  used  a  cane. 

The  testimony  reveals  the  fact  that  subsequent  to  the  date  of 
the  injury  the  deceased  bad  developed,  during  a  period  of  nine 
months,  often  recurring  spells  of  vomiting,  particularly  in  the  morn- 
ing, pain  in  the  attdoroen,  loss  of  weight,  swelling  in  tbe  abdomen, 
dropsical  condition  of  tbe  face  and  feet,  jaundice,  cyanosis  and 
white  stools,  all  of  which  are  clearly  indicative  of  a  chronic  in- 
llammation  of  the  liver  and  stomach,  induced  by  falling  compensation 
of  tbe  circulation.  It  is  impossible  to  conceive  of  an  injury  to  the 
liver  by  trauma  in  tbe  absence  of  any  evidence  of  injury  to  the 
suiTounding  structures  for  great  force  must  necessarily  be  exerted 
It)  reach  the  liver. 

The  testimony  shows  that  there  was  no  such  condition,  and  in  onr 
judgment  shows  a  clironic  passive  congestion  of  the  liver  and  stomach, 
induced  by  dilatation  of  the  heart,  undoubtedly  initiated  by  the 
MHlhmatic  condition  of  the  lungs  which  existed  prior  to  the  injury 
iiiid  which  followed  the  customary  retrogressive' course  such  as  ordin- 
arily obtains  in  cases  of  this  character  independent  of  any  injury. 

The  Referee  is  accordingly  sustaineil  and  the  appeal  dismissed. 


Noonan  v.  Atlantic  Refining  Co. 
(3  Dept.  Reports,  2740). 
Dependency — Parent  upon  ohUd. 

Tlie  parents  received  varying  con tribn dona  from  the  decenaed  son,  at  irregntar 
intiTvals,  for  the  nupport  of  the  deceased's  siater  who  was  mentally  defective 
mid  over  tlie  age  of  16  jeara.  The  other  ineome  of  the  household  was  safficient 
I'lr  the  maintenance  of  the  parents.  Held,  that  the  parents  were  partially  d 
>i|H»i  the  earningB  of  the  deceased  hod. 


ially  dependent 

.Gooi^le 
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Claiuiaut  uot  represeuted. 

Defendant  represented  by  E.  J.  Henry,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— September  18,  1917. 

Petition  for  determination  of  compensation  payable  under  agreed 
fact». 

In  this  case  the  facts  are  undisputed.  William  Noonan  a  eon 
of  the  claimants,  Patrick  and  Rose  Noonan,  while  in  the  course  of 
his  employment  for  the  defendant,  Tbe  Atlantic  Refining  Company 
on  Marcli  17,  1917,  fell  overboard  from  a  barge  belonging  to  tlit- 
defendant,  into  the  Delaware  River  and  was  drowned.  His  average 
weekly  wages  at  the  time  of  the  accident  were  fl6.50. 

The  claimant  and  the  defendant  had  joined  in  a  petition  to  deter 
mine  whether  or  not  compeneation  was  payable  on  tbe  ground  of 
dependency  under  the  following  facts  quoted  from  the  petition  on 
file — "decedent's  parents  state  that  some  earnings  in  varying  amounts 
and  at  irregular  intervals  were  given  by  decedent  to  parents,  the 
purpose  of  such  money  being  the  maintenance  of  decedent's  sister 
who  is  over  sixteen  years  of  age,  but  who  is  mentally  defective. 
Tbe  other  income  of  tbe  household  is  sufficient  for  the  maintenance 
of  decedent's  parents." 

In  tbe  judgment  of  the  Board  this  constitutes  partial  dependency 
under  Section  307-(7),  of  the  Pennsylvania  Act  which  provides  "if 
there  be  neither  widow,  widower  or  children,  then  to  the  father  and 
mother  or  to  the  survivor  of  them  if  dependent  to  any  extent  upon 
the  employe  for  support' at  the  time  of  his  death." 

The  law  imposes  an  obligation  upon  the  father  to  support  and 
maintain  and  care  for  the  mentally  defective  sister  of  the  deceasetl, 
therefore,  this  is  a  charge  upon  the  father's  income  which  woubl 
be  sufficient  to  maintain  the  household  but  for  this  cost  incident  io 
the  maintenance  of  the  invalid  daughter.  This  so  depletes  the 
father's  income  as  to  render  him  partially  dependent  upon  the  son's 
contributions.  The  defendant  has  already  paid  $100  as  the  expenses 
of  the  last  sickness  and  burial,  therefore,  the  Board  need  make  no 
order  concerning  the  same. 

It  is  accordingly  decreed  that  the  defendant  pay  to  Patrick  Noonnn 
and  Rose  Noonan  the  parents  of  William  Noonan  20%  of  the  d»' 
ceased's  weekly  wages  |16.50,  or  f3.30  per  week,  for  a  period  of  IWO 
weeks.    Said  payments  to  begin  on  March  17,  1917. 


Auley  V.  Pittsburgh  Coal  Company. 

(3  Dept.  Reports,  2742). 

Practice — Revieio  of  eompenialion  agreement  or  atoord. 

If  thn  average  wepU;  earnings  of  an  employe  are.  by  mistake,  fncorrectl;  ^iod 

In  the  compcnsatian  agreement,  tbe  Board  wlil  on  petition  for  revlev  make  Ituni 

modification  tn  die  asreetnent  as  to  make  It  conform  to  the  facta. 


Appellant  represented  hy  Louis  Little,  Pittsburgh. 
Appellee  represented  by  Clare  J,  Trager,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— September  18, 1917.  ' 
This  is  a  petition  by  the  claimant  to  review  Compensation  Agree- 
ment No.  110022,  entered  into  between  him  and  the  defendant  com- 
pany on  November  23,  A.  D.,  1916,  and  approved  by  the  Workmen's 
Compensation  Board,  April  11,  1917.  The  petitioner  alleges  that 
he  can  neither  read,  write  nor  speak  the  Engliiih  language,  and 
that  he  was  informed  by  an  interpreter,  who  seems  to  have  been 
incompetent,  at  the  time  of  signing  the  agreement,  that  he  would 
receive  compensation  at  the  rate  of  flO  per  week,  whereas  in  the 
agreement  executed  by  him,  liis  average  weekly  wages  at  the  time  of 
his  injur}',  were  fixed  at  |10.34,  and  the  weekly  compensation  at 
fifty  per  cent,  thereof,  or  fo.lT.  The  testimony  was  that  the  claimant 
worked  for  the  defendant  only  one  day,  and  part  of  another  day, 
and  that  he  was  paid  by  the  ton.  The  claimant  testified  tliat  on  the 
first  day  he  worked  eight  hours  and  on  the  second  three  and  one- 
half  hours,  until  he  was  iujured,  and  that  some  of  the  cars  he  loaded 
on  the  second  day,  were  credited  to  his  buddy. 

It  was  admitted  that  the  information  from  which  the  compensa- 
tion agi-eeraent  was  filled  out  in  the  office  was  obtained  from  the 
Company's  records.  We  are  clearly  of  the  opinion  tliat  a  mistake 
was  made  in  fixing  the  average  weekly  wages  of  the  claimant  at  flO.34, 
which  would  mean  that  this  miner  earned  fl.88  per  day.  In  his 
petition,  the  claimant  sets  forth  that  he  was  earning  about  f.50 
per  hour  for  eight  hours  each  day,  or  |4  i>er  day.  The  claimant 
testified  that  during  the  eight  hours  worked  by  him  the  first  day 
he  was  employed  by  the  defendant  company,  he  cleane<l  up  the  room, 
and  loaded  five  cars  of  coal,  and  the  second  day  he  worked  three  and 
oue-half  hours  before  he  met  with  the  accident  causing  the  injury. 
We  are  satisfied  that  the  claimant  was  earning,  on  an  average,  more 
than  $20  per  week,  and  that  his  comiiensation  should  have  been 
fixed  at  #10  per  week. 

The  Board,  therefore,  modifies  the  agi-eenient  entered  into  by  the 
claimant  with  the  defendant  in  this  case,  by  fixing  the  weekly 
compensation  to  lie  paid  to  the  claimant,  at  ^10.00,  instead  of  |5.17, 
as  thei"ein  fixed. 


Pylypiw  r.  Lorain  Steel  Co. 

(3  liept.  Reports,  2726). 

Limitation  irithiH  which  claimt  and  appealu  mimt  he  filed — Claims. 

The  clRlmaiit  wae  injured  on   March  2S,  191<i,     He  filed  hU  daim  petitiom  |q(i 

Aiiril   2,   1017.      Held,   that   the   Board   was   without   Juriadiction   to   coDsider'^tba 

petition. 


Appellant  represented  b;  Robert  C.  Boerle,  Johnatown. 
Appellee  r^reeented.  by  Allen  Bose,  Johnstown. 

OPINION  BY  MACKEY— Chairman— September  18,  1917. 

This  action  is  nndoubtedly  barred  by  statute  of  limitation  as 
provided  in  Article  III,  Section  315  of  the  Pennsylvania  Workmen's 
Compensation  Act  of  1915,  which  reads  "in  cases  of  personal  injury 
all  claims  for  compensation  shall  be  forever  barred,  aniess,  within 
one  year  after  the  accident  the  parties  shall  have  agreed  upon  the 
compensation  payable  under  thiB  Article ;  or  unless  within  one  year 
after  the  accident,  one  of  the  parties  shall  'have  filed  a  petition  as 
provided  in  Article  IV,  etc." 

It  is  admitted  that  the  accident  happened  on  March  28,  1916, 
while  the  claim  petition  waa  not  filed  until  April  3,  1917,  The  Board 
is  consequently  without  juriudiction  in  the  case.  The  disallowance 
of  the  Referee  is  accordingly  aflBrmed  and  the  appeal  dismissed. 


McElroy  «.  Giithbert  Bros. 
(3  Dept.  Beports,  2752). 

Evidence — Fittdingt  of  fact  hg  Referee. 
ot  affirm  a  finding  of  total  disability  unkf«  tile  evidence  fully 


Appellant  represented  by  M.  M.  Welsh,  Pittsburgh. 
Appellee  represented  by  Ralph  Strawbridge,  Pittsbui^h. 

OPINION  BY  COMMISSIONER  LEECH— September  18,  1917. 

This  is  a  petition  for  modification  of  compensation  agreement 
entered  into  by  the  petitioner  and  his  employer  on  August  11,  1916, 
in  which  it  was  stated  that  tlie  nature  and  cause  of  the  injury  to  the 
claimant  were  as  follows: 

"General  contusions  of  body.     Taken  to  St.  Francis 
Hospital,  who  reports  injured's  back  broken." 

It  was  also  agreed  that  the  average  weekly  wages  of  tbe  claimant  at 
the  time  of  injury  were  $15.12,  and  that  the  weekly  compensation  to 
1>e  paid  was  |7.56. 

On  May  8,  1917,  the  petitioner  filed  with  the  Bureau,  his  petition 
for  modification  of  the  aforesaid  agreement,  alleging  that  the  dis- 
ability of  the  claimant  had  increased  as  follows: 

"The  injury  to  my  back,  which  has  been  broken)^     8 
permanent,  causing  total  disability." 
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and  further  alleging  in  support  thereof,  the  following  facta: 
"I  am  unable  to  do  manual  labor  by  reaaon  of  the 
injury  above  stated,  and  am  permanently  disabled." 

This  petition  for  modification  was  referred  to  Referee  Dunn,  of  tho 
I'^ighth  District,  who  took  testimony  in  said  matter,  and  found, 
inter  alia,  as  follows: 

"Second.  Your  Referee  finds  as  a  fact,  that  the  claim- 
ant, John  KlcPjlroy,  as  a  result  of  the  accident  occuring 
June  22, 1916,  has  suffered  a  permanent  total  disability." 

inid  accordingly  modified  the  agreement  "so  that  the  same  may 
provide  for  compensation  to  the  claimant  for  a  period  of  five  hundretl 
weeks,  after  the  first  fourteen  days  of  disability,  at  the  rate  prpvided 
in  said  compensation  agreement." 

We  have  carefully  considered  all  the  testimony  in  this  case,  and 
in  view  of  the  fact  that  the  defendant  paid  the  weekly  compensa- 
tion agreed  upon  until  the  presentation  of  this  petition,  and  at 
the  hearing  expressed  its  willingness  to  continue  to  make  said  pay- 
ments promptly  during  the  disability  of  the  claimant,  together  with 
the  fact  that  the  physicians  called,  declined  to  testify  that  the 
claimant  was  totally  and  permanently  disabled,  the  Board  is  of 
the  opinion  that  the  Referee  erred  in  finding  that  the  claimant  was 
totally  and  permanently  disabled,  and  in  modifying  the  agreement, 
as  iiforesaid.  The  testimony  of  the  doctors  called  is  to  the  effect 
that  it  will  require  some  considerable  time,  under  proper  treat- 
ment, before  it  can  be  concluded  that  the  claimant  is  permanently 
disabled. 

In  view  of  the  fact  that  the  defendant  at  the  hearing,  expressed  its 
willingness  to  enter  into  an  agreement  Ttqtb  the  claimant  on  the 
basis  of  a  permanent  and  total  disability  at  the  end  of  one  year 
from  the  date  of  the  hearing,  in  case  the  claimant's  physical  condi- 
tion was  not  improved,  and  the  further  fact  that  neither  claimant 
not  defendant  is  in  any  way  inconvenienced  or  injured  by  the  delay, 
the  Board  directs  that  the  case  be  marked  "continued"  until  the 
expiration  of  the  period  of  one  year  from  May  31,  1917,  the  date  of 
the  hearing,  at  which  time,  If  the  claimant  so  desires,  application 
may  be  renewed. 


Schliet  V.  Independent  Refining  Co. 
(3  Dept.  Reports,  2748). 

Agrecmenti  bclweeti  parties  auhaegvent  lo  aeeident — Ai  to  modifi4}atioa  or  termvta- 
tion  thereof.  *, 

A  Kllght  injary,  with  no  evidence  of  loas  of  carnine  power,  will  not  justify  modi- 
fication of  an  agreement  or  awnrd. 


Oinimant  reprcBented  by  John  M.  McGUl,  Oil  City. 
Derendant  r^resented  by  D.  B.  Hamilton,  Erie. 

OPINION  BY  COMMISSIONER  LEECH— September  18, 1917. 

On  June  2,  ldl6,  the  claimant  met  with  an  accident  in  the  coarse 
or  iiis  employment  by  the  (lefendaut  company  as  a  result  ol  which 
lie  was  disabled,  and  on  June  22,  I!)16,  the  claimant  and  defendant 
(executed  a  compensation  agreement  in  which  it  was  stipulated  that 
the  nature  and  cause  of  the  injury  was, 

"Third  and  fourth  fingers  in  right  hand  cut  and 
bruised.   Leader  in  fourth  finger  cut." 

The  defendant  agreed  to  pay  compensation  at  the  rate  of  |7.15, 
during  period  of  disability. 

On  April  9,  1917,  the  claimant  filed  with  the  Board  his  petition 
for  review  of  the  said  compensation  agreement,  alleging: 

"That  the  agreement  was  based  upon  a  mistake  in 
not  tailing  into  consideration  or  allowing  anything  for 
the  permanently  crippled  condition  of  his  right  hand 
and  the  obvious  and  necessary  loss  of  earning  power 
therefrom  and  depreciated  thereby,  and  in  allowing  one- 
half  wages  for  actual  loss  of  time  only." 

claiming  he  did  not  know  the  meaning  or  effect  of  the  agreement 
which  had  been  entered  into. 

By  consent  of  the  parties  and  in  order  to  accommodate  the  claim- 
ant and  his  witnesses  and  all  parties  concerned  it  was  agreed  that 
the  testimony  in  the  case  should  be  taken  before  Referee  Smith 
and  submitted  to  the  Board  for  its  action.  The  testimony  is  now 
before  us  for  consideration  and  we  find  the  following  facts  established 
by  the  evidence: 

First.  The  claimant  had  an  injury  on  the  back  of 
the  little  finger,  extending  over  on  to  the  ring  finger 
of  the  right  hand.  The  extensor  tendon  of  the  small 
finger  was  cut  across.  As  a  result  of  infection  the  meta 
phalangial  joint  of  the  little  finger  is  permanently  stiff 
and  the  motion  in  the  ring  finger  is  slightly  diminished 
which  will  improve. 

Second.  Whilst  the  hand  is  partially  disabled  as  to 
the  use  of  the  little  finger,  this  disability  or  injury  will 
not  prevent  him  from  doing  as  much  work  as  he  did 
before.  With  average  work  he  can  get  along  as  well 
as  the  average  man. 

Third.  The  claimant  was  earning  at  the  time  of  the 
accident  f2.30  a  day  and  returned  to  work  on  July  24, 
1916  at  f2.52  per  day  and  at  the  time  of  the  hearing  was 
earning  37i^c  per  honr  for  eight  hours  or  $3.  per  daji 


In  view  of  these  facts  the  Board  ratiticH  the  agreement  entered 
into  in  this  case  and  terminates  It  as  of  July  2i,- 1916,  when  the 
claimant  ret\irned  to  worlt  at  an  increased  earning  capacity. 


Brown  v.  Delaware,  Lackawanna  &  Weatem  R,  R.  Co. 

(3  Dept.  Reports,  2731 1. 

Death — Conneclion  icilh  accident. 
The   burden    rcxts   nitun   the   cUimaQt  to   prove   that   the   ilm^dent's   death    wm 
the  rcsnlt  of  an  aocidpnt  occurring  in  the  course  ot  emplnj'nicnt.    If  this  burden 
is  not  met  the  clnim  must  fall. 

Appellant  representwl  I>y  Geoi^e  Morrow,  Bcrantou. 
Appellee  represented  by  J.  Hayden  Oliver,  St-ranton. 

BY  COMMISSIONER  LEECH— September  18,  1917. 

A  question  of  fatrt  has  been  raised  by  this  appeal.  It  is  admitted 
that  the  deceased,  husband  of  the  claimant,  whilst  in  the  conrse 
of  his  employment  as  a  miner,  on  December  7, 1916,  suffered  a  stroke 
of  aiK>plexy.  which  eight  days  later  resulted  in  his  death. 

One  witness  testified  that  he  was  engaged  in  cutting  a  hole  with 
a  mining  machine  nearby,  when  the  deceased  It'll ;  that  the  deceased 
was  carrying  a  piece  of  stone  or  blackhead,  weighing  about  10  or 
50  pounds  to  the  job  and  was  going  over  a  place  in  the  mines, 
which  he  described  as  "very  slippy,  just  like  ice"  and  that  he  "saw 
his  feet  go  and  he  fell  right  back  and  struck  his  back  and  shoulders 
and  head  on  t)ie  rock."  The  witness  went  to  his  assistance  and 
found  him  unable  to  t^peak.  He  was  suffering  from  a  stroke  of  apop- 
lexy or  hemi'plegia.    He  never  spoke  after  his  fall. 

The  question  in  dispute  is,  "Did  the  stroke  of  apoplexy  result 
from  the  injuries  cuumihI  by  the  fall,  or  did  the  deceased  fall  as  a 
result  of  the  stroke?"  Tlie  physicians  who  examined  the  deceased 
^liortly  after  the  fall,  testified  that  they  made  a  very  thorough 
examination  and  found  no  evidence  of  any  wounds,  such  as  bruises 
or  cuts  on  the  Imdy,  and  that  a  blow  sufficient  to  cause  apoplexy 
would  have  to  lie  a  very  severe  one  sufBcient  to  bruise  the  body. 
They  also  testitted  that  the  deceased  was  suffering  from  chronic 
Bright's  disease,  and  arteriosclerosis,  in  an  advanced  state,  with 
blood  pressure  of  one  hundred  and  eighty.  The  deceased  was  a  man 
over  fifty  years  of  age. 

The  very  important  testimony  of  the  principal  witness  for  the 
claimant,  to  the  effect  that  he  had  seen  the  deceased  slip  and*Raw 
him  fall,  as  described  by  him,  was  contradicted  by  his  own  signed 
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statement  made  to  another  witness  who  was  investigating  the  matter, 
to  whom  the  witness  said  at  tlie  time  he  signed  the  statement,  that 
he  could  not  swear  positively  just  what  did  cause  the  deceased  to 
fall. 

The  Beferee,  after  a  full  and  careful  hearing  in  which  all  of  the 
testimony  was  evidently  introduced,  found  as  a  fact  that  the  de- 
ceased did  not  suffer  any  violence  to  the  physical  structure  of  his 
body,  nor  did  his  death  occur  as  the  result  of  any  violence  by  acci- 
dent in  the  course  of  employment  l>y  tlie  defendant.  He  was  evi- 
dently convinced  by  the  testimony  that  the  fall  was  caused  by  a 
stroke  of  apoplexy  was  not  caused  by  any  injury  resalting  from 
a  fall.  The  burden  was  upon  the  claimant  to  prove  that  the  death 
of  the  deceased  was  the  result  of  an  accident. 

We  agree  with  the  findings  and  conclusions  of  the  Referee  that 
this  was  not  established  by  the  evidence  in  this  case  and  that  the 
.  Referee  did  not  err  in  disallowing  the  claim.  The  disallowance  is 
therefora  affirmed  and  the  appeal  dismissed. 


*Pater  v.  Superior  Steel  Co. 
(3  Dept.  Reports,  2729). 
Use  of  member,  low  of — Arm. 

The  clBimant  «ustained  the  anpatDtion  of  bis  arm  just  below  the  elbow. 
There  was  further  tujury,  however,  which  prevented  the  normal  use  of  the  remalD- 
!ng  portion  of  the  arm,  the  elbow  being  capable  of  only  one-tenth  its  normal 
motion.  Held,  tliat  the  claimant  had  loot  the  use  of  an  arm  and  die  award  of 
the  Referee  was  afflrmed. 


Appellant  represented  by  R.  M.  McWade,  Jr.,  Pittsburgh. 
Appellee  represented  by  Allan  Davis,  Pittsbui^h. 

OPINION  BY  COMMISSIONER  LEECH— September  18, 1917. 

This  is  an  appeal  from  award  of  compensation  by  Referee  Dunn. 
There  is  no  dispute  concerning  the  facts  in  this  case.  The  claimant, 
whilst  in  the  employ  of  the  defendant  company,  on  March  21,  1917, 
while  "catching  scrap"  slipped  on  the  floor  and  his  arm  was  caught 
and  crushed  in  the  roll,  necessitating  amputation  at  or  near  the 
elbow,  there  being  nbont  three-quarters  of  an  inch  of  the  bone  left 
below  the  elbow. 

"•See  pi|e  687,  Case.  ASPenlKl  to  CflnrtL  Diqilired  w  V^i'i)^  IL 


flection  306'(c)  of  Article  III,  contatDS  this  provision: 

"Amputation  l>etween  elbow  and  wrist  shall  be  con- 
sidered as  the  equivalent  of  the  loss  of  the  band  and 
amputation  between  the  linee  and  ankle  shall  be  consid- 
ered as  the  equivalent  of  the  loss  of  the  foot ;  amputa- 
tion at  or  above  the  elbow  shall  be  considered  as  the  loss 
of  an  arm,  and  amputation  at  or  above  the  knee  shall  be 
conaidereil  as  the  loss  of  a  leg." 

If  we  were  limited  to  the  language  of  this  section,  we  would  be 
compelled  to  rule  that  the  amputation  in  this  case  was  equivalent 
to  the  loss  of  a  hand  and  not  the  loss  of  an  arm,  as  the  amputation 
was  made  between  tlie  elbow  and  wrist,  but  in  this  particular 
case,  there  was  other  and  further  injury  to  the  remaining  portion 
of  the  arm,  causing  a  further  incapacity  than  the  amputation  itself 
would  cause.  The  Referee  found  that  in  addition  to  the  amputa- 
tion, there  was  further  injury  which  incapacitated  the  claimant  as 
to  the  use  of  the  remaining  portion  of  his  arm,  in  that  he  has  about 
one-tenth  of  the  normal  motion  of  the  elbow  left,  and  this  would 
affect  the  use  of  the  arm  to  the  same  extent  as  if  it  had  been 
amputated  above  the  elbow  and,  for  that  reason,  the  Referee  con- 
cluded that  the  claimant  had  lost  the  use  of  his  right  arm,  within 
the  meaning  of  Section  306- (c)  of  the  Workmen's  Compensation 
Act.  He,  therefore,  concluded,  as  a  matter  of  law,  that  the  claimant, 
having  sustained  an  injury  by  accident  in  the  course  of  his  employ- 
ment with  the  defendant  company,  resulting  in  the  permanent  loss 
of  the  use  of  bis  right  arm,  he  is  entitled  to  compensation  from 
the  defendant  at  the  rate  provided  in  Section  30&(c),  or  50%  of 
his  average  weekly  wages  for  215  weeks,  and  in  addition  thereto,  a 
sum  not  exceeding  |75,  for  medical,  surgical,  and  hospital  expense^ 
during  the  Arst  14  days  of  disability,  if  the  same  has  not  already 
been  paid,  and  made  his  award  accordingly. 

We  have  exiimined  this  case  carefully  and  have  concluded  to 
sustain  the  ReferiH^'s  findings  of  fact,  conclusions  of  law,  and  there- 
fore affirm  the  award  and  dismiss  the  appeal. 


"Turkovic  v.  Pittsburgh  Crucible  Steel  Co. 
(3  Dept.  Reports,  2730). 

C(in«(ruo(io»  of  the  provishru  of  the  Workmen'*  Compentalinn  AkI  of  1915. 

The  Workmen's  CompeoiatioD  Act  of  191S  la  to  be  construed  broadly  m  that  it! 
iiinnifeBt  purposes   may  he  carried   out.  ,--  , 

Diq.lircdcvCOOQlC 

•B»  ps(«  afl7,  Cu«  Appulcd  to  Courti.  ^ 


Vbb  of  member,  loai  of — Ai  to  determiniim  fact  of  lost. 

In  determining  whether  a  claimant  bas  lost  a  member,  tlie  Board  will  confine 

iU  inquiry  lai^elp  to  tlie  ability  of  tbe  claimant  to  pertorm  tbe  duties  Inddeat  to 

the  general  line  of  cDiployment  in  which  be  was  engaged  at  the  time  of  the  injury. 

(Maseth  K.  Hubbard  &  Company,  2  Dept.  Reports,  1281,  followed). 


Appellant  represented  by  J.  C.  Sheriff,  Pittsburgh. 
Appellee  represented  by  Richard  8.  Holtz,  Beaver. 

BY  COMMISSIONER  LEECH— September  18,  1917. 

Alter  a  full  hearing  and  consideration  of  all  tbe  testimony  in 
this  case  the  Referee  found  as  a  fact  that  the  injury  suetained 
accidentlj  by  the  claimant  on  Nevember  7,  1916,  whilst  in  the  course 
of  his  employment  by  the  defendant  company  had  resulted  \u  the 
permanent  loss  of  the  use  of  bis  left  hand  for  all  practical  purposes 
as  a  working  hand. 

This  Board  has  followed  tbe  suggestion  of  the  Courts  and  uni- 
formly held  that  the  Workmen's  Compensation  Law  is  to  be  con- 
strued broadly  for  the  purpose  of  carrying  out  its  manifest  purpose. 

In  Maseth  «.  Hubbard  &  Co.,  2  Dept.  Reports,  1281,  in  an  opinion 
by  Commissioner  Scott,  the  Board  held  that: 

"In  applying  the  letter  and  spirit  of  the  Workmen's 
Compenscation  Act  of  1915  we  will  have  regard  not 
so  much  to  what  may  be  true  as  to  the  exceptional 
man  capable  of  taking  up  special  and  particular  lines 
of  employment  after  he  may  have  suffered  an  injury, 
but  rather  as  to  what  is  true  of  tbe  average  man  in  the 
general  line  of  the  employment  in  which  be  may  l!>e 
when  the  injury  overtakes  him  in  tbe  course  of  such 
employment  and  as  to  what  will  meet  the  disability  and 
needs  of  the  average  man  at  the  very  time  the  injury 
occurs." 

We  will  continue  to  follow  tliis  policy  and  therefore  adopt  the 
tindings  of  fact  by  tbe  Referee,  approve  his  conclusions  of  law 
and  atDrm  tlie  award. 

The  appeal  is  dismissed. 


Morgan  v.  Bethlehem  Steel  Co. 

(3  Dept.  Reports,  2820). 

Practice — Petition  for  delemtinalion  of  eompentation  on  ogrted  faeta. 
A  petition  for  tbe  determination  of  compensatiDn  upon  agreed  fact*  waa  dismissed     j 
because  the  feet  of  dependency  had  not  been  established.    A  second  petition  wWs'^ 
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filed,  asking  tor  a  hearing  to  prove  depcndeacy.  This  petition  wa8  referred  to 
a  Referee  who  took  lestttnoiij'  and  found  that  dependency  existed  upon  the 
part  of  the  step-fother  and  mother.  The  Board  hrld  that  there  was  sufficient 
evidence  to  support   the  Referee's  finding,  and  awarded  compeiisution   accordingly. 


Claimant  not  represented. 

Defeudant  represented  by  George  W.  Vary,  Bethlehem. 

OPINION  BY  MACKEY— Chairman— September  28,  1917. 

This  ease  tirst  came  before  the  Board  upon  agreement  of  facts 
:is  to  the  death  of  tbe  deeeaaed  who  is  a  brother  of  the  then  claimant, 
Rufns  W.  Sci-een.  There  were  no  facts  therein  which  established 
dependency  of  any  one.  At  that  time  we  dismissed  the  case  without 
pi-ejudice.  Taking  advantage  of  our  suggestion  a  petition  was  filed 
by  tlie  claimant  asking  for  a  hearing  in  order  to  prove  dependency. 
The  testimony  was  t^iken  by  Referee  Seidel,  The  procee<lings  there- 
fore are  equivalent  to  a  claim  petition  and  will  be  disposed  of  by 
us  as  though  such  were  the  case. 

The  Refei-ee  has  found  as  a  matter  of  fact  that  the  real  dependents 
in  the  case  are  George  L.  Morgan  and  Mary  Morgan,  stepfather  and 
mother.  It  is,  therefore,  ordered  that  the  title  to  this  case  be  amended 
accordingly.  The  Referee  has  found  that  tbeee  parents  were  de- 
pendent ui>on  the  earnings  of  their  son  at  the  time  of  the  accidents 
which  caused  his  death.  The  testimony  fully  substantiated  the 
finding  of  the  Referee  and  accordingly  we  make  tbe  following  award. 

It  is  ordered  that  the  defendant,  The  Bethlehem  Steel  Company 
pay  to  the  claimants,  George  L.  and  Mary  Morgan,  dependent  par- 
ents or  survivors  of  them  20%  of  the  average  weekly  wage  of  the 
deceased  which  was  |20  per  week  or  ^  a  week  for  a  period  of  300 
weeks,  the  payments  to  begin  the  27th  of  August.  1917.  The  agree- 
ment stipulates  that  the  burial  expenses  were  paid  by  the  employer 
Ivefore  the  date  of  the  petition,  therefore,  the  Board  need  make  no 
order  in  respect  thereto. 


.  Delaware,  Lackawanna  &  Western  R.  R.  Co. 
(3  Dept.  Reports,  2822). 


Death — Connection  icith  accident. 
Tlie  cniin<«tlnn   bctw<>en   the   an-ident   and   the   death   of   tlie  en^oye   moat   1 


dearly  proven,  or  compensation  will  be  denied. 


HEAMNG  DE  NOVO. 
Before  the  Workmen's  Compensation  Board  at  ScrantOD,  June  6, 
1917,  Members  preseut:  John  A.  Scott  and  James  W.  Leech. 

Appellant's  Counsel,  J.  H.  Oliver,  Scranton. 
Appellee's  Counsel,  Koger  J,  Dever,  Wilkes-Barre. 

APPEARANCES. 

The  claimant,  Annie  Tuffy,  with  her  counsel,  Roger  J.  Dever,  Esq. 
J.  H.  Oliver,  Esq.,  on  behalf  of  the  defendant. 

CL^VIMANT'S  WITNESSES. 
Thomas  McDonald, 
Mrs.  Annie  Tuffy, 
George  Griffiths, 
l>r.  Peter  C.  Manley, 
Dr.  M.  H.  Quiun, 
Dr.  E.  H.  Rebhorn. 
Dr.  Wm.  H.  (jorrigan, 
Dr.  P.  A.  McLaughlin. 

DEFENDANT'S  WITNESSES. 

lila  Dickinson, 

Dr.  J.  M.  Wainwright, 

Dr.  E.  M.  Noecker, 

Dr.  Frank  P.  Strome, 

Dr.  J.  Norman  White, 

Dr.  W.  li.  Lundblad. 

The  bearing  de  novo  in  this  case  has  in  a  very  satisfactory  way 
cleared  up  the  obscurity  and  doubt  as  to  tbe  proximate  cause  of 
the  death  of  the  claimant's  husband,  which  had  existed  in  the  minds 
of  the  members  of  tbe  Board  on  a  reading  of  the  testimony  taken 
before  the  Refei'ce  and  wliich  was  before  the  Board  upon  the  hear- 
ing of  the  appeal  by  tbe  defendant  from  the  award  made  by  Referee 
Beemer. 

The  deceased  employe  and  the  defendant  at  the  time  of  the  injury 
to  the  claimant's  husband  sustained  such  contract  relation  each 
to  the  other  as  to  be  subject  to  tbe  provisions  of  Article  III  of 
the  Workmen's  Compensation  Act  of  1915.  There  is  no  doubt  from 
the  evidence  that  tbe  claimant's  deceased  husband,  John  Tuffy,  on 
February  ly,  1916,  met  with  an  accident  while  he  was  scrubbing 
the  floor  of  the  engine  room  of  the  defendant's  electric  power 
plant,  which  caused  n  hernia  on  his  left  side. 

The  only  question  of  dispute  or  doubt  before  the  Board  as  before 
the  Referee  is  as  to  the  proximate  cause  of  the  death.    The  claimant's 


contentiou  being  that  the  fall  of  ber  husband  against  the  iron 
railiog,  and  whicli  cansed  the  hernia,  so  affected  a  latent  or  concealed 
cancer  condition  as  to  aggravate  and  accelerate  this  disesBC  and 
thereby  became  the  proximate  cause  of  death  and  that  death  re- 
sulted from  the  violence  of  the  fall  and  its  resultant  effects. 

The  testimony  of  a  number  of  eminent  and  skilled  physicians  and 
Mut^eoDS  was  heard  by  the  Board.  Several  of  them  had  treated  or 
operated  upon  the  deceased  employe  during  his  illness.  TT'.sir  first 
examinations  had  discovered  only  tbe  presence  of  a  hernia.  Tbib 
hernia  did  not,  when  reduced  by  the  ordinary  means,  giv:>  permanent 
relief  and  the  sick  man  was  taken  to  the  Moses  Taylor  Hospital, 
where  he  submitted  to  what  was  intended  to  be  nu  operation  for 
hernia.  Dr.  J.  M.  Wainwright,  chief  surgeon  of  the  defendant  com- 
pany, and  a  skilled  operator  on  the  sui^ical  staff  of  this  hospital, 
assisted  by  Dr.  Repbom,  performed  the  operation  and  discovered 
after  making  tbe  ordinary  incision  for  hernia  and  examining  the 
same,  that  the  hernia  condition  was  not  the  seat  of  the  fatal  disease. 
Exploration  of  the  abdomen  discovered  the  existence  of  a  large  mass 
of  pus  in  the  pelvic  cavity.  Further  examination  showed  a  cancerous 
growth  on  tbe  rectum  the  size  of  a  flst.  An  artificial  anus  was  made 
and  the  cavity  drained  of  the  pus.  The  contention  of  the  defendant 
is  that  the  immediate  cause  of  death  was  tlie  peritonitis  set  up  by 
infection  breaking  through  the  walls  of  the  rectum  into  the  pelvic 
cavity,  which  infection  was  liberated  into  the  cavity  and  tbe  abdomi- 
nal T^ion  by  reason  of  the  cancer  eating  through  the  walls  of  tbe 
rectum;  that  peritonitis  was  the  resultant  complication  of  the  can- 
cer and  that  tbe  disease  at  this  time  although  it  bad  not  reached  its 
last  stages  was  the  proximate  cause  of  the  death  of  John  Tuffy.  The 
opinions  of  the  medical  witnesses  on  tbe  effect  of  these  conditions  are 
fully  stated  in  the  testimony. 

From  a  consideration  of  tbe  physical  facte  and  circumstances  at- 
tending the  injury  sustained  February  13,  1916,  narrated  in  the  testi- 
mony and  from  an  analysis  of  the  expert  testimony  of  the  physicians, 
this  Board  has  reached  the  conclusion  that  notwithstanding  the  injury 
produced  a  somewhat  serious  hernia,  tlie  hernia  was  not  the  cause  of 
death,  but  that  the  immediate  cause  of  death  was  infection  introduced 
into  the  system  by  the  action  of  a  cancerous  growth  in  the  jtelvic 
cavity  and  that  tlie  cancer  of  tbe  rectum  was  the  proximate  cause  of 
death;  that  neither  the  ojieration  for  hernia  nor  the  shock  of  the 
blow  or  fall  which  evidently  produced  the  hernia  in  any  way  aggra- 
vated or  accelerated  the  cancer  condition  so  as  to  produce  the  peri- 
tonitis which  was  the  immediate  cause  of  death. 


icvGooi^lc 


FINDINGS  OP  FACT. 

Tbe  Board  finds  the  following  facts: 

First.  That  neither  John  Tuffy,  the  claimant's  deceased  husband, 
nor  the  Delaware,  Lackawanna  &  Western  RaUroad  Company,  the 
defendant,  served  notice  on  the  other  rejecting  the  Workmen's  Com- 
penBation  Act  of  1916. 

Second.  That  on  February  13, 1910,  John  Tuffy,  was  in  the  employ 
of  the  defendant  in  the  engine  room  of  its  electric  power  plant  and 
while  scrubbing  the  room,  slipped  and  fell  against  an  iron  railing  and 
was  injured. 

Third.  That  no  notice  was  served  by  the  deceased  employe  on  the 
defendant  of  the  happening  of  the  injury. 

Fourth.  That  the  injury  sustained  by  John  Tuffy  while  employed 
by  the  defendant  company  resulted  in  a  left  inguinal  hernia. 

Fifth.  That  the  employe  continued  to  work  with  slight  interrup- 
tions from  February  13,  1916,  until  April  2,  1916,  at  which  time  he 
was  taken  ill,  called  his  physician  and  was  sent  to  the  Moses  Taylor 
Hos]Htal  where  he  was  operated  on  for  hernia  April  8, 1916,  and  died 
after  this  operation  on  April  16,  1916;  that  the  immediate  cause  of 
death  was  peritonitis  which  was  brought  about  by  cancer  of  the  rec- 
tum, which  we  find  was  the  proximate  cause  of  the  death  and  was  a 
disease  independent  of  the  hernia  which  resulted  from  the  injury,  and 
that  neither  the  shock  of  the  fall  nor  the  operative  procedure  for 
hernia  in  any  way  aggravated  the  cancer  or  peritonitis,  nor  hastened 
the  death  of  John  Tuffy. 

CONCLUSIONS  OF  LAW. 

The  Board  having  found  as  a  fact  that  the  injury  sustained  by  the 
decased  employe,  John  Tuffy,  in  falling  against  the  iron  railing  while 
working  on  the  premises  of  the  defendant,  did  not  naturally  result  in 
his  death,  but  that  he  died  as  the  result  of  peritonitis,  being  a  com- 
plication of  a  serious  cancer,  and  that  the  proximate  cause  of  death 
was  the  cancer,  concludes  as  a  matter  of  law  that  the  claimant  and 
her  children  are  not  entitled  to  Compensation  under  Article  III  of 
the  Workmen's  Compensation  Act,  and,  therefore,  disallows  compen- 
sation and  directs  that  no  bill  of  costs  be  filed  by  either  party. 


Creely  v.  Philadelphia  Can  Co. 


Employe  under  tii  years, 


Where  it  is  admitted  that  an  employe  under  IG  years  of  age  was  lawfully  en 
ployed  and  his  activities  in  uo  way  violated  the  Child  Labor  Law,  he  is  entitled  to 
Compen&atioD.  ,  LjiOOJ^IC 


.LnOO^^IC 


Claimant  not  represented. 

Defendant  represented  by  A.  M.  Tucker,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— September  28,  1917. 

This  case  comes  before  the  Board  for  determination  of  compensa- 
tioB  under  agreed  facts.  Charles  A.  Creely  was  employed  by  the 
defendant,  Tbe  Philadelphia  Can  Company,  231-25  New  Street,  Phila- 
delphia. He  was  fourteen  years  of  age  on  February  12,  1917,  He  had 
been  employed  by  the  defendant  company  for  three  weelts  previous  to 
the  day  of  the  accident,  July  6,  1917.  He  wa^  injured  in  the  course 
of  his  employment.  His  left  eye  was  ruptured  and  enucleation  fol- 
lowed. 

It  is  admitted  that  the  boy  was  lawfully  employed  and  that  his 
activities  violated  in  no  way  the  Child  Labor  Act  of  Pennsylvania. 
There  should  be  an  award,  therefore,  in  favor  of  his  gnardian  of  this 
minor.  The  insurance  carrier  wrote  admission  in  writing  that  the 
claimant's  wages  were  $7.45  per  week. 

AWARD. 
It  is  hereby  ordered  that  the  defendant  pay  to  the  guardian  of  the 
claimant,  Charles  A.  Creely,  $5  per  week  for  a  period  of  125  weeks. 


Privatei'o  v.  Charles  Warner  Co. 
{3  Dept.  Reports  2815.) 

Agreement   betircen   partien  subsequent   to   accident — Aa   to   ichat   agreement*   the 

Board  can  approve. 

An  allegcHl  coln|H!nHalii>n  agn^ment  was  filed  and  approved  by  the  BoHrd,  though 
tlie  daimaut  himself  bad  not  simied  tbe  paper.  Held,  tbat  the  Board  erred  in  ap- 
proving said  alleged  agrcrment  end,  it  not  appearing  that  the  clnimant  had  accepted 
the  terms  or  any  payments  uoder  said  alleged  agreement,  tlie  same  was  declared  void. 


Claimant  represented  by  Kerber  &  Ash,  Philadelphia. 
Defendant  represented  by  George  C.  Bingaman,  Devalt. 

OPINION  BY  THE  BOARD— September  28,  1917. 

This  record  shows  that  the  defendant  tiled  an  agreement  signed  by 
its  agent  agreeing  that  tbe  compensation  payable  was  |13.30  semi- 
monthly. The  claimant's  name  is  not  signed  as  a  party  to  the  agree- 
ment, and  in  this  state  of  the  agreement  it  ought  not  to  have  been 
approved  by  the  Board  since  it  is  in  (act  no  agreement  binding  on  tbe 
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claimant,  being  a  mere  offer  od  the  part  of  the  defendant,  nor  is  there 
an.v  evidence  that  within  one  year  from  the  date  of  the  filing  the 
claimant  accepted  the  termH  of  the  agreement  nor  that  be  accepted 
any  payments  of  compensation  in  accoi-dauce  with  the  statements  in 
the  agreement  within  such  period. 

In  his  answer  the  claimant  states  that  he  assumed  the  approval  by 
the  Board  waived  tlic  necessity  of  his  signature.  This  statement  is 
made  under  date  of  June  H.  1917,  or  more  than  one  year  from  the  time 
of  the  filing  and  is  nut  consistent  with  his  action  in  refusing  to  accept 
any  payments  of  compensation  on  the  basis  of  the  agreement  filed. 
Petition  to  review  dismissed  and  Compensation  Agreement  No.  7858 
declared  void. 


Seput  V.  Pennsylvania  Co. 

(3  Dept.  Reports  2812.) 

Inlcr-itvte  coiama'ce — .-1*  a   defense   against   liabiliti/  under   the   Workmen's   Com- 
pentation  Aot. 

A  car  which  liad  been  engaged  exclusively  in  intra-state  commerce  in  Ohio  was 
rtmuved  emptj'  to  Pennx.vlvania  for  repairs.     While  engngt'd  iD  repairing  Ihe  car  in 
,    Fennajlvanla  tlic  elaimuiit  was  injured.     Held,  that  the  Referee's  award  should  be 
affirmad. 


Appellant  represented  by  Dalzell,  Fisher  k    Hawkins,   Pittsburgh. 
Appellee  not  represented. 

OPINION  BY  THE  BOARD— September  28,  1917. 

This  is  an  appeal  talien  by  the  defendant.  The  principal  ground  of 
the  appeal  was  that  the  Referee  was  without  jurisdiction  tu  make  an 
award  for  the  reason  that  it  appeared  from  the  testimony  that  the 
defendant  was  operating  a  railroad  as  a  common  carrier  between 
points  in  the  f:!tate  of  Pennsylvania  and  points  in  the  State  of  Ohio 
and  that  the  claimant  at  the  time  he  received  his  injuries  was  en- 
gaged in  repairing  a  car  of  the  defendant  company  which  bad  been 
brought  into  the  State  of  Pennsylvania  from  the  State  of  Ohio. 

The  Referee  in  his  findings  of  fact  found  that  the  car  in  question 
hiid  been  used  by  the  defendant  company  in  intra-state  commerce  in 
Ohio,  but  that  it  had  not  been  shown  to  have  been  used  in  inter-state 
(omnierce  either  before  or  after  its  repair.  This  finding  of  the 
Referee  while  in  form  a  finding  of  fact  is  in  reality  a  conclusion  of 
law  based  upon  facts  which  he  must  have  regarded  as  proved  by  the 
testimony,  but  which  he  has  unfortunately  not  set  forth  specifically 
in  his  findings  of  fact.     We  are  forced,  therefore,  to  examine  tli^^l'^ 


rec-ord  and  see  whether  the  defndaQt  has  successfully  met  his  burden 
of  proving  that  the  claimant  was  when  injured  engaged  in  an  inter- 
state employment.  This  muBt  depend  upon  whether  the  car  which  he 
was  repairing  when  injured  was  itself  an  instrumentality  of  inter- 
state commeice  as  defined  by  decisions  of  the  Federal  Courts.  It  is 
incumbent  upon  the  defendant  company  to  show  that  this  car  had 
been  engaged  in  inter-state  commerce,  whether  immediately  before 
the  repairs  were  made  or  not  it  is  not  necessary  for  us  to  determine. 
The  only  testimony  offered  as  to  movements  of  the  car  either  before 
or  after  the  accident  was  that  of  John  Oberheauser,  a  clerk  in  the 
office  of  the  Superintendent  of  Car  Service  of  the  Pennsylvania  Com- 
pany,  the  defendant.  His  records  began  on  the  30tb  of  June  and 
showed  tliat  the  car  had  been  used  in  hauling  freight  exclusively 
within  the  State  of  Ohio,  ultimately  reaching  the  town  of  Latonia  in 
that  State  from'  which  it  was  sent  on  empty  to  Conway,  Pennsylvania, 
i>nd  was  there  put  in  the  repair  shop  foi  repairs. 

The  recoids  quoted  by  Oberheauser  did  not  give  the  date  on  which 
the  car  left  Latonia  nor  the  date  upon  which  it  reached  ^Conway,  the 
only  entry  being  that  it  moved  into  the  Conway  shop  on  July  21),  four 
days  before  the  accident  in  question  was  offered  as  to  the  use  to  which 
tlie  car  was  put  after  the  repairs  were  completed.  The  only  evidence 
in  the  record,  therefore,  shows  that  the  car  was  used  in  intra-state 
liaflic  in  Ohio  and  contains  no  suggestion  of  interstate  use,  unless  the 
transportation  while  empty  from  Latonia,  Ohio,  to  Conway,  Pennsyl- 
vania, was  itself  inter-state  commerce. 

The  testimony  does  not  show  the  purpose  for  which  the  car  was 
brought  to  Conway.  It  is  entirely  consistent  with  either  one  of  two 
theories:  either  that  it  was  solely  for  the  purpose  of  repair,  or  for  the 
purpose  of  using  it  in  Pennsylvania  for  the  transportation  of  freight, 
which  might  itself  be  inter-state  or  intrastate.  This  testimony  is  not 
sufficient  to  sustain  the  defendant's  burden  of  proving  the  inter-state 
character  of  the  car  unless  the  movement  of  an  empty  car  for  either 
of  these  two  purposes  is  itself  inter-state  commerce.  While  it  may  be 
that  bringing  of  an  empty  freight  car  from  one  state  to  another  for 
the  purpose  of  using  such  car  for  the  transportation  of  goods  in  the 
latter  state  may  be  regarded  as  Inter-state  commerce,  we  are  of  the 
opinion  that  the  transportation  of  such  a  car  for  the  mere  purpose  of 
making  repairs  at  a  convenient  point  cannot  be  so  regarded.  Since 
there  is  no  proof  that  prior  to  the  movement  from  Latonia,  Ohio,  to 
Conway,  Pa.,  the  car  had  been  used  in  interstate  commerce  and  since 
the  evidence  does  not  show  with  any  certainty  that  this  journey  was 
itself  interstate  commerce,  we  are  of  the  opinion  that  the  defendant's 
contention  that  the  Referoe  had  no  jurisdiction  over  the  case,  it  being 
one  in  which  both  tlie  employer  and  employe  were  engaged  In  inter- 
state commerce,  is  without  merit.  CiC^C^qIc 
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The  defendant  takes  exception  to  the  Referee's  finding  tliat  the 
claimant  suffered  an  injury  at  the  car  shop  of  the  Pennsylvania  Com- 
pany at  "Freedom,  Pennsylvania."  This  finding  is  not  contained  in 
iiny  of  his  findings  Of  fact,  but  occurs  in  his  statement  of  material 
testimony.  It  is,  therefore,  no  part  of  the  formal  record  of  the  case. 
This  statement  appears  to  be  erroneous  but  the  error  is  immaterial 
as  the  counsel  for  the  defendant  admitted  that  the  claimant  was  em- 
ployed by  the  defendant  company  and  was  injured  in  its  shops  at 
Conway,  Pa.  A  careful  scrutiny  of  the  record  discloses  no  other  error 
or  inaccuracy  and  this  finding  being  itself  immaterial,  we  dismiss  the 
appeal  and  affirm  the  award. 


Cliecchi  V.  National  Construction  Co. 
(3  Dept.  Reports  2827.) 

Medical,  gargical  and  hogpital  sertice* — A»  to  the  emploi/e  procuring  the  same  and 

recovering  the  cnst  from  the  employer. 

If  nn  <intilnyc  iUBtains  an  accident  in  the  course  of  bis  employ npnt,  but  fails  to 
notify  the  employer  within  fnarteen  days,  the  employer  is  not  liable  for  surgicsl, 
mcilical  nnd  hospital  services  iucurred  by  the  employe. 


OPINION  BY  THE  BOARD— September  28,  1917. 
HEARING  de  novo. 

Befo-e  the  Workmen's  Compensation  Board  at  Pittsburgh,  Pa.,  July 

25.  l!)17,  at  2  P.  M. 
Present:  Commissioners  John  A.  Scott  and  James  W.  Leech. 

APPEARANCES. 

The  claimant  was  present  and  not  being  represented  by  counsel, 
the  Board  appointed  Charles  H.  Young.  Esq.,  Pittsbnrgh,  of  general 
coiTR"!  fnr  the  Board,  to  represent  him. 

W.  P.  King,  I5sq.,  Adjuster  for  the  Franklin  General  Insurance  Co., 
insurance  carrier  for  the  defendant,  with  H.  F.  Cilley,  General  Fore- 
man, and  witnesses  for  the  defendant. 

FINDINGS  OF  FACT. 

First.  That  on  December  2,  1916,  the  claimant  was  in  the  employ 
of  the  defendant,  pngagcd  with  other  laborers  in  piling  old  railroad 
ties. 


Second.  That  neither  party  had  served  notice  on  the  other,  reject- 
ing the  Workmen's  Compensation  Act  of  1915. 

Third,  That  whilst  in  the  employ  of  the  defendant  company  on 
December  2,  1916,  engaged  in  carrying  and  piling  ties,  the  claimant 
suffered  a  personal  injury  by  accident  and  sustained  a  hernia  in  his 
left  side,  causing  a  sharp  pain  at  the  time,  but  continued  to  work, 
although  suffering  occasional  pain,  until  the  morning  of  the  Idtb 
of  December,  lOlfi,  when  he  reported  the  injury  to  his  foreman. 

Fourth.  That  he  had  an  operation  performed  at  the  Southside 
Hospital  the  first  of  February,  1917;  that  his  hospital  bill  was  f51 
and  the  charges  of  his  physician  fll5. 

Fifth.  That  at  the  time  of  the  injury  the  claimant  was  engaged  in 
the  furtherance  of  his  employer's  business. 

Sixth.  That  the  claimant  did  not  notify  his  employer  of  the  in- 
jury within  fourteen  days  from  the  time  of  the  accident. 

Seventh.  That  the  claimant  was  totally  disabled  on  account  of  the 
said  injury  from  December  22,  1916,  until  March  4,  1917. 

Eighth.  That  at  the  time  of  the  injury  the  average  weekly  wage  of 
the  claimant  was  f  tS  payable  semi-monthly. 

CONCLUSIONS  OF  LAW. 

Under  the  above  findings  of  fact  the  Board  holds  as  a  matter  of 
law  that  the  claimant  is  entitled  to  compensation  for  total  disability 
for  a  period  beginning  January'  (i,  1917,  and  ending  March  18,  1917, 
at  the  rate  of  50%  of  ?18  or  $9  per  week,  payable  semi-monthly,  total 
sum  of  $85.50  and  costs  on  the  appeal  and  of  the  hearing  de  novo, 
same  to  be  taxed  by  the  Referee;  that  the  claimant  is  not  entitled  to 
any  sum  for  medical  expenses  and,  therefore,  makes  the  following 
award : 

AWARD. 

The  claimant,  John  Checchi,  is  awarded  the  sum  of  50%  of  $18  or 
*9  per  week,  payable  semi-monthly  from  January  6,  1917,  to  March 
IM,  1917. 


Crawford  v.  Consumer's  Boxwood  &  Paper  Co. 
(3  Dept.  Reports  2818.) 
Wage* — Computation  of  icagce. 

It  an  employe  works  spven  doya  a  wepk,  and  receives  double  pay  for  the  seventh 
day.  liis  entire  enmingB  for  the  preceding  six  montlis,  or  sucli  time  ns  he  worked  for 
tlie  Name  employer  must  be  taken  as  a  basis  for  compensation,  and  thp  usunl  yi;i]Ik  of 
rli<^  Board  witli  reference  to  computinx  compensation  applied.  i^ 


Glaimant  represented  by  Job.  B.  Wissler,  Lancaster. 
Defendant  represented  by  W.  F.  Marshall,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— September  28,  1917. 

This  case  conies  before  the  Board  upon  petition  to  determine  com- 
pensation payable  under  agreed  facte.  By  reference  to  the  petition  we 
find  that  the  facts  agreed  upon  which  we  are  to  compute  compensa- 
tion are  as  follows:  "Deceased  was  getting  fl.87^^  per  day  for  the 
last  two  months  prior  to  the  accident;  he  worked  seven  days  a  week; 
by  reason  of  night  and  day  shifts  the  seventh  day  fell  on  Sunday  one 
week  and  the  next  week  on  Saturday  night  from  7  P.  M.  to  7  A.  M, 
On  the  seventh  day  he  obtained  double  pay.  His  occupation  was 
continuouK  and  substantially  constant  and  regular  in  tbe  grade  of 
employment." 

Section  309  of  the  Pennsylvania  Workmen's  Compensation  Act  of 
litis  provides:  "In  continuous  employments,  if  immediately  prior  to 
the  accident  the  rate  of  wages  was  fixed  by  the  day  or  hour,  or  by 
the  output  of  the  employe,  his  weekly  wages  shall  be  taken  to  be 
five  and  one-half  times  his  average  earnings  at  such  rate  for  a  work- 
ing day  or  ordinary  length,  excluding  earnings  from  overtime,  and 
using  as  a  basis  of  calculation  his  earnings  during  so  much  of  the 
preceding  six  months  as  he  worked  for  the  same  employer." 

In  tUis  case  the  employe  worked  for  the  employer  for  the  two 
months  previous  to  February  9,  1917,  We  will  assume  that  this 
agreement  of  facts  means  that  the  deceased  had  been  working  for 
the  defendant  from  December  9,  1916.  In  that  period  then  there  were 
63  calendar  days,  nine  Sundays,  nine  Saturday  half-holidays  and  two 
holidays,  Christmas  and  New  Years.  Deducting  from  the  number  of 
calendar  days,  the  nine  Sundays,  nine  Saturday  half-holidays,  or  414 
days  and  two  holidays,  a  total  of  15%  days  from  the  63  calendar 
days,  leaves  4714  days  to  be  used  as  the  devisor.  It  then  remains  to 
determine  the  gross  earnings  of  the  deceased  during  that  period. 

According  to  the  statement  of  fact,  he  worked  seven  days  a  week. 
During  that  time  he  received  double  pay  on  the  seventh  day  of  each 
week,  therefore,  he  worked  six  days  a  week  during  the  period  for 
tl.87%,  on  one  day  of  each  week  of  the  seven  at^.75  per  day.  The 
total  earnings  of  the  deceased  during  the  period  of  two  months  at 
this  rate  was  <13.">.  His  average  daily  wage  was  then  $2.84.  Mul- 
tiplying this  by  5V^  gives  us  ?1.'>.62  as  an  average  weekly  wage  upon 
which  compensation  is  to  be  based. 


Therefore,  tbe  claimants,  as  dependent  parents,  are  entitled  to  the 
following  award:  It  is  hereby  ordered  The  Consumers'  Boxwood  and. . 
Paper  Company  to  pay  to  the  claimants,  William  and  Lucy  Crawford, 
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20%  of  the  deceased'^  average  weekly  vage,  fl5.62  or  f3.12,  for  a 
period  of  300  weeks  from  Febraary  9,  1917.  The  petition  aets  forth 
that  the  defendant  paid  the  expenses  of  the  last  sickness  and  burial, 
therefore,  the  Board  will  make  no  order  with  regard  to  the  same. 


Murpby  v.  Edison  Electric  Co. 
(3  Dept.  Reports  2809.) 
Dependency — Parent  upon  child. 

If  ihe  father  is  Iq  good  healUi,  with  the  vsual  earniDg  capadtr  of  a  man  in  hie 
station  in  life,  and  the  deceased  son  has  made  no  recent  coDtributious  to  his  sup- 
p»rt,  the  dballowaoce  of  the  Referee  wiLl  he  affirmed. 


Appellant  represented  by  H.  Edgar  Sherts,  Lancaster. 
Appellee  represented  by  S.  K.  Zimmermau,  Lancaster. 

OPINION  BY  COMMISSIONER  LEECH— September  28, 1917. 

The  question  raised  by  this  appeal  is  that  of  the  dependency  of 
James  Murphy,  claimant,  father  of  Elliott  R.  Murpby,  deceased. 
Paragraph  7  of  Section  307,  of  the  Workmen's  Compensation  Act, 
reads: 

"If  there  be  neither  widow,  widower,  nor  children, 
then  to  the  father  and  mother,  or  the  survivor  of  them, 
if  dependent  to  any  extent  upon  the  employe,  for  sup- 
port at  the  time  of  his  death,  twenty  per  centum  of 
wages." 

We  have  repeatedly  held  that  the  question  of  dependency  is  solely 
a  question  of  fact,  to  \k  determined  from  all  the  circumstances  of  the 
case.  In  Johnson  v.  Bethlehem  Steel  Company,  2  Dept.  Reports,  page 
2181,  the  Board,  in  an  opinion  by  Chairman  Mackey,  laid  down  the  ' 
rule  that  the  test  of  dependency  is  whether  or  not  the  contributions 
made  by  tiie  deceased  were  relied  upon  by  the  dependents  (or  their 
means  of  living,  judging  this  by  the  financial  and  social  position  in 
the  life  of  the  dependents. 

The  Referee,  after  a  full,  careful  hearing,  and  the  admission  of  all 
testimony  offered,  found,  inter  alia,  that  James  Murphy,  the  claim- 
ant, is  sixty-four  years  old,  and  at  the  time  of  the  accident,  which 
caused  the  death  of  his  son,  he  was  living  by  himself,  engaged  in  work 
for  the  Wilmington  and  Philadelphia  Traction  Company,  and  was 
earning  from  $50  to  f 55  per  month ;  that  the  deceased,  at  the  time  of 
his  death,  did  not  reside  with  his  father ;  that  at  the  time  of  the  death 
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ot  Elliott  R.  Murphy,  the  claimant,  James  Murphy,  did  not  rely  upon 
contributions  from  his  deceased  son,  as  a  means  of  living;  and  at  the 
time  of  the  accident  he  was  in  good  health,  with  the  usual  earning 
capacity  of  a  man  in  his  station  of  life,  and,  therefore,  concluded  from 
these  facts,  as  a  matter  of  law,  that  James  Murphy,  the  claimatrt,  was 
not  dependent,  to  any  extent,  upon  his  deceased  son  for  support,  at  the 
time  of  his  death,  as  contemplated  in  Article  III,  Section  307-(7),  of 
the  Workmen's  Compensation  Act  of  1915. 

We  have  examined  the  testimony  in  this  case  with  great  care,  and 
while  there  is  some  evidence  that  the  deceased  son  had,  at  various 
times,  made  coutributions  to  his  father  when  he  was  in  need,  yet  none 
of  these  contributions  were  made  recently,  and  the  fact  that  the  de- 
ceased son  had  made  various  contributions  on  frequent  occasions, 
would  not  be  sufficient  to  prove  dependency  at  the  time  of  the  acci- 
dent, when  the  claimant  was  earning  sufficient  money  to  Iieep  himself 
in  comfortable  circumstances. 

.  Therefore,  the  Board  approved  the  conclusions  reached  by  the 
Beferee,  afQrms  the  disallowance,  and  dismisses  the  appeal. 


Petrollini  v.  Philadelphia  &  Reading  By.  Co. 

(3  Dept.  Reports  2861.) 

Interstate  commerce—As  a  defense  agninal   liahilily  under   the  Workmen't   Com- 
peatatUin  Act. 

A.  watchman  at  a  railroad  crossing  waa  killed  while  flagging  a  train  contaiaiug 
cars  CD  ronte  from  points  witbin  PeuDsrlvania  to  points  without  the  State.  Held, 
that  he  wqs  engaged  in  inter-state  commerce  when  lulled,  and  the  appeal  waa  Btis- 
tained. 


Appellant  represented  by  George  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  Maxvetl  Strawbridge,  Norristown. 

OPINION  BY  THE  BOARD— October  4,  1917. 

This  is  an  appeal  taken  by  the  defendant  on  the  ground  that  the 
Referee  erred  in  failing  to  reach  the  legal  conclusion  that  the  claim- 
ant's deceased  husband  and  the  defendant  were  engaged  in  inter-state 
commerce  at  the  time  that  the  former  was  injured,  and,  therefore, 
holding  that  she  was  entitled  to  compensation. 

The  facts  agreed  upon  by  counsel  show  that  the  claimant's  deceased 
husband  was  employed  as  a  crossing  watchman  at  Depot  Street  Cross- 
ing, Bridgeport,  Pa.,  at  a  point  where  the  street  intersected  the  main 
line  of  defendant's  road,  over  which  trains  constantly  passed  con- 


taining  cars  bound  from  and  destined  to  points  outside  of  the  state, 
und  that  at  the  time  he  was  injared  he  was  engaged  in  flagging  a 
train  containing  cars  en  route  from  points  within  the  State  of  Penn- 
sylvania to  points  outside  of  it. 

No  ease  has  been  brought  before  the  Supreme  Court  of  the  United 
States  which  has  required  it  to  decide  whether  a  flagman  at  a  cross- 
ing is  or  is  not  engaged  in  inter-state  commerce  while  flagging  an 
interstate  train.  The  Supreme  Court  has,  however,  in  many  cases 
held  that  railroad  employes  are  engaged  in  inter-state  commerce,  if,  at 
the  time,  their  services  are  essential  to  "the  security,  expedition  and 
eiflciency"  of  such  commerce.  See  Van  Devanter,  J,,  in  Peterson  v. 
D.  L.  &  W.  R.  K.,  22d  v.  S.  U6,  in  which  it  was  held  that  an  employe 
of  an  inter-state  railroad  carrier  was  engaged  in  inter-state  commerce 
when  carrying  a  sack  of  bolts  to  be  used  in  repairing  a  bridge  which 
bridge  was  regularly  uHed  for  both  inter  and  intrastate  commerce. 

The  flagging  of  an  inter-state  train  at  a  crossing  is  as  essential  to 
the  security,  expedition  and  efficiency  of  inter-state  commerce  aS'  is 
the  repairii^  of  a  bridge ;  nor,  indeed,  can  we  distinguish  between  the 
employment  of  a  crossing  tender  while  flagging  an  inter-state  train 
from  that  of  a  flagman,  who  as  a  member  of  the  crew  of  an  inter-state 
train,  is  sent  out  to  perform  a  similar  service.  See  Hogentogler  v. 
Phila.  &  Beading  Ry. 

We  are  compelled,  therefore,  to  sustain  the  appeal  and  reverse  the 
award. 


McAndrew  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co. 
(3  Dept.  Reports  28G3.) 


A  watchman  at  a  railroad  crossing  wait  killo*!  while  flagging  a  train  containint; 
iiitra-BtatP  cars  ext^lusivply.  Although  inl<?r-atate  cars  frnitientl;  pHsscd  the  cross- 
ing it  was  held,  that  the  watchman  was  engaged  in  intra-statc  commerce  when  killed, 
and  the  award  of  the  Refere  was  affirmed. 


Appellant  represented  by  J.  Hayden  Oliver,  Scrauton. 
Appellee  represented  by  J.  F.  SIcCabe.  Wilkes-Barre. 

OPIXION  BY  THE  BOARD— October  i,  1917. 

This  case  differs  from  that  of  PetrolUni  v.  P.  &  R.  By.  (supra),  only 
in  the  fact  that  the  movement  of  the  trains  which  was  going  on  at 
the  time  the  claimant's  decedent,  Michael  McAndrew,  was  kiUed,  was 


intra-state  aud  not  inter-atate ;  wLereaa  in  the  Petmllini  caue  the 
claimant'B  decedent  was  run  down  by  a  train  while  attempting  to 
flag  another  train  which  contained  interstate  cars. 

In  the  Petrollini  caBe  we  held  the  flagging  of  an  inter-state  train, 
being  necessary  to  the  "security,  expedition  and  efficiency"  of  inter- 
state commerce,  of  which  such  train  was  a  part,  was  itself  an  inter- 
state operation.  We  are  now  asked  to  hold  that  the  employment  of  a 
watchman  at  a  crossing  is  of  itself  an  inter-state  employment  irre- 
,  spective  of  the  character  of  commerce  which  is  passing  at  the  time 
uud  for  whose  security  and  expedition  his  services  are  being  given. 

Clearly  the  watchman's  services  in  signaling  intra-state  trains  while 
essential  in  keeping  such  trains  in  motion  and  so  to  keeping  the  tracks 
clear  for  the  passage  of  inter-state  trains,  is  not  more,  but  rather  less, 
essential  to  such  purposes,  than  are  the  services  of  the  train  crew  upon 
an  intra-state  train,  which  have  been  repeatedly  held  to  lie  intra-state 
and  not  inter-state  commerce. 

Therefore,  the  mere  fact  that  the  flagman's  services  are  valuable  in 
keeping  the  track  clear  for  inter-state  commerce  cannot  make  his  em- 
ployment interstate  in  character.  It  may,  however,  be  contended 
that  the  security  of  inter-state  commerce,  both  passenger  and  freight, 
requires  that  the  track  he  guarded  against  outside  intrusion  by  those 
using  the  highw^  at  times  when  the  track  is  in  use  for  the  transpor- 
tation of  inter-state  passengers  and  freight,  and  that,  therefore,  the 
services  of  the  watchman  are  essential  to  the  security  of  such  com- 
merce in  the  same  manner,  though  perhaps  not  to  the  same  extent,  as 
are  the  services  of  section  hands,  who  keep  the  track  in  repair.  There 
is,  however,  a  marked  difference  between  the  laying  out  of  permanent 
tracks  and  the  performance  of  duties,  from  time  to  time,  which  only 
condace  to  the  security  of  interstate  commerce  when  and  as  these 
services  are  from  time  to  time  required. 

Here  again  the  employment  of  a  watchman  at  a  crossing  is  more 
analogous  to  that  of  the  train  crew  of  an  intra-state  train  than  to  that 
of  track  repairers  upon  a  road  bed  used  for  the  transportation  of 
inter-state  and  intrastate  commerce. 

We  are  of  the  opinion  that  the  test  as  to  whether  such  a  watchman 
is  or  is  not  engaged  in  inter-state  commerce  must  depend  upon  the 
nature  of  the  services  which  he  is  rendering  at  the  time  of  the  acci- 
dent; like  that  of  a  member  of  a  train  crew,  his  employment  will  be 
held  to  be  inter-state  if,  but  only  If,  at  the  time  of  the  accident  his 
services  are  used  for  the  expedition  and  security  of  interstate  com- 
merce and  as  the  admitted  facts  show  that  the  claimant's  decedent 
was  killeil  while  the  train  movements  were  wholly  intrastate,  we  are 
of  the  opinion  that  the  Referee  did  not  err  in  finding  that  the  de- 
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w;<Ient  and  defendaat  were  bound  by  Article  III  of  the  Workmen's 
Compensation  Act  of  1015,  and  in  awarding  compensation  to  the 
claimant. 
The  appeal  is  dismissed  and  the  award  sustained. 


•Reilly  v.  Erie  R.  R.  Co. 
(3  Dept.  Reports  2865.) 

Btirden  of  proof — When  emplnj/er  offers  as  a  defense  that  the  employe  ti 
e  tcAcn  injured. 


When  the  defoDse  that  the  deceased  employe  whr  engaged  ii 
when  killed  is  set  up  by  the  employer,  the  burden  rests  npon  the  employer  to  estab- 
lish the  facts  npon  which  liis  claim  of  non-liability  rests  by  direct  and  positive  testi- 


Appellant  represented  by  William  A.  Slsinner,  Susquehanna. 
Appellee  represented  by  T,  A.  Scherty,  Susquehanna. 

OPINION  BY  THE  BOARD— October  4,  1917. 

This  is  an  appeal  by  the  defendant  railroad  on  the  ground  that  the 
Referee  erred  in  not  finding  as  a  matter  of  fact  that  the  employer  and 
employe  were  both  engaged  at  the  time  of  the  accident  in  inter-state 
commerce  and  also  that  he  erred  in  holding  as  a  matter  of  law  that  the 
question  as  to  whether  the  employment  wa«  inter  state  commerce  was 
immaterial;  and  in  holding  that  the  claimant  was  entitled  to  com- 
pensation, irrespective  of  whether  he  was  or  was  not  engaged  in  inter- 
state commerce  at  the  time  of  the  accident.  We  have  held  in  Jones  v. 
Lehigh  Valley  Ry.  Co.,  3  Dept,  Reports  1963,  that  the  Compensation 
Act,  prima  facie  applies  to  all  accidents  suffered  by  employes  within 
the  8tate  of  Pennsylvania,  and  that  the  burden  rests  upon  an  em- 
ployer, who  alleges  the  contrary,  to  establish  the  facts  upon  which  his 
exemption  from  responsibility  under  the  Act  must  rest. 

The  only  testimony  which  supplies  even  the  slightest  scinttlla  of 
proof  that  the  claimant's  decedent  was  engaged  in  inter-state  com- 
merce at  the  time  of  the  accident,  which  was  the  cause  of  bis  death, 
is  that  of  George  Taylor,  the  defendant's  yard  master  at  Susquehanna, 
in  which  yard  the  accident  occurred.  He  testified  that  the  claimant's 
decedent  was  employe<l  as  a  member  of  a  switching  crew,  which  was  at 
the  time  of  the  accident  making  up  a  train  in  the  west  yard  at  Sns- 
ouehanna.    The  yard  at  Susquehanna  is  divided  into  two  parts;  in  the 
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east  yard  the  freight  is  received  from  points  east,  and  the  west  tmund 
freight  cars  are  then  transferred  to  the  west  yard,  where  they  are 
made  up  into  trains  to  be  transported  westward  on  the  Susquehanna 
Division  of  the  Erie  road,  which  runs  west  from  Susquehanna  and 
terminates  at  Hornell,  N.,Y.  There  are,  however,  other  stations  be- 
tween these  two  points ;  some  of  these  are  in  the  State  of  Pennsyl- 
vania. Mr.  Taylor  does  not  attempt  to  show  the  points  from  which 
had  come  the  cars  composing  the  train  which  the  claimant's  decedent 
was  mailing  up  when  killed.  He  merely  states  that  the  majority  of  the 
trains  which  came  into  the  west  bound  yard  from  the  east  came  from 
Port  Jervis,  N.  Y.,  but  further  states  that  there  were  trains  which 
came  from  the  Jefferson  Division,  the  termini  of  which  are  both  situ- 
ated in  Pennsylvania.  The  only  testimony  which  he  gave  as  to  the 
probable  destination  of  the  train  was  that  cars  coming  from  Port 
Jervis  would  be  made  up  into  trains  whose  destination  "would  be" 
Horuell  in  the  State  of  New  Yorlt.  There  ia  no  statement  by  him  that 
trains,  whose  destination  was  wholly  within  the  State  of  Pennsyl- 
vania, were  never  made  up  in  the  west  bound  yard. 

At  best  Taylor's  testimony  amounts  to  no  more  than  a  suggestion 
of  a  stroug  probability  that  the  train  in  question  was  made  up,  at 
least  in  part,  of  cars  proceeding  from  points  outside  of  Pennsylvania 
or  destined  to  such  points.  We  do  not  feel  that  the  protection  in- 
tended to  be  given  by  tlie  Worltmen's  Compensation  Act  can  be  de- 
feated upon  testimony  which  is,  at  best,  a  matter  of  mere  conjecture 
and  which  lacks  every  element  of  certainty.  We  believe  that  upon  the 
testimony  offered  by  the  defendant  and  that  produced  by  the  plaintiff, 
the  Keferee  commftted  no  error  in  failing  to  find  that  the  claimant's 
decedent  was  engaged  in  inter-state  commerce  when  Itilled. 

The  appeal  is  dismissed  and  the  award  is  sustained. 


Junkin  v.  Lehigh  Valley  Coal  Co. 
('A  Dept.  Reports  2903.) 

PremUca  of  employer,  injarv  upon — "Premises"   ii«  diatinguithcd  from   "property" 
of  employer. 

An  employe  who  is  injured  in  a  mine  chamber  leading  off  from  a  roadway  along 
which  he  had  been  directed  to  travel,  is  regarded  as  injured  upon  the  "prcroiaea"  of 
the  employer. 

Course  of  employment — Place  of  accident.  ^ 

Tbrongli  dinobedience  or  misunderstanding  of  orders  an  employe  went  in  a  dan- 
gerous mine  chamber  for  the  pnriiose  of  removing  iome  rails,  where  lie  was  over- 
come by  mine  gas.  Held,  that  be  was  engaged  in  the  furtherance  of  the  bualueaa  of 
his  employer  when  injured. 
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Conlributorg  negligence  on  the  (lorl  oj  emploi/c. 
More  negligiTiec  on  tlie  part  of  an  employe  cannot  defeat  bis  claim  for  oumpi  uaa- 

OPINIOX  BY  COMMISSIONER  SCOTT— October  4,  igi"?. 

UEARING  de  novo. 

Before  the  Workmen's  Compensation  Board  at  Stranton,  June  6, 1917. 

Appellant's  counsel,  P.  F,  O'Neill,  WilkesBarre. 
Appellee's  counsel,  Roger  J,  I>ever,  Wilkes-Barre. 
APPEARANCES. 
The  claimant,  Stanley  Junkln,  with  his  counsel,  Roger  J.  Dever, 
Esq. 

P.  F,  O'Neill,  Esq.,  on  i>ehalf  of  tlie  defendant,  and  John  McDonald, 
mine  foieman  of  the  defendant,  witness. 

This  cum  came  l>efore  the  Board  on  an  ap])eal  from  the  decision  of 
Referee  Beenier  awarding  compensation,  and  was  argued  by  counsel. 
Subsequent  examination  by  the  Board  of  the  testimony  of  the  claim- 
ant himself,  and  that  of  John  McDonald,  mine  foreman,  a  witness  for 
the  defendant,  both  of  whom  by  reason  of  their  relation  to  the  em- 
ployment were  acquainted  with  the  essential  facts  was  not  as  full  and 
definite  as  desired. 

At  a  subsequent  meeting  of  the  Board,  these  witnesses  being  present, 
a  hearing  dc  tiovo  was  granted  forthwith,  and  tlreir  testinwny  heard, 
the  parties  also  agreeing  that  the  other  evidence  heretofore  taken  by 
the  Referee  should  be  adopted  as  if  taken  at  the  hearing  de  notf) 
and  that  the  whole  should  be  considered  by  the  Board  in  its  dispo- 
sition of  the  case. 

The  defendant  is  extensively  engaged  in  the  business  of  mining 
anthracite  coal,  operating  a  number  of  mines  located  at  considerable 
distance  apart  and  entered  by  slopes  or  shafts  at  different  points  on 
the  surface  lands. 

The  claimant,  Stanley  Junkin,  and  Frank  Koloski  on  the  morning 
of  November  10,  IDlfi,  were  proceeding  to  another  part  of  the  mine, 
Iheir  regular  place,  when  they  were  directed  by  John  McDonald,  mine 
foreman,  not  to  proceed  to  their  nsnal  working  place,  but  to  go  into 
the  mine  over  road  or  gangway  409,  which  is  about  two  miles  from  the 
.place  where  they  had  been  working.  In  obedience  to  this  direction, 
they  began  work  in  room  36,  at  the  back  of  gangway  400  and  in  reach- 
ing this  place  they  passed,  on  the  north  side  of  this  road,  other  rooms 
leading  off  from  the  roadway  numbered  from  20  to  36  inclusive.  They 
took  up  a  number  of  rails  in  room  36  and  a  few  hours  later  they  went 
into  room  No.  27  where  a  gas  explosion  occurred  which  seriously  in- 
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jiii-ed  the  claimaDt  aad  also  no  injured  Frank  Koloski  that  he  died  ou 
November  16,  1916,  as  the  result  of  his  injuries  in  the  Lehigh  Valley 
Hospital. 

On  the  hearing  before  the  Board  the  claimant,  Stanley  Junkin,  and 
John  McDonald  contradicted  each  other  in  their  testimony  in  several 
important  particulars.  Junkin  is  positive  that  he  and  Koloski  were 
directed  by  McDonald  to  go  into  the  old  working  places  along  gang- 
way or  road  400  and  to  bring  out  rails  from  all  of  the  old  working 
places  and  he  uarrates  in  detail  the  various  rooms  situate  between  36 
and  26,  which  they  entered  for  this  purpose,  and  whether  or  not  rails 
were  found  in<  these  rooms.  McDonald  is  as  positive  in  his  statement 
that  the  directions  which  he  gave  to  the  men  were  to  take  rails  out  of 
TOom  No.  36  only,  and  that  he  thought  they  understood  the  onlers  in 
this  way ;  also  that  there  were  no  rails  in  the  other  rooms  along  this 
gangway,  furthermore  that  a  number  at  least  of  the  rooms  were  closed 
off  from  the  road  by  partitions  and  doors  on  which  were  nailed  signs 
warning  persons  not  to  enter  the  rooms.  The  manner  of  both  these 
witnesses  in  giving  their  testimony  indicates  to  the  Board  sincere  be- 
lief on  behalf  of  each  that  he  was  stating  facts  as  he  recollected  them. 
■  It  is  possible  that  the  directions  which  were  given  by  McDonald 
were  not  distinctly  heard  nor  attentively  followed.  It  appears  from 
the  evidence  that  a  number  of  workmen  were  passing  about  the  same 
time  and  received  directions  from  McDonald  on  their  way  to  work. 
Junkin  admits  they  took  up  some  tracks  or  rails  in  room  No.  36  and 
states  that  McDonald  distinctly  told  them  to  take  up  the  short  rails. 
Had  all  the  rails  in  room  No.  36  been  taken  up  by  them  it  would  not 
have  required  these  two  men  a  long  period  of  time  to  bring  them  down 
to  the  road,  and  unless  they  knew  there  were  no  rails  in  the  other 
rooms  it  was  rather  the  natural  thing  to  examine  these  adjoining 
rooms  along  the  roadway  before  finally  quitting  the  work  they  had 
been  directed  to  do.  If  they  had  been  given  the  directions  which 
Junkin  alleges  they  were  or  had  even  mistakenly  understood  their  or- 
ders to  be  as  he  states,  that  they  were  to  take  rails  from  all  the  old 
places,  their  going  into  room  No,  27  would  have  been  justifiable  and 
no  other  good  reason  suggests  itself  to  the  Board  why  these  men 
should  visit  the  other  rooms,  including  room  No.  27.  The  evidence  of 
McDonald  that  room  No.  27  was  closed  with  a  warning  sign  on  the 
door  not  to  enter,  taking  into  considerataion  the  time  McDonald  last 
visited  the  room,  the  distance  he  was  from  the  door  when  he  passed 
along  road  409,  that  morning,  is  not  conclusive ;  or  if  it  be  that  they 
went  into  room  No.  27  against  orders  fully  understood  and  appre- 
ciated by  them,  this  would  be  but  a  negligent  act  on  their  part,  which 
of  itself  could  not  defeat  the  right  to  compensation,  if  at  the  time  of 
the  accident  they  were  in  the  course  of  their  employment  on  the 
premises  of  the  defendant.  CtOOqIc 


FINDINGS  OF  FACT. 

The  Board  finds  the  followiog  facts: 

First.  That  both  parties  to  the  contract  of  employment  were  bound 
by  Article  III  of  the  Workmen's  Compensation  Act  of  1915. 

Second.  That  the  claimant  Stanley  Junkin,  on  November  10,  1916, 
was  in  the  employ  of  the  defendant  in  one  of  its  mines  and  that  his 
average  weekly  wages  were  $13.97. 

Third.  That  the  injured  employe  was  furnished  reasonable  medical, 
surgical  and  hospital  services  during  the  first  fourteen  days  after  dis- 
ability and  that  his  disability-  has  continued. 

Fourth.  That  on  November  10,  1916,  Stanley  Junkin,  in  company 
with  Frank  Koloski  was  present  in  room  No.  27,  which  room  leads 
immediately  oflf  roadway  409  in  one  of  the  mines  of  the  defendant,  and 
that  on  that  date  the  condition  of  the  room  was  such  that  a  gas  ex- 
plosion occurred  inflicting  upon  him  violence  to  the  physical  struc- 
ture of  bis  body  which  resulted  in  serious  injuries. 


CONCLUSIONS  OP  LAW. 

Our  conclusions  of  law  are: 

That  at  the  time  the  claimant  sustained  his  injuries  on  account  of 
the  explosion  of  gas  in  room  No.  27  he  was  upon  the  premises  of  the 
defendant  and  engaged  in  the  regular  course  of  his  employment  for 
the  defendant,  and  that  under  the  terms  of  the  act  he  is  entitled  to 
compensation.  Although  we  hold  in  this  case  under  the  facts  de- 
veloped by  the  testimony  that  the  room  where  the  accident  happened 
is  embraced  in  the  term  "premises"  within  the  meaning  of  the  act 
and  that  under  all  the  testimony  the  injured  employe  was  at  the  time 
he  sustained  the  injury  engaged  in  the  course  of  his  employment,  we 
suggest  that  a  proper  construction  of  the  act  may  not  under  different 
conditions  and  facts  justify  us  in  holding  that  any  and  every  part  of  a 
large  coal  operation  or  mine  is  within  the  meaning  of  the  term 
"premises"  as  used  in  the  act.  However,  under  the  facts  in  evidence 
it  will  be  observed  this  room  was  one  of  a  series  of  rooms  immedi- 
ately leading  off  from  roadway  409  into  which  and  along  which  the 
claimant  and  his  fellow  workmen  had  been  directed  to  go,  and  that  the 
kind  of  work  they  were  directed  to  do  was  likely  to  be  found  in  this 
room  as  well  as  in  the  others  leading  off  from  the  roadway ;  further- 
more, we  think  there  is  not  sufficient  evidence  that  the  foreman,  Mc- 
Donald, directed  the  claimant  to  take  ties  from  room  No.  36  only  and 
not  from  all  the  other  rooms  or  working  places  or  that  the  claimant 
and  Koloski  understood  they  were  to  do  so ;  and  that  the  claimant  was 
engaged  in  the  furtherance  of  the  business  of  his  employer  at  the  time 
he  sustained  the  injury.  ^ 
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AWABD. 

The  claimant,  Stanley  Junkin,  is  awarded  50%  of  |13.97  or  16.99 
per  week,  payable  as  his  wages  were  payable,  beginning  November  24, 
1916,  to  continue  as  long  aa  the  disability  has  been  total  or  remains 
total  as  provided  by  law.  The  costs  of  hearing,  if  any,  to  be  taxed  by 
the  Referee  and  paid  by  the  defendant. 


Baith  V.  Aetna  Explosivea  Co. 
(3  Dept.  Reports  2875.) 
Accident — As  io  teftal  oonttUute*  an  occidenl. 
The  involuntary  inhslatioD  of  poisonous  gas  is  an  acddental  injur;. 


Appellant  represented  by  W.  M.  Henderson,  Huntingdon. 
Appellee  represented  by  J.  Banks  Kurtz,  Altoona. 

OPINION  BY  COMMISSIONER  SCOTT— October  4, 1917. 

The  defendant  company,  at  the  time  of  the  alleged  accident  to  the 
claimant,  was  manufacturing  high  explosives  near  Mount  Union, 
Huntingdon  County,  in  which  business  it  employed  a  number  of  men. 

The  claimant  is  a  carpenter  by  trade  and  in  the  latter  part  of  No- 
vember, 1916,  engaged  himself  as  such  with  the  defendant  and  con- 
tinued to  work  in  its  employment  until  January  15,  1917.  His  work 
appears  to  have  been  for  the  most  part  construction  work,  both  within 
and  without  the  different  buildings  of  the  plant. 

In  the  process  of  manufacture  by  the  defendant  cotton  is  treated 
with  certain  acids,  this  treatment  sometimes  causing  fire  and  slight 
explosions.  On  January  11,  1917,  and  on  some  previous  occasions  the 
claimant  was  working  in  the  ringing  room  where  fires  ignited,  causing 
explosions  which  produced  fumes  and  poison  gas  to  such  an  extent  as 
to  compel  the  claimant  and  others  there  working  to  go  out  of  the 
building  for  air,  and  to  recover  from  the  effects  of  the  gas.  On  this 
date  as  a  result  of  inhaling  such  gas,  he  became  nauseated,  was  driven 
from  the  building,  coughed  and  straiued  himseif  in  an  effort  to  vomit. 
From  this  time  forward  he  was  not  well  and  on  July  15,  was  com- 
pelled to  quit  work.  He  was  sent  to  a  hospital  and  there  treated,  and 
although  he  was  somewhat  recovered  at  the  time  of  the  hearing,  he 
was  yet  unable  to  go  back  to  work.  Prior  to  the  alleged  injury  he  was 
fl  man  of  ordinary  good  health  and  the  testimony  shows  that  he  had  _. 
worked  up  to  this  time,  although  on  several  occasions  when  in  tile 


374 

presence  of  gases  caused  by  explosions  in  the  works  he  had  suffered  in- 
convenience. It  was  not  until  after  the  inhalation  of  gas  on  the  lltb 
tliat  he  did  not  quickly  recover. 

The  medical  testimony  is  that  his  subsequent  condition  was  the 
result  of  his  exposure  to  gas  fumes. 

The  finding  of  the  Referee  that  the  defendant,  while  in  the  course 
of  his  employment  on  the  11th  of  January,  1917,  did  inhale  gas  of  a 
fioisonous  character,  liberated  by  the  explosion  that  occurred  in  the 
room  where  he  was  working,  is  afHrmed  and  also  that  his  subsequent 
illness  resulted  therefrom. 

The  Jegal  question  is  raised  that  such  facts  do  not  constitute  a  per- 
sonal injury  by  accident,  and  that  the  case  is  not  compensable.  In 
Sawiaky  v.  Foerderer,  2  Dept.  Reports  835,  compensation  was  refused 
for  the  reason  that  the  testimony  disclosed  no  evidence  of  any  wound 
or  cut  on  the  person  of  the  claimant  nor  had  any  unusual  incident  or 
occurrence  happened  Jo  the  employe  in  the  course  of  bis  employment. 
Also  in  Beaton  v.  Hero  Mfg.  Co.,  2  Dept.  Reports  845,  compensation 
was  refused,  the  evidence  there  showing  the  injury  to  have  been  the 
result  of  long  exposure  to  acid  fumes  in  unhealthy  working  conditions 
and  not  the  result  of  any  definite  or  late  violence  to  the  physical  struc- 
ture of  the  employe.  We  think  the  facts  of  the  present  case  distin- 
guish it  from  the  above  cases  and  that  the  occurrence  and  conditions 
of  the  employment  in  this  case  are  in  line  with  those  in  Kephart  v. 
Glasgow  Iron  Works,  2  Dept.  Reports  1800,  and  within  the  legal 
principles  there  applied.  In  the  latter  case  we  adopted  and  ap- 
plied the  principle  that  the  involuntary  inhalation  of  gas  is  an  acci- 
dental injury,  upon  the  authority  of  cases  therein  cited. 

There  is  not  sufficient  evidence  of  proper  notice  by  the  claimant  to 
his  employer  of  the  injury  to  justify  that  part  of  the  Referee's  award 
providing  for  payment  by  the  defendant  of  a  sum  not  to  exceed  f25 
to  cover  the  expense  of  medical  ser\'ice.  This  item  of  the  award  is 
therefore  set  aside  and  the  award  so  modified  is  affirmed.  Appeal 
dismissed. 


Younkin  v.  Beggs  &  Cobbs  Tanning  Co. 

(3  Dept.  Reports  287T.) 

Hearing  de  novo— When  it  tctll  be  granted — Evidence — A»  to  e»lahli»Mng  the  con- 
nection between  on  accident  and  suhicqaent   diaabilils. 

If  the  evidence  does  not  with  reasonable  certainty  connect  the  injury  witb   an 
accident  occnrring  in  the  course  of  employraent,  a  hearing  de  novo  will  b«  awarded. 
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Appellant  represented  by   H.  J.  Nesbit,  Pittsburgh. 
Appellee  pepreseiited  by  Ross  B.  Scott,  Somerset. 

OPINIOX  BY  MACKEY— Chairman— October  4,  1917. 

The  Referee's  second  finding  of  fact  is  as  follows:  "Ross  Younkin, 
deceiised,  was  employed  by  Beggs  &  Oobbs  Tanning  Company  as  a 
laborer  at  its  tannery  at  Confluence,  Pa.,  and  while  so  employed  on 
December  30,  191(J,  about  10  o'clock  A.  M.,  while  pushing  a  wheel- 
barrow taking  refuse  from  the  tannery  to  the  flesh  bins,  that  he 
slipped  and  fell  over  against  the  wall  of  the  flesh  bins  and  sustained  a 
slight  scratch  and  that  the  said  wound  became  infected  by  coming  in 
cont^tct  with  some  jioisonous  ingredients  in  the  hides,  which  caused 
anthrax  to  develop  seven  days  later,  from  which  the  deceased  died  on 
Januarys,  1917." 

In  his  third  finding  of  fact  the  Referee  further  sets  out,  "the  an- 
thrax was  brought  about  by  the  anthrax  germ  entering  the  body 
through  a  slight  abrasion  sustained  while  working  for  Begga  &  Cobb 
Tanning  Company."  U[)on  these  two  findings  of  fact  he  has  drawn 
the  conclusion  that  the  claimant  is  entitled  to  compensation  for  the 
death  of  her  husband.  We  are  not  satisfied  with  these  findings  of  fact 
upon  the  evidence  as  it  comes  before  us.  It  is  evident  that  Boaa 
Younkin,  husband  of  the  claimant,  died  January  8.  1917,  from  exter- 
nal anthrax  and  that  the  external  lesion  was  located  on  the  point  of 
the  left  i^houlder  over  the  deltoid  muscle. 

The  local  lesion  marks  the  site  of  the  portal  of  entry  of  the  causa- 
tive agent,  the  anthrax  bacillus.  Therefore,  in  this  case,  there  must 
have  been  a  scratch  or  wound  in  the  skin  over  the  deltoid  muscle  ante- 
dating the  develo|)ment  of  the  external  lesion.  Did  the  deceased  re- 
ceive a  wound  of  the  skin  over  the  shoulder  in  the  course  of  his  em- 
ployment at  the  time  alleged  in  the  claimant's  petition?  The  only 
testimony  offered  relative  to  an  injury  was  that  of  a  neighijor,  Irwin 
Prevere,  who  testified  that  the  dei'eased  while  wheeling  refuse  from 
the  tannery  to  the  flesh  bins  scratched  his  arm  on  a  nail ;  the  witness, 
however,  does  not  state  what  part  of  th^  arm  was  scratched.  He  is 
not  positive  of  the  height  of  the  nail,  nor  is  he  able  to  fix  the  date  of 
this  occurrence.  Moreover,  this  testimony  was  not  corroborated  by 
other  witnesses. 

On  the  other  hand,  the  widow  testified  that  she  opened  his  shirt  on 
■lanuary  6,  and  saw  that  his  arm  was  red  and  swollen,  that  he  had 
something  on  his  shoulder  which  looked  as  though  the  skin  bad  been 
broken;  that  he  had  a  sore  on  his  elbow  and  that  the  deceased  gave 
her  no  account  of  having  been  hurt  except  on  the  elbow.  This  testi- 
mony was  corroborated  by  that  of  the  son  and  a  fellow-workman. 

We  are  of  the  opinion  that  the  testimony  offered  is  not  competeiraC 
to  establish  beyond  all  reasonable  doubt  the  essential  facts.        '" 


A  hearing  de  novo  is  awarded. 


Yoiinkin  v.  Beggs  &  Coblis  Tauniiig  Co. 
(4  Dept.  Reports  113.) 

Anlhra* — As  to  when  tl 


The  deceased  emplufe  sufFvrrd  a  scratch  or  cnt  in  the  skin  of  bis  arm  while  in 
the  course  of  his  employment.  Throogh  tliis  cnt  anthnu  bacilli  entered  his  body, 
canBing  bis  death.  Held,  that  he  had  met  deatb  by  an  accideot,  and  the  dependents 
of  the  deceased  were  awarded  compensation. 


Claimant's  counsel,  Hobs  B.  Scott,    Somerset;  E.  J.    Kent,  Pitts- 
burgh. 
Defendant's  counsel,  H.  J.  Nesbit,  Pittsburgh. 

OPINION  BY  MACKEY— Chairman— December  31, 1917. 

Hearing  de  notft  before  Harry  A.  Mackey,  Chairmao ;  John  A. 
Scott  and  Jamea  W.  Leech,  Commissioners,  held  at  Pittsburgh,  De- 
cember 20,  1917. 

At  the  said  hearing  by  agreement,  the  testimony  taken  before 
Referee  Snyder  on  March  9,  1917,  at  Altooua,  and  April  18,  1917,  at 
Confluence,  was  adopted  as  though  taken  before  the  Board.  Upon 
this  testimony  we  find  the  following  facts: 

First.  Human  anthrax  is  caused  by  the  entrance  into  the  body  of 
anthrax  bacilli  or  spores  and  by  tlieir  rapid  development  and  multi- 
plication in  the  favorable  media  therein  encountered. 

Second.  That  in  the  present  case  inoculation  took  place  through  a 
scratch  or  cut  in  the  skin  previously  suffered  by  the  deceased  while 
in  the  course  of  his  employment  for  the  defendant  and  that  external 
anthrax  resulted  therefrom. 

Third.  That  the  deceased  suffered  this  injury  or  inoculation  by  the 
anthrax  germ  by  handling  hides,  which  was  in  the  course  of  hia  em- 
ployment for  the  defendant  at  a  time  when  the  said  hides  were  in- 
fected with  the  bacilli  of  anthrax. 

Fourth.  That  both  the  deceased  and  the  defendant,  at  the  time  of 
This  injury,  had  accepted  the  terms  of  the  Pennsylvania, Workmen's 
Compensation  Act  of  1915.  Lntrnt^jfC 
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'  Fiftli.  That  the  said  injury  or  scratch  was  received  in  the  course  of 
the  deceased'B  employment  for  the  defendant,  a  short  time  previous 
to  the  inoculation  by  the  anthrax  genn,  on  or  about  December  30, 
1016.  That  immediately  thereafter,  the  said  scratch  or  injury  to  the 
deceased's  arm  became  the  portal  of  entry  for  the  anthrax  germ  caus- 
ing the  death  of  the  said  Boss  Younkin  on  January  8,  1917. 

CONCLUSIONS  OP  LAW. 

T'nder  the  foregoing  facts,  the  said  Ross  Younkin,  the  deceased  em- 
ploye, suffered  violence  to  the  physical  structure  of  his  body  as  pro- 
vided in  Article  III,  Section  301,  of  the  Pennsylvania  Workmen's 
Compensation  Law  of  1015,  and  the  dependents  are  thereby  entitled  to 
an  award  of  compensation. 

We  therefore  publish  the  following  award  to  Emma  Younkin,  claim- 
ant, and  against  B^gs  &  Cobbs  Tanning  Co.>,  defendant. 
AWARD. 

We  award  to  Mrs.  Emma  Younkin,  claimant,  and  against  B^gs 
&  Cobbs  Tanning  Co.,  defendant  compensation  at  the  rate  of 
45%  of  $10  or  t4.50  per  week,  payable  semi-monthly  for  a  period  of 
297  weeks  from  January  6, 1917,  to  September  16, 1922,  the  time  when 
t^nrah  Younkin  liecomes  16  years  of  age,  and  compensation  at  the  rate 
of  40%  of  »10  or  ^  per  week  for  a  period  of  three  weeks  thereafter, 
making  a  total  of  three  hundred  weeks,  unless  claimant  dies  or  re- 
marries within  said  period.  The  defendant  shall  also  pay  toward  the 
exi)enses  of  the  last  sickness  and  burial  the  amount  of  $100,  to- 
gether with  the  costs. 

DISCUSSION. 

In  order  that  our  position  in  this  matter  may  be  thoroughly  under- 
stood and  that  this  case  shall  present  a  complete  record  in  itself,  we 
repeat  our  opinion  in  Howgard  v.  Howard  Company,  3  Dept.  Re- 
I>orts  3369: 

The  Pennsylvania  Workmen's  Compensation  Law  of  1915,  Article 
III,  Section  301,  provides  "When  employer  and  employe  shall  by 
agreement,  either  express  or  implied,  as  hereinafter  provided,  accept 
llie  provisions  of  Article  III  of  this  Act,  compensation  for  personal 
injury  to,  or  for  the  death  of,  such  employe,  by  an  accident  in  the 
course  of  his  employment,  shall  be  made  in  all  cases  by  the  employer," 
etc.  This  section  then  further  provides,  "The  terms  'injury'  and  'per- 
sonal injury'  as  used  in  this  Act  shall  be  construed  to  mean  only 
violence  to  the  physical  structure  of  the  body,  and  such  disease  or 
infection  as  naturally  results  therefrom,"  etc. 

One  of  our  early  definitions  was  "an  accident  is  commonly  under- 
stood as  a  sudden,  sharp  and  brief  experience,  usually  due  to  some 
external  force  or  circumstance,  likely  to  attract  the  attention  of  the 
subject  and  of  others,  and  thus  readily  fixed  in  time  and  connect^' 
with  a  definite  environment  or  employment." 
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Thia  definition  htm  been  wideiied  to  cousiderable  exteut  by  the 
ooiirts  and  the  Board.  Omp  experience  in  the  administration  of  thia 
law  has,  from  time  to  time,  justified  its  enlargement  or  modification. 
In  the  case  of  Roller  v.  Drueding  Brothers  Company,  3  Dept.  Reports 
202,  in  affirming  our  award  to  the  claimant  who  had  suffered  dermat- 
itis by  handling  bides  which  bad  been  preserved  by  a  poisonous  in- 
gredient, Audenried,  P.  J.,  No.  4  Court,  Philadelphia,  inter  alia,  said: 
'■Jt  is  conceded  that  cases  of  occupational  diseases  are  not  within  the 
benefit  of  the  statute.  In  the  matter  before  the  Court  the  claimant's 
disorder  was  of  a  different  character.  Dermatitis  is  not  a  necessary 
or  usual  incident  to  worlting  in  a  leather  dressing  factory.  The  pres- 
ence of  poison  such  as  chromic  acid  in  the  hides  handled  by  the  claim- 
iint  was  purely  fortuitous  and  not  a  thing  to  be  expected.  •  •  •  • 
an  accident  is  anything  that  happens  without  design  or  as  an  unfore- 
f>oen  effect;  especially  a  mishap;  an  event  happening  without  the  con- 
currence or  the  will  of  the  person  by  whose  agency  it  was  caused.  •  •  • 

"The  definition  given  by  the  Legislature  to  the  words  'injury'  and 
'personal  injury'  as  employed  in  the  Act  amounts  to  nothing  more 
than  this,  that,  in  order  to  be  within  its  benefit  an  injury  must  be  one 
that  affects  the  body  as  distinguished  from  the  mind,  and  must  be 
produced  by  contact  between  the  body  and  some  external  object.  The 
word  'violence'  in  this  connection  does  not  imply  the  idea  of  the  ap- 
jdicatiou  of  any  particular  degree  of  force." 

In  Smith  v.  General  Crushed  Stone  Company,  2  Dept.  Reports  1022, 
we  said,  "Violence  to  the  ptiysical  structure  of  the  body  should  be 
construed  as  including  any  sudden,  abrupt  change  in  the  physical 
structure  or  tissues  of  the  body  attributed  to  the  sufferer's  employ- 
ment in  the  employer's  service,  whether  such  change  is  the  result  of  a 
blow  OP  other  physical  force  applied  from  witliout  or  of  some  external 
force  of  nature,  as  cold  or  heat,  operating  directly  on  that  part  of  the 
body  injuriously  affected,  or  of  a  strain  or  other  disturbance  of  the 
bodily  tissues." 

With  these  definitions  in  mind,  and  pemembering  that  we  have 
awarded  compensation  for  depmatitis,  frostbite,  heat  prostration, 
stroke  of  lightning  and  sudden  cx})osure  to  poisonous  gases  and  that 
other  Jurisdictions  by  the  same  course  of  reasoning  have  awarded 
com|)ensatinn  for  ivy  poisoning  suffered  in  the  course  of  employment. 
(Piass  V.  Central  New  England  Railway  Company,  115  N,  Y.  Supp. 
854),  the  time  has  arrived  when  we  nuist  enter  into  an  exhaustive 
s'.tudy  as  to  how  far  the  invasion  of  the  human  body  by  the  genn  of 
anthrax  can  be  considered  an  accident  siiffere*!  in  the  course  of  em- 
}iloyment. 

We  must  bear  in  mind  that  in  Sawisliy  v.  Foerdei'er,  2  Dept.  Re- 
jiorts  835.  we  held  that  "an  employe  is  not  entitled  to  compensation 
on  account  of  disease  contracted  by  germ  infection  or  otherwls&l^- 
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leas  Buch  disease  naturally  results  or  develops  from  violence  to  the 
physical  structure  of  the  body  of  the  employe  sustained  by  him  in  the 
course  of  his  employment,"  and  that  in  Beaton  v.  Hero  Manufactur- 
ing Co.,  2  Dept.  Reports  845,  we  held  "an  employe  is  not  entitled  to 
compensation  for  an  injury  which  is  slow  in  development  and  is  the 
result  of  long  continued  exposure  to  acid  fumes.  Such  an  injury  is 
in  the  nature  of  an  occupational  disease  and  not  the  result  of  'violence 
to  the  physical  structure  of  the  body.' 

After  reviewing  these  cases,  we  concluded  in  Boiler  v.  Drueding 
Bros.  Co.,  2  Dept.  Reports  1230,  as  sustained  by  Judge  Audenried,  in 
;t  Dept.  Reports  202,  that  the  dermatitis  there  suffered  was  in  the  same 
cat^ory  of  violence  to  the  physical  structure  of  the  body  as  the 
"frost-bite"  in  Smith  v.  General  Crushed  Stone  (aupra),  for,  we  said, 
"It  is  not  a  disease.  It  is  sudden  in  its  action.  It  directly  affecta  the 
physical  tissues  of  the  body.  It  is  not  the  secondary  result  of  some 
idiopathic  or  other  disease.  The  force  which  causes  the  injury, 
though  a  natural  one,  proceeds  from  without  and  is  encountered  in 
the  course  of  the  employe's  service. 

In  the  light  of  these  decisions  let  us  now  consider  the  subject  of  an- 
thrax. The  Bureau  of  Labor  Statistics  of  the  United  States  Depart- 
ment of  Ijflbor  in  January,  1917,  issued  a  bulletin  on  this  subject. 
We  therein  find  that  anthrax  is  primarily  a  disease  of  animals  such  as 
cattle  and  sheep  and  is  transmitted  to  man  in  a  number  of  occupa- 
tional pursuits.  In  man  contagion  commonly  occurs  through  an 
abraKton  of  the  sliin  resulting  in  the  so  called  "malignant  pustule"  fir 
"malignant  edema."  Human  beings  contract  the  disease  mainly 
through  the  handling  of  infected  animal  materials  either  when  these 
materials  are  obtained  by  them  directly  from  animals  or  when  they 
are  being  transported  or  handled  in  industrial  processes.  Human 
anthrax  is  caused  by  the  entrance  into  the  body  of  anthrax  bacilli  or 
iiliores,  and  by  their  rapid  development  and  multiplication  in  the 
favorable  media  therein  encountered.  In  a  majority  of  cases  inocula- 
tion takes  place  through  a  scratch  or  cut  in  the  sliin ;  in  such  cases 
external  anthrax  results.  At  times  the  germs  are  inhaled  and  infect 
the  respiratory  oi^ang,  or  enter  with  food  into  the  digestive  tract; 
this  is  the  origin  of  internal  anthrax,  with  its  two  forms,  pulmonary 
and  gas tro -intestinal. 

The  most  numerous  cases  of  anthrax  occur  among  persona  who 
handle  for  purposes  of  manufacture  materials  derived  from  infected 
f>nimals.  Such  materials  include  those  used  in  the  wool  industry,  the 
manufacture  of  leather  and  leather  goods,  working  on  bristles  and 
hair  and  mailing  artificial  manure.  It  is  reported  that  Russia  and 
Italy  are  most  severely  affected  by  both  animal  and  human  anthrax 
and  while  this  disease  is  quite  rare  in  our  country  its  worse  ravages 
are  reported  from  Asiatic  countries,  such  as  Siberia,  Persia,  Asia 
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Minor,  Thibet,  Ctiina  aud  India.  This  is  particularly  important  at  tbe 
present  time  when  our  industrial  workers  in  tanneries  are  handling  so 
man;  hides  from  these  countries,  particularly  China.  Under  the  infec- 
tious disease  reporting  law  of  our  State,  there  was  but  i9  cases  of 
anthrax  reported  between  July  1,  1913,  and  January  1,  1916,  and 
almost  the  entire  group  contracted  the  disease  Jn  handling  hides  and 
skins.  The  fact  that  during  this  period  there  were  so  few  instances 
of  this  disease  among  the  mauy  thousands  of  workers  thus  engaged  is 
an  important  observation  in  our  study  of  tbe  legal  aspect  involved  In 
the  contraction  of  this  disease  and  renders  an  observation  of  Judge 
Audenried  in  Roller  v.  Drueding  Bros,  (supra)  as  to  dermatitis 
quite  pertinent  He  said,  "Dermatitis  is  not  a  necessary  or  usual 
incident  to  working  in  a  leather  dressing  factory.  The  presence  of 
poison  such  as  chromic  acid  in  the  hides  handled  by  the  claimant 
was  purely  fortuitous,  and  not  a  thing  to  have  been  expected.  He 
was  not  bound  to  anticipate  as  the  probable  consequence  of  carr}'- 
ing  out  the  task  allotted  to  him  by  the  defendaut,  that  he  would 
meet  with  the  harm  that  befell  htm.  *  *  *  It  is  impossible  to 
see  how  the  claimants  attacked  of  dematitia  can  be  described  as 
anything  else  but  accidental." 

Investigation  has  shown  that  the  bacillus  of  anthrax  is  a  cylindri- 
cal or  rod-like  body  whose  dimensions  are  capable  of  definite  ascer- 
tainment. After  its  eutrance  into  the  human  body  it  multiplies  with 
great  rapidity  by  breaking  up  into  integral  parts  or  by  means  of 
spores.  Bo  much  for  the  pathological  study  of  the  subject.  It  be- 
comes necessary  for  us  to  determine  whether  or  not  under  the  forgo- 
ing facts  a  claimant  who  has  contracted  anthrax  in  the  .course  of  his 
employment  can  be  compensated  as  having  suffered  violence  to  the 
physical  structure  of  his  body  or  whether  he  has  suffered  an  occupa- 
tional disease  as  outlined  by  us  in  Beaton  v.  Hero  Hanufacturing 
Company  and  Sawisky  v.  Foerderer  (supra).  The  Massachusetts 
rases  cannot  be  considered  as  precedents  in  the  interpretation  of  our 
Act.  The  framers  of  the  law  of  tliat  state  drew  tlieir  act  to  cover 
"personal  injury"  and  by  inadvertently  omitting  the  words  "by  acci- 
dent" unwittingly  gave  Massachusetts  a  law  covering  occupational 
diseases.  Anthrax  is  then  included  in  their  list  of  compensable  sub- 
jects without  reference  to  the  question  now  before  us. 

This  result  was  reached  in  California  by  the  amendment  of  1915 
when  the  words  "by  accident"  were  stricken  from  that  law  leaving  the. 
Act  in  like  terms  with  Massachusetts.  In  several  states  the  idea  has 
seemed  to  prevail  that  compensation  for  anthrax  should  be  granted 
where  satisfactory  evidence  established  the  entrance  of  the  bacillus 
into  the  body  by  means  of  a  wound  or  break  in  the  skin  that  had  been 
suffered  in  the  course  of  employment.  In  other  words,  the  thought 
Meemed  to  be  that  where  it  was  satisfactorily  established  that  a  work- 
man, in  tbe  course  of  his  employment,  had  sustained  such  physical 
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violence  to  hie  body  ttiat  an  open  break  of  bia  akin  followed  and  tbe 
bacillus  anthrax  had  sought  such  a  wound  as  tbe  portal  of  entry,  it 
then  could  be  called  an  infection  naturally  following  the  original  in- 
jury. In  fact  our  Board  in  McCauley  v.  Imperial  Woolen  Company, 
and  other  cases  of  admitted  anthrax  has  required  the  proof  of  an 
earlier  injury  in  tbe  course  of  employment  which  would  provide  the 
portal  of  e^try  for  the  anthrax  bacilli.  Is  this  logical  ?  Given  tbe 
anthrax  germ  as  a  readily  distinguishable  identity  with  definite  pro- 
l>ortions  coming  in  contact  with  the  human  body  and  gaining  an  en- 
trance into  the  same  by  means  of  a  break  in  tbe  texture  of  the  skin, — 
why  is  not  that  contact  in  itself  violence  to  the  physical  structure 
of  the  body?  The  scientists  tell  us  that  its  effect  is  at  once  noted  in 
tbe  changed  conditions  of  the  affected  area.  The  pathological  change 
is  immediate  and  its  rapid  progress  certain.  It  requires  but  a  period 
of  not  over  three  days  from  its  first  contact  to  develop  into  its  most 
malignant  and  fatal  form. 

A_  workmen's  compensation  law  fixes  no  standard  for  the  physical 
condition  of  a  workman.  As  was  said  by  our  Brother  Leech  in  Smith 
V.  Pittsburgh  Coal  Company,  2  Dpt.  Heporte  1119,  "Tbe  Workmen's 
Compensation  Act  does  not  prescribe  any  standard  of  health  or  physi- 
cal condition  to  which  the  workman  of  tbe  state  must  conform  to 
qualify  for  compensation,  nor  does  it  imply  a  warranty  on  the  em- 
ploye's part  that  he  is  free  from  latent  disease  or  physical  defect 
which  may  develop  into  serious  injury  if  excited  into  activity  through 
exertions  in  the  course  of  bis  employment."  This  following  Judge 
Bradley  in  Crowley  v.  Lowell,  HI  N.  E.  786  (Mass.  1916).  Smith  v. 
Pijtsbui-gh  Coal  Co.  (supra)  was  afBrmed  by  Shaffer,  P.  J.,  of  the 
Common  Fleas  Court  of  All^heuy  County  on  March  21, 1917,  3  Dept. 
Reports  1102.  Therefore,  if  a  workman  has  suffered  a  break  in  his 
xkin  from  any  cause  whatsoever  and  continues  to  prosecute  his  daily 
employment,  he  cannot  be  barred  from  compensation  if  any  accidental 
cause  exaggerates  or  further  develops  that  condition.  If  a  workman 
has  a  scratch  or  chapped  hand  or  a  sore  upon  his  neck  or  a  pimple 
upon  bis  face,  and  under  the  direction  of  his  employer  handles  skins, 
hides  or  wools  infected  by  anthrax  bacilli,  we  hold  that  the  physical 
contact  between  that  germ  and  the  portal  of  entry  thus  previously  ex- 
isting is  violence  to  tbe  physical  structure  of  his  body,  and  that  the 
workmen's  experience  in  this  respect  constitutes  an  accident  in  the 
course  of  bs  employment. 

This  situation  is  readily  distinguished  from  tbe  typical  cases  of  oc- 
cupational diseases  or  those  received  in  the  course  of  employment  of 
untraceable  inception  and  gradual  and  insidious  growth  such  as  those 
that  we  cannot  trace  to  being  received  at  some  certain  time,  and  in 
wifich  there  is  no  sudden  or  violent  change  in  the  condition  ~oftlie|  , 
physical  structure  of  the  body.  ^       o 


Iq  Boiler  v.  Drueding  Bros.,  2  Dept.  Reports  1231,  we  said:  "If  the 
iojury  can  be  traced  to  some  certain  time  when  there  was  a  sudden  or 
violent  change  in  the  condition  of  the  phyeical  structure  of  the  body, 
as  when  poisonous  gases  were  inhaled  which  damaged  the  physical 
structure,  t|ie8e  personal  injuries  were  not  meant  to  be  excluded  and 
iire  compensable." 

Cochrane,  J.,  in  allowing  compensation  to  a  claimant  suffering  an 
injury  from  anthrax  bacilli  in  Hires  t;.  Hull  &  Co.,  164  N.  Y.  Supp.  76, 
said,  "There  is  a  broad  distinction  between  the  present  case  and  the 
case  of  an  occupational  disease.  The  latter  is  incidental  to  the  occu- 
pation or  is  a  natural  outcome  thereof.  It  is  expected,  usual  and 
ordinary.  This  disease  incurred  by  the  claimant  was  unexpected,  un- 
usual and  extraordinary,  as  much  so  as  if  a  serpent  concealed  in  the 
Iddes  had  attacked  him.  liiere  is  no  difference  in  principle  because 
the  attack,  instead  of  being  made  unexpectedly  by  a  concealed  serpent 
was  made  unexpectedly  by  a  concealed  disease  genn.  There  seems  to 
be  no  question  in  this  case,  but  that  the  claimant  contracted  the  dis- 
ease in  the  manner  and  under  the  conditions  atKtve  indicated.  IVe 
think  the  circumstances  constitute  an  accidental  injury,  within  the 
meaning  of  the  statute." 


•Gallagher  v.  Delaware,  Lackawanna  &  Western  B.  R.  Co. 

{3  Dept.  Reports  2881.) 

Endetice — Findittg»  of  fact   hy  Referee. 

It  tb<>  finiling  of  the  Refi^ree,  that  the  claimant  was  engugod  in  the  course  of  bis 
rmiiluymcnt  wiifii  iDjurrd,   is  justifinl  by  eviilence  oE  record,   the  Board  will  not 

.-ttrorff— .4ii  to  diriding  an  award  into  periods. 

A  Ui'fiTeo  lint)  uo  |kiw<-1'  tu  ijcpunitc  an  injury  period  into  periods  of  total  and 
Itirtiul  disability. 

Appellant  rcjtresentefl  by  J.  Hayden  Oliver,  Scranton. 
Appellee  represented  by  E.  L>,  Adair,  Scranton, 

OPINION  BV  COMMISSIONER  SCOTT— October  i,  1917. 

The  claimant  had  been  working  for  about  three  years  for  the  de- 
fendant at  one  or  other  of  its  mines,  and  on  July  7.  1917,  sustained 
i:n  injury  to  his  left  eye  fi-oni  the  explosion  of  a  dynamite  cap,  wMch 
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resulted  in  the  total  loss  of  the  viaion  of  his  eye.  The  Beferee  baa 
found  that  the  loss  of  vision  is  permanent  and  that  no  operation  is 
likely  to  restore  the  sight.    The  evidence  supports  such  finding. 

There  is  conflicting  testimony  as  to  when  and  under  what  circum- 
stances the  injury  occurred.  The  (Jefendant  contends  that  the  story 
cf  the  accident  as  related  by  the  claimant  is  contradicted  by  the  testi- 
mony of  the  witness  Walsh  and  that  statements  made  by  the  claimant 
prior  to  the  hearing  corroborate  the  story  of  Walsh  rather  than  the 
testimony  given  bj  the  claimant  himself.  The  prior  statements  made 
by  the  claimant  are  somewhat  ambiguous,  but  we  cannot  say  that  they 
are  inconsistent  with  his  testimony.  The  Referee  saw  and  heard  the 
witnesses  and  bis  conclusions  as  to  the  correct  import  of  all  the 
evidence  on  the  (juestioii  as  to  how  the  accident  happened,  and  his 
bnding  that  the  claimant  was  at  the  time  he  sufEered  the  injury  actu- 
ally engaged  in  the  course  of  bis  employment  with  the  defendant  will 
not  be  challenged  by  us. 

The  injury  was  sustained  to  the  left  eye  and  the  disability  of  the 
claimant  resulted  fi-om  this  injury  alone.  The  Beferee  as  a  matter  of 
law  was  not  justified  in  separating  the  permanent  injury  sustained 
into  periods  of  total  and  partial  disability,  as  he  has  done.  The  in- 
jury suffered  is  embraced  in  the  class  of  permanent  injuries  specifi- 
cally provided  for  in  Section  306-(c). 

The  other  findings  of  fact  are  affirmed  and  the  award  made  by  the 
Referee  is  modified  so  as  to  conform  to  a  proper  application  of  Sec- 
lion  306-(c)  to  the  facts  in  the  evidence.  The  claimant  is  awarded 
4i6.50  per  week  for  the  period  of  125  weeks  from  the  first  fourteen  days 
after  the  accident,  together  with  the  costs  allowed  by  the  Referee. 
With  this  modification,  award  aifirmed  and  appeal  dismissed. 


Davis  V.  Carpenter  Steel  Co. 
(3  Dept.  Reports  2874.) 

Tlie  facts  in  the  case  bring  it  vritbln  the  ruliiiKs  of  Ciic  Buard  in  the  case  of  Jor- 
dan r.  State  Workmon's  Insarnnce  Fnnd  and  Ilodglin  v.  Lake  Aritd  Lumber  Co.. 
nnd  within  tlie  decisions  of  Jud|{c  Audpnrifd  of  Cnmmon  PleaH  Court  N'o.  4,  of 
Philadelphia  in  Equi  r.  Kooll<--»[>oth  Co.. 

Appellant  represented  by  Fell  &  Spalding.  Philadelphia. 
Appellee's  counsel,  apjK>inted  by  the  Board  pro  hac  vice,  Francis  H. 
Bohlen,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— October  4, 1917. 
A  reading  of  the  testimony,  including  a  consideration  of  the  ex- 
hibits attached  thereto,  makes  it  clear  that  the  facts  of  this  case 
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bring  it  within  the  Board's  rulings  in  Jordan  «.  State  Worhmen'a  In- 
surance Fund,  3  Dept.  Reports  876;  Hedglin  v.  Lake  Ariel  Lumber 
Co.,  3  Dept.  Reports  1611,  and  decision  of  Judge  Audenried,  of  the 
Common  Pleas  Court  of  Philadelphia  County,  in  Equi  p.  Koelle- 
gpeth  Co.,  3  Dept.  Reports  201,  reversing  the  Board  in  holding  under 
practically  a  similar  state  of  facts  that  Equi  was  an  employe.  We 
hold  the  claimant  to  be  an  independent  contractor  and  not  an 
employe.  The  award  made  by  the  Referee  is  reversed  and  appeal 
sustained. 


McKeown  v.  Epping-Carpenter  Cn. 
(3  Dept.  Reports  2882.) 

Hearing  de  novo — When  it  xoill  Jte  granted. 

If  there  is  no  evidence  of  ^c(^>^d  indicating  the  amounf  of  waeee  earned  by  the 
claimant  daring  the  aii  munths  preceding  the  cccident  so  as  to  furnieh  a  basis  for 
rampnting  compensatiou ,  a  bearing  de  novo  will  be  granted  for  the  purpose  of  ob- 
taining such  evidence. 

Fraelioe — At  to  offers  of  entdenM. 

All  oSers  of  evidence  which  the  parties  deem  material  should  be  made  a  matter  of 
record,  with  the  miing  thereon.  It  is  the  duty  of  coDnscI  Co  insist  that  snch  record 
be  made. 


Appellant  represented  by  M,  M.  Welsh,  Pittsburgh. 
Appellee  represented  by  J.  W,  Sheffler,  Pittaburgb. 

OPINION  BY  COMMISSIONER  SCOTT— October  4,  1917. 

The  evidence  contained  in  the  record  bearing  on  the  question  of 
wages  is  not  complete.  There  is  no  testimony  from  which  the  total 
amount  of  wages  earned  by  the  employe  for  the  six  months  immedi- 
ately preceding  the  date  of  his  injury  can  with  any  certainty  be 
arrived  at.  There  does  not  appear  on  the  record  any  offer  made  by 
the  defendant  to  prove  by  the  pay-rolls  such  earnings  by  the  claimant 
during  this  period,  but  it  is  alleged  in  the  defendant's  exceptions  and 
the  brief  that  the  defendant's  counsel  made  an  offer  to  prove  this  fact 
iind  was  not  permitted  by  the  Referee  to  do  so. 

Any  offers  of  evidence  the  parties  deem  material  should  be  made  a 
matter  of  record  with  the  ruling  thereon,  and  it  is  the  duty  of  counsel 
lo  insist  thjit  such  record  be  made.  As  there  ie  no  need  of  additional 
testimony  or  any  other  matters  in  dispute,  we  grant  a  hearing  de  nom, 
limiting  said  hearing  to  the  production  of  evidence  bearing  on  tte 


amount  of  wages  earned,  for  the  sole  purpose  of  arriving  at  the  aver- 
age daily  wage  of  the  claimaDt  to  accordance  with  the  rules  of  the 
Boaid.    Time  and  place  of  such  hearing  4e  novo  to  be  hereafter  fixed. 


Kepliart  v.  Pennsylvania  Coal  &  Coke  Co. 

(3  Dept.  Reports  2872.) 

Practice — A»  to  ike  f#fcl  0/  the  death  of  it  eo-iepettdent — t'ompensaiioH — /»  eiite  of 
the  death  of  parly  entitled. 

A  claim  petitioD  was  filed  br  B  dependent  father  So  his  name  alone.  In  tlie  body 
of  the  petition  it  appeared  that  the  dependents  were  the  father  and  the  atep-mother. 
An  oward  was  made  and  a  compensation  agreement  entered  into,  in  whii-h  it  was 
recited  that  the  Ktep-mother  as  well  as  the  father  was  a  dependent.  The  father  died, 
whcrenpon  the  Rtep-motlier  filnd  a  i^aim  petition  on  her  own  behalf.  Held,  that  the 
rights  of  the  stcp-mothi^r  hud  already  been  determined :  that  the  preseut  claim  peti- 
t!ou  should  be  dismissed  and  compensation  should  continue  to  be  paid  the  stpp-mnther 
OK  the  surviving  dependent  under  the  former  agreemeuL 


Appellant  represented  by  John  H.  McCann,  Ebensburg. 
Appellee  not  represented. 

OPINIOX  BY  MACKEY— Chairman— October  4,  1917. 

There  was  no  necessity  for  the  claimant  in  this  case  to  have  filed 
this  claim  petition  nor  should  the  Referee  have  granted  an  award. 
The  issues  involved  in  these  pleadings  were  passed  upon  by  the 
Hoard  in  the  case  of  Joseph  A.  Kephart  v.  Pennsylvania  Coal  &  Coke 
(kimpany,  Claim  Petition  2U,  reported  in  2  Dept.  Reports,  page  1287. 
In  that  case  the  husband  of  Alice  Kephart  filed  a  claim  petition  on 
April  15,  VJW,  claiming  compensation  from  the  defendant  because  of 
the  death  of  his  son.  While  it  is  true  that  this  claim  petition,  in  its 
title,  only  bears  the  name  of  Joseph  A.  Kephart,  nevertheless,  in  the 
body  of  the  petition  it  is  recited  that  the  dependents  of  the  deceased 
are  Joseph  A.  Kephai-t,  father,  and  Alice  Kephart,  stepmother. 

After  the  Board  filed  its  opinion  sustaining  the  award  of  the 
Referee  in  favor  of  Joseph  A,  Kephart,  the  defendant,  and  the  said 
claimant  on  July  fi,  1910,  executed  compensation  agreement  No. 
21205  in  accordance  with  the  said  decision.  In  the  said  agreement  it 
is  again  recited  that  the  dependents  of  the  deceased  employe  were 
Joseph  A.  Kephart,  father,  and  Alice  Kephart,  stepmother.  The  said 
Joseph  A.  Kephart  died  <m  February  23,  1917.    His  widow,  then  be- 
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lieviDg  that  it  was  incumbent  upon  lier  to  file  a  claim  petition  oo  be- 
half of  lierself  as  a  dependent  of  the  deceased  sod,  started  these  pro- 
ceedings. 

Tf  her  rights  depended  upon  the  pleadings  in  this  case,  she  would  be 
barred  by  the  statute  of  limitations  as  the  accident  to  the  diseased  son 
hiippeneil  on  Februaiy  4,  1916,  while  the  present  claim  petition  was 
filed  during  the  month  of  May,  1917.  The  right  of  the  present  claim- 
!Mit,  however,  to  compensation  does  not  depend  upon  this  action.  Her 
Htatus  was  determined  in  the  former  proceedings ;  and  although  the 
title  of  the  ease  mentioned  the  husband's  name  only,  nevertheless, 
i'oth  the  claim  petition  and  the  agreement  recited  that  this  present 
claimant  was  then  a  dei>endent  of  the  deceased.  Her  dependency  waa 
then  established.  Her  rights  cannot  be  disturbed  because  of  the  title 
(»f  the  case.  The  Act  provides  that  in  the  absence  of  the  widow, 
widower  and  children,  compensation  is  payable  to  the  father  and 
mother  or  the  survivor  of  them,  if  dependent  to  any  extent  upon  the 
employe  for  support  on  account  of  his  death. 

The  award  to  Joseph  A.  Kephart  under  the  ruling  of  this  Board  took 
into  consideration  the  fact  that  his  wife,  the  stepmother  of  the  de- 
ceased was  living  and  was  one  of  the  dependents.  It  was  in  evidence. 
The  defendant  was  made  fully  aware  of  it  at  the  hearing  before  the 
licferee  as  evidenced  by  the  fact  that  subsequently  it  incorporated  the 
same  statements  in  the  agreement. 

It  is  the  opinion  of  the  Board  that  the  award  in  the  present  case 
should  be  set  aside  because  the  facts  upon  which  it  is  based  were 
passed  upon  in  the  former  proceedings.  It  is  further  the  opinion  of 
the  Board  that  the  defendant  should  continue  to  pay  the  award  to  the 
said  Alice  Kephart  as  a  dependent  mother. 


Zinger  v.  Clarke  Can  Co. 
(3  Dept.  Reports  2868.) 

Compensalion — As  to  terminaiion  of  eompcnmition. 

If  an  injnred  employ?  Bubseqnpntl;  (lies  from  some  cttaee  other  than  the  acddent, 
in  order  to  terminate  oompensation  payments,  the  fact  and  catiae  of  death  most  be 
allcgi^  and  proven  on  n  petition  to  terminate  the  award- 


Appellant  represented  by  A.  M,  Tucker,  Philadelphia. 
Appellee  represented  by  Clinton  A.  Sowers,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— October  4, 1917. 

On  the  careful  consideration  of  the  record  in  this  case  we  are  of 
opinion  that  the  award  made  by  the  Referee  is  in  accordance  with  the 
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factB  and  circumstanceB  developed  in  the  testimony.  The  award  as 
made  is,  therefore,  affirmed.  It  is,  however,  stated  in  the  defendant's 
appeal  un  question  of  law  that  an  award  for  disability  which  does 
not  resnlt  in  death,  cannot  remain  in  favor  of  an  injured  rrtan  who 
has  since  died  as  the  resTilt  of  other  causes,  and  that  it  is  conceded  in 
this  case  that  the  claimant  has  since  the  date  of  the  accident  died 
from  other  causes  not  the  result  of  the  original  injury. 

As  an  abstract  proposition  of  law  we  affirm  this,  since  it  is  in 
accordance  with  Section  306-(f).  However,  there  is  nothing  in  the 
testimony  taken  before  the  Referee  to  show  that  the  claimant  has 
tlied  since  the  hearing,  and  although  the  defendant's  appeal  is  sworn 
to,  it  involves  a  question  of  fact,  namely,  the  death  of  the  claimant, 
and  that  his  death  was  not  the  result  of  the  injury  alleged  to  have 
been  suffered  by  him.  If  it  will  be  conceded  by  the  dependents  or  per- 
sona! representative  of  the  claimant  that  the  facts  alleged  in  the  de- 
fendant's appeal  flled  Jnne  27,  1917,  are  correct,  it  is  suggested  that 
the  termination  of  compensation  as  of  the  date  of  the  death  be  ac- 
quiesced in  to  save  further  expense.  However,  if  this  is  not  acceded 
to,  the  remedy  of  the  defendant  is  by  a  petition  to  terminate  the 
rward  upon  the  grounds  suggested  in  its  appeal  on  the  question 
of  law. 

Therefore,  on  the  record  now  before  the  Board,  appeal  dismissed. 


•Diigas  V.  American  Zinc  &  Chemical  Co. 

(3  Dept.  Reports,  2872.) 

Award  — As  to  the  effect  of  failure  of  party  to  receive  notice  of  hearing. 

IE  n  Referee  maila  the  customar;  notices  to  the  respective  parties  of  the  time  and 
place  of  bearinK,  he  has  performed  bis  fall  duty,  and  it  ia  no  ground  for  relief  that 
one  of  the  parties  failed  to  receive  bis  notice. 


Appellant  represented  by  Frank  P.  Martin,  Pittsburgh. 
Appellee  represented  by  J.  Boyd  Crumrine,  Pittsbui^h. 

OPINION  BY  COMMISSIONER  SCOTT— October  4,  1917. 

We  have  carefully  considered  the  very  good  briefs  by  the  counsel 
for  both  the  claimant  and  the  defendant.  The  questions  of  fact  and 
law  involved  in  this  case,  raised  in  the  record,  have  been  repeatedly 
passed  on  by  the  Board.  We  find  no  error  in  the  Referee's  findings 
and  conclusions. 

The  defendant  complains  that  if  the  findings  and  conclusions  made 
by  the  Refree  are  ailfirmed  by  the  Board,  the  bill  of  costs  flled  ant' 

•Bee  pife  BST,  Cuei  Appeiled  to  Cooitt. 
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allowed  for  the  hearing  Bet  for  April  1,  1917,  shonld  not  be  awarded 
ngainet  the  defendant,  as  it  is  alleged  ao  notice  of  the  time  and  place 
of  that  hearing  was  served  upon  the  defendant  or  its  insuranoe  car- 
rier, liie  record,  however,  discloees  that  notices  were  mailed  to  the 
claimant  and  defendant  by  the  Referee  on  March  23,  1917.  In  mail- 
ing such  notices  the  Referee  performed  bis  fall  dnty  ai  required  bj 
the  provisions  of  the  law.  It  is  unfortunate  if  the  defendant  failed  to 
leceive  its  notice. 
The  award  is  affirmed  and  appeal  dismissed. 


•Ellis  V.  Harrison  Iti-os.  &  Co.,  Inc. 

(3  Dept.  Reports  2870.) 

Practice — As  to  filing  claim  petition. 

A  claim  peddoD  is  rKganled  aa  Slvd  uh  of  tbe  date  when  ft  is  received  by  the 
Bureau,  and  not  os  of  ttie  date  o(  mailtDg. 

Limitation  tcithin  which  cJaimi  and  appeals  mutt  he  filed-— A»  to  lollini;  itaiutc. 

The  fllins  of  an  answer  to  a  olaim  petition  filed  more  than  one  year  after  tbc 
accident  will  not  toll  tbe  one  year  limitation  fixed  by  law  within  which  petitions  may 
be  filed. 

I.imitalion  tcitJUn  Khiek  claim»  and  appeale  mvst  he  Ped — At  to  the  neoettitf/  of 
pleading  the  ttatvte. 

Where  an  amendment  or  motion  goes  to  the  questtion  of  Jnrlsdlction  it  can  be  en- 
tertained at  any  time  before  final  judgment,  nnd  especially  where  tbe  ntatate  is  abso- 
Intc  and  jnrisdictionnl,  it  need  not  be  pleaded  by  tbe  defendant,  bnt  the  defense 
should  be  entertained  by  the  Board  on  motion. 

Limitation  Kitkin  Khich  clai»t«  and  appealu  muat  be  filed — Tolling  ttatute. 

The  bar  of  tbe  statute  of  UmitationB  is  not  tolled  by  the  fact  that  the  claimant 
worked  for  the  defendant  subsequent  t<i  the  secident  at  a  rate  of  wages  equal  to  or 
higher  than  before  the  accident. 


Appellant  represented  by  Martin  Feldman,  Philadelphia. - 
Appellee  represented  by  Walter  Linn,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— October  4,  1917. 

The  findings  of  fact  made  by  the  Referee  are  not  made  ground  of 
appeal  by  the  claimant  and  it  is  conceded  the  alleged  injury  was  sus- 
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tained  by  the  claiuiaot  May  5,  ldl6,  and  that  the  claim  petition  was 
mailed  to  the  Bureau  May  5,  1917,  and  was  received  at  the  principal 
ofSce  of  the  Bureau  at  Harrisburg,  May  S,  1917. 

The  appeal  raifies  questions  of  law  only.  The  defendant  contends 
that  the  date  of  mailing  the  claim  petition  is  the  date  of  filing  and 
that  although  the  claim  was  received  at  the  bureau  on  May  8,  1917,  it 
must  be  taken  to  have  been  filed  May  5,  1917,  or  as  of  the  date  when 
it  was  mailed  by  the  claimant,  or  within  one  year  after  the  accident, 
and  that  the  claim  is,  therefore,  not  barred  by  the  provisions  of  Sec- 
tion ^15. 

It  is  provided  In  Section  i03,  that  claim  petitions  shall  be  mailed, 
or  delivei-ed  in  some  other  manner  to  the  Bureau  at  its  principal  office, 
but  the  time  and  place  of  filing  petitions  recognized  by  the  Act,  is  the 
date  when  the  petition  is  received  by  the  Bureau  at  its  principal 
office,  since  Section  404,  provides:  "The  Bureau  shall,  immediately 
upon  their  receipt  properly  file  and  docket  all  petitions,  agreements 
for  compensation,  &;c.'*  No  other  section  of  the  act  relates  to  the 
time  of  filing  petitions.  The  provisions  of  Section  408  relating  to  the 
service  of  notices  and  of  certified  copies  by  the  Bureau  on  parties  en- 
titled thereto,  malting  mailing  of  such  notices  and  certified  copies  a 
ftood  service,  is  in  no  way  connected  with  the  proper  filing  of  peti- 
tions and  other  papers  requiring  action  by  the  Board  and  cannot  be 
construed  to  apply  in  any  manner  to  claim  petitions. 

Section  315  provides  that  all  claims  shall  be  forever  barred  unless 
one  of  the  parties  shall  have  tiled  a  petition  as  provided  in  Article 
IV,  thereby  specifically,  as  we  take  it,  referring  to  the  method  and 
time  of  iiling  indicated  in  Section  404.  Hence  the  contention  of  the 
defendant  in  this  respect  iA  denietl  and  the  Board  holds  that  the  time 
cf  mailing  a  claim  petition  is  not  the  time  of  filing  contemplated  in 
Section  315. 

The  further  contention  by  the  claimant,  that  after  answer  filed,  no 
advantage  can  be  taken  of  the  provisions  of  the  statute  that  the  claim 
petition  mUHt  be  filed  within  one  year  after  the  accident  or  be  forever 
barred,  either  by  way  of  amendment  or  by  motion,  cannot  be  sus- 
tained. Where  an  amendment  or  motion  goes  to  the  question  of  juris- 
diction it  can  be  entertained  at  any  time  before  final  judgment,  and 
especially  where  the  statute  is  absolute  and  jurisdictional,  it  need  not 
be  pleaded  by  t)ie  defendant,  but  the  defense  should  be  entertained  by 
the  Court  on  motion. 

Ene.  Plead.  &  Prac,  \'ol.  3,  page  186.— Note. 

Nor  is  there  any  force  in  the  further  contention  of  the  claimant 
that  the  defendant  is  estopped  from  invoking  the  bar  of  the  statute 
by  reason  of  the  fact  that  the  claimant,  after  the  accident  worked  for 
the  defendant  for  upwards  of  eight  months  and  received  wages  equal 
to  or  greater  than  he  was  receiving  before  the  accident.    No  promiaes 
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were  made  by  the  defendant  or  by  any  one  for  it,  that  if  the  claimant 
did  not  file  a  claim  petition  he  would  be  given  a  "life  job"  nor  can 
the  wages  receiveil,  although  they  may  have  been  out  of  proportion  to 
the  character  of  the  service  rendered,  he  deemed  payment  of  compen- 
bation  as  that  term  is  used  in  the  Act  so  as  to  extend  the  time  fixed 
for  filing  a  claim  petition  as  provided  in  the  last  clause  of  Section  315. 
The  decieion  of  the  Keferee  dismissing  the  claim  petition  is  affirmed 
and  appeal  sustained. 


Pribicevic  v.  Pittsburgh  Crucible  Steel  Co. 

(3  Dept.  Reports  2867.) 

Limitation  Ktthin  Khich  claimt  and  appeals  must  he  filed — Claims. 

UnleM  employer  and  employe  witbin  one  yenr  after  the  accident  agree  upoa  i 
pensatioD,  or  unleas  within  said  period  one  of  tbe  parties  shall  have  filed  a 
tion  as  provided  in  Article  IV,  all  claims  for  comi>enBation  are  forever  barred- 


Appellant  represented  by  J.  C.  SherriflE,  Pittsburgh. 
Appellee  represented  by  John  B.  McClure. 

OPINION  BY  JOHN  A.  SCOTT— Commissioner. 

The  record  discloses  that  the  claimant  sustained  serious  injuries  to 
both  feet ;  that  the  alleged  accident  happened  March  22, 1916,  but  that 
no  claim  petition  was  filed  with  the  Bureau  until  April  7, 1917, 

The  answer  of  the  defendant  denied  the  material  statements  of  the 
claim  petition  and  alleged  that  the  parties  had  not  within  one  year 
after  the  accident  agreed  upon  any  compensation  payable  to  the  claim- 
ant nor  had  any  payments  of  compensation  by  or  on  behalf  of  the 
defendant  been  made  to  the  claimant  within  such  period,  and  that  the 
claim  petition  was  not  filed  within  one  year  after  the  alleged  injury. 

At  the  first  hearing  the  defendant  aslced  that  the  petition  be  dis- 
missed, contending  the  Referee  was  without  jurisdiction  to  proceed 
to  hear  a  petition  tiled  more  than  one  year  from  the  time  of  the  alleged 
injury.  The  Keferee  continued  the  hearing  to  alford  tbe  claimant 
opportunity  to  show  cause  why  the  petition  should  not  be  dismissed. 

The  claimant  filed  his  affidavit,  wherein  he  states  he  did  not  know 
he  was  required  to  file  a  claim  petition  within  a  year  following  his 
injury  and  was  not  advised  by  his  employer  nor  any  one  else  to  do 
so ;  that  some  negotiations  for  settlement  of  his  claim  were  had  with 


the  representative  of  the  defendant,  but  that  be  waB  imable  to  agree 
n-itb  the  defendant  as  to  the  amount  of  such  settlement.  This  appeal 
is  from  the  following  order  by  the  Referee: 

"Now,  June  22,  1917,  attorney  for  claimant  having 
filed  with  the  Referee  aflBdavit  of  claimant,  Nick  Pribi- 
eevic,  setting  forth  under  his  hand  and  seal  certain  facts 
concerning  the  delay  in  filing  his  claim,  which  facts  the 
Referee  considers  sufficient  upon  which  to  go  to  trial 
on  the  merits  of  the  case,  is,  therefore,  continued  gener- 
ally, date  of  hearing  to  be  fixed  later." 

The  affidavit  filed  by  the  claimant  in  our  opinion  contains  nothing 
sufficient  to  justify  the  Referee  in  proceeding  further  with  the  case, 
and  we  cannot  agree  that  the  reasons  for  delay  in  filing  the  claim 
petition  therein  set  forth,  are  any  answer  to  the  positive  requirements 
of  Section  315, 

The  appeal  is  sustained  and  the  claim  petition  dismissed. 


Kranyak  v.  Hillside  Coal  &  Iron  Co. 
(3  Dept.  Reports  2879.) 

Eeiiience — Preponderance  of  teHimony. 
3  award  is  Hustuincd  by  the  weight  of  the  testimony  it  will  be  affirmed. 


Appellant  represented  by  H.  J.  Connolly,  Scranton. 
Appellee  represented  by  William  B.  Landis,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— October  4, 1917. 

Much  of  the  very  considerable  volume  of  testimony  taken  before 
the  Refei-ee  is  that  of  physicians,  a  lai^e  part  of  which  is  of  little  con- 
sequence. There  is  some  confusion  and  vagueness  as  to  specific  dates 
in  the  testimony,  but  it  is  clear  that  the  claimant's  deceased  husband 
was  employed  as  a  contract  miner  by  the  defendant  and  there  is  posi- 
tive direct  testimony  that  he  died  the  29th  of  8epteml>er,  1916;. also 
that  within  a  short  time  before  that  date  while  working  in  the  de- 
fendant's mine  he  sustained  an  injury  by  a  drill  striking  him  on  the 
si<le.  This  direct  testimony  of  the  miner's  helper  is  corroborated  by 
the  medical  testimony  which  shows  the  existence  of  a  bruise  on  the 
body  of  the  deceased  employe  over  the  lungs.  The  autopsy  held, 
also  sustains  the  testimony  of  the  helper.    The  w^elght  ot^^^^^wej^^- 


k-al  testimony  is  tliat  tlie  immediate  cause  of  death  was  traumatic 
pneumonia,  or  pneumonia  which  necessarily  results  from  an  injury 
such  as  testified  to  by  the  helper. 

There  is  no  sufficient  evidence  that  any  notice  of  the  Injury  waB 
given  to  the  defendant,  but  the  finding  that  the  defendant  had  notice 
of  the  accident  does  not  seem  to  be  material  as  there  was  no  claim  for 
medical  services  and  the  award  of  the  Beferee  can  he  sustained,  as 
the  burial  expenses  allowed  by  the  Beferee  to  the  amount  of  |100  are 
proper  nud  authorized  by  the  Act. 

Following  the  award  made  by  the  Referee,  he  hae  added  Claim  Pe- 
tition No.  2217  is  hereby  ordered  dismissed  with  the  record  of  the 
prayer  o!  the  petitioners  being  granted.  This  is  an  inconsistent  and 
unnecessary  statement.  There  is  nothing  in  the  record  that  requires  a 
dismissal  of  the  petition.  The  award  itself  is  based  upon  the  allega- 
tions in  the  petition  as  supported  by  the  testimony.  The  Referee's 
litteation  is  called  to  this  form  of  statement  which  appears  also  in  his 
disposition  of  other  cases  which  have  come  to  the  attention  of  the 
Roard. 

The  counsel  for  the  appellant  has  attached  to  his  brief  two  affida- 
vits and  has  urged  that  a  hearing  de  novo  is  justified  on  account  of 
the  condition  of  the  record  viewed  in  the  light  of  the  affidavits  sub- 
mitted. The  materiality  of  the  additional  testimony  suggi>8tB  does 
not,  however,  impress  the  Board.  Therefore,  the  flndings  o(  fact  and 
conclusions  of  law  hy  the  Beferee  are  affirmed,  the  award  sustained 
and  the  appeal  dismissed. 


txutaker  i\  St.  John's  Episcopal  Church. 

(3  Dept.  Reports  2887.) 

Pkv»iral  condition  of  emploj/e — Prior  to  accident. 

If  un  employe  sustaiiiH  an  accidental  injory  id  the  course  of  his  empliiyini'iil 
whoreby  a  previously  weakened  and  diseased  eoaditjon  was  nggravBtcd  end  u<t<'Iit 
ateil,  by  rpaaon  of  which  his  death  occurred  sooner  tliat  it  would  otherwise  huvi-  w 
purrpd,  his  dependpiits  are  entitled  to  compensation. 


Appellant  represented  by  Wm.  G.  Wright,  Philadelphia. 

Appellee  represented  by  L.  N.  Spencer,  and  A.  H.  Young,  Lancaoler 

OPINION  BY  COMMISSIONER  LEECH— October  6,  11)17. 

This  appeal  alleges  that  the  evidence  did  not  warrant  tli.e  Ri'rt>m> 
in  tinding  as  a  fact,  .  dOOQiC 


"That  the  said  Henry  G.  Gutaker  died  from  mitral 
regm^itation  of  the  heart,  superinduced  by  the  injury 
received  on  November  9,  19lfi,  while  lifting  Baid  stand- 
ard," 

and  the  conclusion  of  law  based  tbereon,  to  wit: 

"That  the  said  Henry  C.  Gutaker,  having  died  an  a 
result  of  the  aforesaid  injury,  the  claimant  ia  entitled 
to  compensation.    "     •     "" 

The  evidence  in  the  case  clearly  establishes  the  fact  that  ou  Novem- 
ber 9,  1M6,  whildt  the  decedent  was  engaged  in  moving  a  basket-ball 
goal  in  the  Parish-House  of  his  employer,  St.  John's  Episcopal  Church, 
he  met  with  an  accident.  The  goal  weighed  upwards  of  two  hundred 
fwunds  and  was  very  heavy  at  the  top,  und  required  care  in  handling. 
In  endeavoring  to  raise  it  to  a  periwndicular  position,  it  slipped  and 
in  trying  to  prevent  its  falling,  the  decedent  caught  hold  of  it  and  the 
weight  of  the  goal  fell  on  him,  straining  and  hurting  him  about  the 
heart.  He  heUl  his  hand  to  his  left  side  and  said  to  those  present  at 
the  time  that  he  had  hurt  himself  internally  when  he  fell. 

He  went  home,  suffering  and  complaining,  and  from  that  time, 
gradually  grew  worse  until  he  died,  December  18,  19]C,  of  mitral  re- 
gurgitation of  the  heart 

It  appears  from  the  testimony  that  some  twelve  years  prior  to  the 
accident,  he  liad  suff:ered  from  articular  rheumatism,  but  had  i-ecov- 
ered  from  this  ailment  and  during  all  this  time  had  bven  in  good 
health.  There  were  only  two  doctors  called  to  testify.  Dr.  H.  R, 
Bryson,  the  family  physician  who  had  treated  the  decedent  for  the 
attack  of  rheumatism  referred  to,  was  called  by  the  claimant,  and 
Y>t.  H.  B.  Davis  who  had  made  an  examination  at  the  request  of  the 
insurance  carrier,  was  called  by  the  defendant.  There  is  not  much 
variance  in  their  testimony.  Both  agree  that  articular  rhemumatism, 
such  as  the  decedent  suffered  from  twelve  years  prior  to  the  accident, 
might  have  produced  the  heart  condition  found  in  the  deceased  after 
the  accident;  that  such  condition  frequently  follows  an  attack  of 
articular  rheumatism  and  both  practically  agree  that  the  heart  con- 
dition found  in  the  deceased  after  the  accident  could  not  have  been 
produced  as  the  result  of  the  accident  given,  in  so  short  a  time,  hut 
both  agree  that  if  the  heail:  of  the  deceased  were  weakened  or  diseased 
fi-om  any  cause,  such  an  injurj-  as  described  would  aggravate  or  accel- 
erate sucli  condition. 

Dr.  Brysoii  testified: 

"I  think  there  is  no  doubt  but  that  the  hard  lifting 
did  cause  the  mitral  valve  to  give  way." 
Dr.  Davis  iestifled: 

"I  think  his  condition  must  have  been  made  more  oqIc 
acute  OP  aggravated,  but  I  don't  think  the  whole  thing     '^ 
could  have  developed  in  a  month." 


We  are  of  the  opinion  that  the  heart  of  the  deceased  was  in  a 
weakened,  diseased  condition  prior  to  the  accident,  probably  due  to 
the  attack  of  rheumatism  twelve  years  ago  and  was  susceptible  to 
just  sucli  an  injury  as  resulted  from  this  accident,  which  with  its 
immediate  and  attendant  effects  was  shown  by  clear  and  uncontra- 
dicted testimony.  We  hare  no  doubt  in  our  minds  at  all  that  the 
death  of  Mr,  Gutaker  was  hastened  by  the  injuries  caused  by  this 
accident.  • 

In  Weimert  v.  Boston  El.  E.  Co.,  216  Mass.  598,  it  was  held  that 

"Acceleration  of  previously  existing  heart-disease  to 
a  mortal  end  sooner  than  otherwise  it  would  have  come; 
is  an  injury  within  the  meaning  of  the  Workmen's  Com- 
pensation Act." 

8  N.  C.  C.  107,  and  cases  there  cited. 

In  Hughes  v.  Clover,  2  K.  B.  798,  the  opinion  by  I^ord  MacNaugh- 
ten  very  clearly  expresses  our  thoughts. 

"Where  a  workman  dies  from  the  rupture  of  an 
aneurism  and  the  death  is  caused  by  a  strain  arising  out 
of  the  ordinary  work  of  the  deceased,  operating  upon  a 
condition  of  body  which  was  such  as  to  render  the 
strain  fatal,  he  suffers  an  accident  within  the  meaning 
of  the  Act."  'The  man  ruptured  an  aneurism  in  his 
aorta.  An  aneurism,  as  1  understand  it,  is  an  unnat- 
ural or  abnormal  dilatation  of  an  artery;  but  xtill  it  is 
an  arterj-  and  so  a  part  of  the  man's  body.  The  man 
'broke  part  of  bis  body'  and  he  certainly  did  not  mean 
to  do  it.' 

In  Smith  v.  Pittsburgh  Coal  Co.,  2  Dept.  Reports  1120,  the  Board 
held: 

"The  Workmen's  Compensation  Act  does  not  pre- 
scribe any  standard  of  health  or  physical  condition  to 
which  the  workmen  of  the  state  must  conform  to  qualify 
for  compensation,  nor  does  it  imply  a  warranty  on  the 
employe's  part  that  he  is  free  from  latent  disease  or 
physical  defect  which  may  develop  into  serious  injury  if 
excited  into  activity  through  his  exertions  in  the  course 
of  his  employment." 

We  have  considered  the  testimony  in  this  case  very  carefully  and 
are  of  the  opinion  that  the  decedent  suffered  an  injury  by  accident  on 
N'ovember  0,  1916,  which  aggravated  or  accelerated  a  previously  ex- 
isting diseased  condition  of  his  heart  and  caused  or  contributed  to 
his  death  sooner  than  otherwise  it  would  have  come,  and  since  it  is 
not  disputed  that  the  accident  occurred  in  the  course  of  bis  employ- 
ment, it  is  an  injurj-  for  which  the  claimant  is  entitled  to  compensa- 

The  appeal  is  dismissed  and  the  award  of  the  Referee  afnrliiii?^v'- 


Voorhees  v.  Central  Railroad  Company  of  New  Jersey. 
{3  Dept.  ReportB  3173.) 

Tnler-slate  commerce  defense  waived  hy  exccating  ciimpentation  agreement. 


Where  an  inter-state  cnrrier  Gieeiitcs  a  compcuaation  agrecmoDt  with  ao  injured 
employe  It  waives  the  defense  that  the  accident  was  sustained  while  the  employe 
was  engaged  in  tnter-sttite  commerce  and  cannot  afterwards  ask  that  the  agreement 
be  set  aside  or  terminnted  for  each  cause. 


Appellant  represented  by  W.  H.  Faling,  Jersey  City,  N.  J. 
Appellant  represented  by  Warren  K.  Miller,  Allentown, 

OPINION  BY  COMMISSIONER  SCOTT— October  6,  191T. 

So  far  a8  this  record  di-scloseu  the  defendant  entered  into  tiie  agree- 
ment filed  by  the  parties  and  approved  by  the  Board  with  a  full 
knowledge  of  all  the  facts  of  the  employment  and  the  accident,  and 
-was  in  a  position  to  know  whether  it  had  a  legal  defense  to  the  pay- 
ment of  compensation  hy  reason  of  the  claimant  being  engaged  in 
inter-state  commerce. 

By  executing  the  compensation  agreement  the  defendant  waived 
this  possible  defense.  On  an  application  made  by  the  claimant  to 
modify  the  agreement  to  show  increased  disability,  as  by  the  terms  of 
the  agreement  it  seemed  to  limit  the  duration  of  the  disability  to 
twelve  weeks,  a  hearing  was  had  on  the  claimant's  petition  to  modify 
pnd  there  is  nothing  in  the  record  to  show  that  the  claimant  was 
engaged  in  interstate  commerce,  nor  was  it  even  suggested  at  that 
time  by  the  defendant  that  the  claimant  was  so  engaged. 

Since  the  hearing  and  disposition  of  the  case  by  Referee  Houck,  the 
Supreme  Court  of  the  United  States  has  banded  down  certain  opin- 
ions announcing  that  where  the  employment  is  interstate  the  juris- 
diction of  the  Courts  of  the  United  States  is  paramount.  These  opin- 
ions, however,  are  only  declaratory  of  the  law  as  it  existed  at  the  time 
the  compensation  agreement  was  entered  into  in  this  case.  If  the 
defendant  by  mistake  waived  this  defense  and  voluntarily  made  an 
agreement  to  pay  compensation  and  later,  at  the  time  of  the  hearing 
liefore  the  Referee,  failed  to  urge  this  defense,  this  was  not  a  mistake 
in  fact  but  a  mistake  in  law.  Therefore,  this  Board  will  not  set 
aside  the  agreement  nor  reverse  the  award  made  by  the  Referee. 

Appeal  dismissed, 


:.vGooi^Ic 


Voorhees  v.  Central  Kailroad  Company  of  New  Jersey. 

(3  Dept.  Reports  2886.) 

Defensen— Waiver  of. 


Ha  d^tendant  <'ntcrud  into  a  compensation  agrpviDpnt  with  a  disabled  emplofu, 
iinil  later  n  hearing  was  held  befure  a  Referee  on  a  petition  to  modify  the  origitial 
ujC't^insiit  at  whieh  the  defense  that  the  emiiloye  was  engaged  in  inter-state  com- 
merce when  injured  wbm  nut  urged,  tbe  Hoard  will  not  upon  apitcal  set  aside  the 
^rcement,  nor  reverse  the  award  of  the  Referee,  on  the  ground  that  tlie  parties  were 
engaged  in  inter-state  commerce  when  the  acciilcut  occurred,  this  defense  having  been 
waived  by  the  execution  uf  the  agreement. 


Appellant  represented  by  W.  H.  Failing,  Jersey  City,  K.  J, 
Appellee  representeil  by  Warren  K.  Miller,  Allentown. 

OPINION  BY  COMMIStSIONEB  SCOTT— November  3,  1917. 

An  opinion  on  this  appeal  was  filed  October  6, 1916.  Tbe  attention 
of  the  Board  has  since  been  called  to  certain  matters  alleged  in  the 
answer  of  the  defendant  which  were  overlooked  when  the  opinion  was 
written.  The  opinion  is,  therefore,  recalled  and  tbe  following  opinion 
filed  in  tlie  place  thereof. 

This  record  shows  tliat  a  compensation  agreement  was  entered  into 
and  duly  executed  by  the  parties,  claimant  and  defendant,  bearing  date 
March  31, 1916,  and  that  the  agreement  was  filed  with  the  Bureau  and 
within  the  time  reqnired  by  law  approved  hy  the  Board.  No  petition 
has  been  filed  by  the  defendant  to  review  this  agreement  under  Sec- 
tion 423,  upon  the  ground  of  fraud,  mistake,  coercion  or  other  proper 
cause. 

By  tbe  terms  of  the  agreement  tJie  duration  of  the  disability  is  in- 
definite. The  Referee  has  found  that  payment  of  compensation  for 
total  disability  has  been  made  up  to  July  24,  1917.  On  February  2, 
1917,  the  claimant  filed  his  petition  to  modify  the  agreement,  allying 
therein  that  his  disability  had  increased.  The  defendant  in  its  an- 
swer has  denied  that  the  claimant  has  suffered  any  increase  of  dis- 
ability and  states  that  the  claimant  could  have  returned  to  work,  and 
further  states  that  both  the  claimant  and  the  defendant,  at  the  time 
of  the  accident  to  tbe  claimant,  were  engaged  in  interstate  commerce, 
that  the  case  does  not  come  under  the  provisions  of  the  Workmen's 
Compensation  Act  of  1915  and  that  the  Board  was  without  jurisdic- 
tion to  approve  the  agreement,  that  the  Referee  had  no  power  to 
thereafter  modify  it,  and  that  the  approval  of  the  agreement  by  the 
Board  should  he  rescinded.  This  petition  to  modify  the  agreement 
was  beard  by  the  Referee  and  the  record  of  his  hearing  contains  no 


evidence  uii  the  part  of  the  defendant  iu  support  of  the  allegationii 
coutaitie<l  in  hU  answer.  In  Jones  v.  Lehigh  Valley  K,  B.  Co.,  3  Dept. 
Reports,  page  1063,  this  Board  held  that  the  defense  of  inter-state 
commerce  is  an  aGBrmative  one  and  that  the  burden  of  making  out  the 
defense  by  competent  testimony  showing  that  both  claimant  and  de- 
f^diint  were  at  the  time  of  the  accident  engaged  in  inter-state  com- 
merce rests  upon  the  defendant.  It  may  be,  as  alleged  in  the  defend- 
ant's appeal,  that  the  claimant  and  defendant  were  both  engaged  iu 
inter-state  commerce  and  that  the  Referee  would  not  hear  testimony 
in  support  of  the  contention  of  the  defendant.  The  record  of  the 
hearing  discloses  no  offer  of  any  such  testimony  nor  does  it  appear 
from  the  record  that  any  offer  of  testimony  was  overruled  by  the 
Referee.  The  afiidavits  filed  with  the  Board  at  the  time  of  the  argu- 
'  iiient  by  the  defendant  to  the  effect  that  both  the  claimant  and  the 
defendant  were  engaged  in  inter-state  commerce  are  no  part  of  the 
i-ecord  and  cannot  be  considered  on  the  appeal  as  evidence.  The  testi- 
mony or  stipulation  of  admitted  facts  found  in  the  record  does  show 
a  continuing  partial  disability  as  the  result  of  the  injury  after  August 
7,  1916,  and  this  has  also  been  found  as  a  fact  by  the  Referee.  The 
findings  and  conclusions  of  the  Referee  are  affirmed  and  appeal  dis- 
missed. 


Curry  v.  Midvale  Steel  Co. 

(3  Dept.  Reports  2891.) 

Dependeaey — Parent  upon  child. 

A  dcc<>aBciI  son  gave  his  parents  small  sums  of  money  and  articles  of  value  from- 
time  to  time.  It  was  shown,  however,  that  the  father's  weekly  wages  averaged 
$17.33,  while  the  average  weekly  house-hold  .expenses  ai'eraged  only  1^12.  The 
parents  lived  in  their  own  home,  which  was  only  slightly  encumbered.  Held,  that 
contribations  made  by  the  son  to  his  parents  were  gratuities,  and  that  they  were 
not  de|)endcnt  to  any  extent  upon  their  son's  earnings. 


Appellant  represented  by  J.  C.  Asburj,  Philadelphia. 
Appellee  represented    by  Robert  T,  McCracken,    and  W.  W.  Mont- 
gomery, Jr.,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— October  6,  1917. 

Oliver  Curry,  a  son  of  the  claimant,  was  killed  while  in  the  employ 
of  The  Midvale  Steel  Company.  His  mother,  Ida  Curry,  filed  a  claim 
petition  alleging  that  at  the  time  of  the  accident,  she  was  a  dependent 
of  the  deceased.     The  Referee  found  against  this  contention.     This 
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case  now  comes  before  us  on  exceptionB  from  hie  findings  in  this  re- 
spect. Dependency  is  a  question  of  fact.  We  have,  therefore,  outlined 
the  nature  of  the  proof  that  we  consider  necessary  to  establish  de- 
l>endency. 

An  analysis  of  the  testimony  shows  that  the  Referee  was  right. 
We  Accordingly  affirm  his  fifth  finding  of  fact  to  wit:  that  at  the  time 
of  the  death,  tlie  parents  were  not  dependent  as  understood  in  com- 
jiensation  law.  They  live  in  a  home  of  their  own  which  is  only  slightly 
incumbered.  The  father's  earnings  averaged  |17.33  per  week  while 
the  average  household  expenses  are  but  $12.  Gifts  of  money  or  other 
articles  of  value  by  the  decedent  to  tlie  claimant  must  be  consid- 
ered as  gratuities  upon  his  part  and  not  as  contributions  to  the  ac- 
tual necessities  of  the  liousehold. 


"Ourski  V.  Suaqueiianua  Coal  Co. 
(3  Dept.  Reports  2891.) 

Uam-ie  of  cmplovment — Place  of  accident — Rulea  of  employer — DUobedieiKe  of,   by 
employe. 

An  employe  who  retumB  to  a  dangerous  pert  of  a  mine.  OKHinst  the  orders  anil 
warnings  of  his  employer,  for .  the  purpose  of  possessing  himself  of  ccriaiD  tools 
which  he  had  left  there,  and,  while  ao  doing,  is  overcome  by  mine  gas  with  fatal 
coDSi^qneneps,  cannot  be  regarded,  in  the  absence  of  evidence  that  the  tools  were 
absolutely  needed  by  him  in  order  to  proceed  with  his  work,  as  haiing  been  in  the 
course  of  his  employment  when  overcome,   and  the  award  of  the  Referee  was   re- 


Appellant  represented  by  Henry  A.   Gordon,  Wilkes-Barre. 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  SCOTT— October  6, 1917. 

The  facts  of  the  ease  are  not  in  dispute.  The  claimant's  husband 
was  employed  by  the  defendant  aa  a  contract  miner  and  had  prior  to 
August  12,  1916,  been  working  with  his  helper  in  a  particular  part  of 
the  defendant's  mine. 

Owing  to  certain  complaints  by  the  workmen  of  the  mine  the  fire 
boss,  mine  foreman,  mine  inspector  and  the  chemists  of  the  company 
investigated  the  condition  of  the  air  in  that  part  of  the  mine  where 
the  deceased  employe  and  his  helper  were  overcome  by  carbon  mon- 
oxide October  19,  1916,  and  taken  from  the  mine  dead.    , 

•Bee  pac*  SST,  Cuea  Appealvd  to  CoBrta.  O 


899 

From  iDveHtigiitione  m&He  and  the  experience  gained  from  tlie  latter 
part  of  May,  1916,  up  to  August  10  or  U,  1916,  the  officials  of  the 
company  decided  to  close  off  1,500  feet  of  the  gangway  from  the  face 
working  on  the  third  lift  leading  from  No,  4  slope.  This'  was  done 
August  12,  1916,  and  no  mining  worli  was  carried  on  in  that  part  of 
tlie  mine  thereafter  except  possibly  the  loading  of  some  coal  requiring 
about  two  days  and  putting  in  some  timber,  all  the  worlt  not  extend- 
ing more  than  a  week  to  ten  days  beyond  August  12,  1916. 

The  mine  foreman,  the  inspector  and  other  licensed  employes  of 
the  defendant  passe<l  in  and  out  of  the  enclosed  part  of  the  mine  in 
further  investigation  of  the  cause  of  the  unsatisfactory  air  conditions. 
Kone  of  these  licensed  employes  made  any  report  of  any  dangerous 
gus  other  than  carbon  dioxide  and  this  not  in  an  unusual  quantity 
for  mine  air,  nevertheless  the  officials  of  the  company  authorized  and 
caused  orders  to  he  given  to  all  worltnien  not  to  go  into  this  part  of 
the  mine.  The  word  "Danger"  was  marked  on  the  outside  door  and  on 
the  fence  oi-  brattice  across  the  gangway  l>etween  the  door  and  the 
working  place  at  the  back  of  the  entry. 

At  a  point  upwards  of  2,000  feet  from  where  third  lift  leaves  slope 
No.  4,  and  near  iThere  Ko.  33  slope  crosses  the  third  lift  was  located  an 
engine  for  hoisting  coal  to  the  surface.  This  point  was  about  150  feet 
from  the  doors  closing  off  tlie  enclosed  part  of  the  entry.  The  en- 
gineer at  this  point  was  directed  to  notify  all  workmen  not  to  go 
l>eyond  tlie  door.  The  tire  boss  and  other  licensed  employes  of  the 
company  in  charge  oi  the  mine,  on  behalf  of  its  owners,  were  not  sub- 
ject to  these  orders  by  the  engineer.  There  is  no  evidence,  however, 
tliat  any  other  pei-sons  except  the  licensed  employes  entered  this  part 
(if  the  mine  later  than  ten  days  after  it  was  closed  off  August  12, 191C, 
until  the  deceased  employe  and  bis  helper  went  in  on  the  morning  of 
October  19,  1916. 

When  the  deceased  employe  was  withdrawn  from  bis  former  work- 
ing place  August  10  or  11,  1916,  there  is  no  evidence  that  be  returned 
there  until  the  morning  of  the  accident.  It  appears,  however,  that 
his  mining  machine  and  possibly  some  other  tools  were  left  in  the 
working  place  at  the  end  of  the  closed  off  section.  He  was  directed 
to  work  in  slope  No.  3S  and  worked  at  that  point  for  some  time,  this 
being  a  distance  of  2,600  feet  from  bis  former  place.  In  the  course  of 
his  work  at  the  second  working  place  he  had  occasion  to  use  a  mining 
machine  and  on  one  occasion  at  least  borrowed  that  of  a  fellow-miner. 
He  expressed  himself  to  bis  fellow-workman  that  he  would  go  in  after 
his  tools  to  the  former  working  place.  He  admitted  that  the  boss  had 
told  him  he  was  not  allowed  to  go  for  his  machine.  On  the  morning 
of  the  accident  he  was  told  by  the  engineer,  whose  duty  it  was  to 
warn  workmen,  not  to  go  into  the  enclosed  part.     The  fire  boss, 
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ThomaH  Beiwie,  also  told  liini  that  he  eouid  not  go  In  there.  Notwith- 
htandiiig  these  positive  directions  and  the  danger  marks  on  the  door 
and  fences,  he  and  his  helper  went  to  the  place  where  be  had  formerly 
lieen  working  with  the  declared  intention  of  getting  his  machine  and 
other  tools  that  may  not  have  been  taken  out. 

All  these  facts  have  not  been  specidcall;  found  by  the  Referee,  but 
they  aiH!  all  in  the  testimony  and  from  a  consideration  of  these  and 
other  facts  whirh  are  not  in  dispute  bearing  on  the  queetion,  the 
Kefeiee  found  as  a  fact  that  the  employe  met  his  death  by  an  accident 
in  the  course  of  employment.  This  in  a  sense  is  a  finding  of  fact,  but 
it  is  more  properly  a  conclusion  of  law  which  the' Referee  has  drawn 
from  the  facts  of  the  caHc.  The  legal  liability  of  the  defendant,  as  we 
view  the  case,  depends  upon  the  legal  conclusion  which  the  Refere*! 
has  also  stated.  That  the  employe  met  his  death  while  in  the  course 
of  his  employment  and  we  think  this  conclusion  reached  by  the 
Refei-ee  is  decinive  of  the  question  of  liability  involved.  We  cannot 
Dgree,  taking  all  the  facts  which  we  have  attempted  to  summarize,  as 
lound  in  the  testimony,  that  they  justify  the  legal  conclusion  that  the 
claimant  at  the  time  of  the  accident  was  in  the  course  of  his  employ- 
ment. He  was  not  engaged  in,  nor  furthering  any  business  of  the 
employer :  nor  was  be  carrying  out  any  'directions  of  the  employer  in 
which  it  was  necessarj'  or  proper  for  him  to  be  at  the  point  where  the 
accident  occurred,  and  we  are  of  opinion  that  he  was  entirely  out  of 
the  scope  of  his  employment,  regardless  of  whether  the  place  of  the 
accident  can  l)e  said  to  be  the  premises  of  the  employer.  If  we  are 
wrong  in  this  <-<mchision,  the  claimant  has  her  remedy  by  an  appeal 
to  the  courts,  as  we  reverse  not  the  findings  of  fact  by  the  Referee, 
but  the  conclusion  of  law  reached  by  him  from  the  facts  and  circum- 
stances of  the  case  disclosed  in  the  evidence. 

It  is  contended  by  the  claimant's  attorney  that  the  deceased  employe 
met  his  death  on  the  premises  of  the  employer  while  going  for  tools 
which  were  necessary  for  him  to  have  in  order  to  perform  the  labor 
assigned  to  him.  We  find  no  evidence  that  the  deceased  absolutely 
needed  the  machine  in  order  to  proceed  with  his  work,  nor  that  an- 
other machine  would  not  have  been  given  him  if  necessary,  but  it  is 
clear  his  orders  prohibited  his  going  into  the  place  where  he  met  his 
death.  True,  it  had  been  held  that  in  returning  to  a  plant  or  plaee  of 
employment  to  get  wages  due  or  tools  left,  the  employe  would  be 
within  the  course  of  his  employment,  but  the  cases  that  so  hold  havt 
dei>endent  upon  a  different  set  of  facts  and  circumstances  so  far  aa 
any  such  cases  have  come  to  our  notice. 

The  award  is  set  aside  and  appeal  sustained. 
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*Siajneski  r.  Susquehanna  Coal  Co. 

Couric  of  employment — Fliice  of  accidcnl—Rulex  of  employer — Diiobcdicnce  of,  hv 
employe. 

An  employe  wbn  returns  to  a  dangerouH  part  ot  a  mine,  Dgaiost  the  onlcr  nml 
wacningB  of  hiR  employer,  fur  tiie  purpoHe  of  pownwiDic  himself  of  oertain  twiU 
which  he  had  ieft  tUoro.  and,  wbile  so  AoXag,  \a  overeome  by  mine  gas  nith  tatal 
consequenecH.  eunnot  be  regarded,  in  the  absence  of  evidcuce  that  the  tools  were 
abaolutRly  needed  by  him  in  order  to  proceed  with  his  work,  aa  havins  been  in  tbo 
course  of  his  emiJoymi'nt  when  overcome,  and  tUc  award  of  the  Ileferce  was  re- 


Api>elliint  repi^sented  by  Henrj-  A.  Gordon,  Wilkes-Barre. 
Appellee  represented  by  Roger  J.  Dever,  Wilkes-BaiTe. 

OPINION  BY  COMMISSIONER  SCOTT— October  6, 1917. 

Thid  ease  and  that  of  Julia  Gurski  v.  Suaquehan&a  Coal  Company 
urise  from  the  same  accident.  The  claimant's  husband  was  the  laborer 
OP  b^per  of  Frank  Gurski.  Both  entered  the  place  <rf  danger  at  the 
name  time  and  under  ainiilar  circumstances  and  died  as  the  result  of 
the  same  accident,  October  19,  1916. 

We  have  this  day  filed  an  opinion  in  Julia  Gurski  v.  Susquehanna 
Coal  Company  sustaining  the  defendant's  appeal.  Following  our  dia- 
cuBsion  and  l^al  conclusion  there  reached,  we  hold  in  this  case  that 
John  Siajneski  was  not  in  the  course  of  his  employment  when  he  suf- 
feretl  the  accidental  injury,  cause  of  hia  death.  Therefore,  the  award 
by  the  Referee  is  set  aside  and  the  appeal  suBtained. 


Keyser  v,.  H.  Belfield  Co. 
(3  Dept.  Reports  2884.) 
Oratvitiea  not  compeniation. 

The  defendant  paid  the  daimant  hia  r^ular  wages  during  the  entire  period  of 
disability.  In  the  aheence  of  any  agreemeat  that  the  sums  thus  paid  were  in  dis- 
cbarge of  compensatloD  liability,  they  were  regarded  as  mere  gratuities,  and  the  de- 
fendant's liability  for  compensation  was  not  destroyed  or  lessened  by  reason  thereof. 


a  Ser,  Cam  AppmIhI  to  Conrti. 
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Appellant  represented  by  William  M.  Sniithers,  Philadelphia. 
Appellee  represented  by  Meredith  B.  Colket,   Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— October  6,  1917. 

The  Referee  has  found  "that  during  the  entire  period  of  disability, 
elainiant  received  his  regular  wages  from  defendant  company;  that 
the  expense  of  medical  services  during  the  first  fourteen  days  of  dis- 
ability were  borne  by  the  defendant." 

The  record  disclottes  no  duly  executed  and  approved  compensation 
agreement,  nor  is  tliere  any  evidence  Uiat  the  amount  of  compensation 
due  as  fixed  by  law  was  even  agreed  upon  between  the  parties  prior  to 
the  filing  of  the  claim  petition. 

The  fact  that  the  regular  wages  due  the  employe  were  paid  by  the 
employer  during  the  period  of  the  employe's  disability  is  not  a  com- 
pliance with  the  Act  unless  the  payment  of  such  wages  was  clearly 
r.greed  upon  as  a  discharge  of  the  employer's  compensation  liability, 
otherwise  it  will  be  treated  as  a  gratnity.^  In  the  absence  of  proof 
that  the  payment  and  receipt  of  wages  during  the  periods  of  disabil- 
ity was  understood  as  payment  of  compensation  liability  the  payment 
of  such  wages  will  be  no  defense  to  the  claim  petition. 

It  appearing,  however,  that  the  defendant  strictly  complied  with  the 
statute  m  furnishing  medical  services  as  and  when  needed,  the  part 
of  the  award  requiring  the  payment  of  f2S  on  account  of  medical 
services  is  set  aside. 

The  award  in  this  case  is  against  the  defendant  company  and  not 
against  the  London  and  Lancashire  Indemnity  Company,  which 
Neems  to  be  the  insurance  carrier.  Neither  the  Referee  nor  this  Board, 
under  the  state  of  the  record  and  the  provisions  of  the  Act,  can  recog- 
nize the  insurance  carrier  as  defendant.  The  enforcement  of  the 
rights  which  either  the  insurance  carrier  or  the  defendant  may  have 
against  the  other  arising  out  of  any  contract  of  indemnity  or  surety 
between  them,  is  not  within  the  jurisdiction  of  this  Board. 

The  award  of  the  Kefei-ee  as  modified  is  affirmed.    Appeal  dismissed. 


Api'Ssos  t'.  Pittsburgh  Steel  Products  Co. 

(3  Dept.  Reports  2913.) 

Mitlalte — As  to  nature  and  effect  of  signed  paper. 

If  a  final  receiiit  is  signed  by  mistake,  the  Board  will  upon  petition  for  review, 
make  such  correction  and  afford  such  relief  as  the  facts  of  the  case  iuatity. 
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Claimant  represented  by  A.  C.  Teplitz,  Pittsburgh. 
Defendant  represented  by  M.  M.  Welsh,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— October  6,  1917. 

On  January  10,  1917,  the  claimant  and  defendant  and  its  insurer, 
the  Ocean  Accidunt  &  Guarantee  Corporation,  Ltd.,  entered  into  Com- 
pensation Agreement  No,  60597,  in  which  agreement  the  weekly  com- 
pensation was  fixed  at  $6.15. 

The  testimony  shows  that  on  September  6,  1916,  the  claimant  suf- 
fered a  severe  injury  to  the  index  finger  of  his  right  hand.  The  acci- 
dent report  states  that  the  accident  happened  on  December  7,  1916, 
.  and  the  compensation  agreement  filed  in  the  case  states  the  disability 
began  on  December  7,  191p.  The  record  shows  that  the  compensa- 
tion agreement  was  executed  on  January  17,  1917,  and  on  the  same 
day  the  claimant  signed  a  receipt  for  $9.23,  which  receipt  sets  forth 
that  the  disability  terminated  on  December  30, 1916,  the  day  on  which 
he  was  discharged  as  cured  by  the  doctor,  and  that  the  said  receipt  is 
the  first  and  final  payment. 

On  March  13, 1917,  the  claimant  filed  this  petition  for  review  of  said 
agreement,  setting  forth, 

"That  the  agreement  was  procured  by  mistake.  De- 
fendant promised  me  permanent  employment  in  which  I 
could  use  my  left  hand  only.  Defendant  never  offered  or 
paid  me  and  1  never  received  any  sum  under  compensa- 
tion agreement.  1  received  a  draft  of  the  Ocean  Acci- 
dent &  Qnarantee  Corporation,  Ltd.,  for  $9.23,  which  I 
have  not  cashed.  Kot  being  able  to  read  or  understand 
English  language,  I  thought  I  was  signing  a  receipt  for 
back  service  due  me.  I  did  not  know  I  was  signing  a 
compensation  agreement." 

The  defendant  filed  an  answer  to  this  petition,  denying  aU  of  the 
above  allegations  and  stating  in  addition  thereto,  that  the  claimant 
"has  not  lost  any  time  since  his  return  to  work  on  January  1." 

The  hearing  on  the  petition  for  review  of  compensation  agreement 
was  held  before  the  Board  at  its  meeting  in  Pittsburgh  on  Friday, 
March  22,  1917,  and  from  the  testimony  there  and  then  taken,  the 
Board  finds  the  following  facts: 

First.  That  the  claimant  did  not  know  what  he  was  signing  when 
the  compensation  agreement  in  this  case  was  executed. 

Second.  That  the  weekly  compensation  fixed  in  said  agreement,  to 
wit,  $6.15,  was  evidently  not  based  upon  the  correct  earnings  of  the 
claimant,  but  there  is  no  sufficient  evidence  to  warrant  any  modifica- 
tion of  this  amount. 

Third.  That  the  defendant  proffered  employment  to  the  claimant 
and  the  claimant  returned  to  work  at  an  increased  wage  on  January 
3,  1917,  and  worked  continuously,  excepting  such  times  as  he  volon- 
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tarily  remained  away  from  tiis  emptoyment,  until  he  learned  that  he 
was  being  paid  at  the  rate  of  27^c  per  hour,  when  be  voluntarily  left 
the  defendant  company,  and  ceaseil  to  work  for  it. 

Fourth.  That  the  condition  of  his  injured  finger  at  the  time  of  the 
hearing  was  such  as  to  incapacitate  him  from  doing  his  usual  manual 
labor. 

Note:  At  the  close  of  the  hearing,  the  Board  sus- 
pended  further  consideration  of  the  petition,  and  di- 
rected the  claimant  to  report  to  defendant's  physician 
for  further  treatment  and  that  he  submit  to  reasonable 
surgical  treatment  to  correct  his  band,  to  be  furnished 
by  the  defendant  company  and  that  both  parties  report 
at  the  next  meeting  of  the  Board  in  PittKburgh,  June 
ly,  1917,  at  which  time  both  parties  appeared  and  from 
the  evidence  then  offered  the  Board  finds  the  following 
facts : 
Fifth.    That  the  claimant  submitted  to  the  aiDputatl<m  of  the  in- 
jured finger  on  May  12,  1917,  and  returned  to  work  for  another  em- 
ployer on  June  9,  1917,  at  ?3  per  day. 

Sixth.  That  the  insurance  carrier  paid  all  the  expenses  of  the 
operation. 

CONCLUSIONS  OF  LAW. 

The  claimant  is  entitled  to  compensation  from  the  date  of  the  in- 
jury, December  6,  1916,  to  January  3,  1917,  wlien  he  returned  to 
work  at  an  increased  wage,  less  fourteen  days,  or  thirteen  days,  and 
also  is  entitled  to  compensation  from  May  12,  1917,  the  date  of  the 
amputation  of  his  Quger,  to  June  9,  1917,  when  he  i-eturned  to  work 
for  another  employer  at  increased  wages,  or  twenty-eight  days,  mak- 
ing a  total  of  forty-one  days,  or  five  weeks  and  six  days,  at  $6.15  per 
week,  or  $36.10  in  all. 

The  voucher  for  |9.23  tendered  to  the  claimant  as  payment  in  full 
settlement  of  all  claims  for  compensation  has  not  been  paid  to  him, 
and  having  been  offeced  in  evidence  and  attached  to  the  record  as  an 
exhibit,  is  not  to  be  charged  to  the  claimant. 

The  Board  makes  the  following  award :  The  defendant  is  directed  to 
pay  to  the  claimant,  the  sum  of  $36.10  in  full  settlement  of  the  com- 
pensation due  him  under  the  said  agreement. 


"Duffy  r.  Philadelphia  &  Reading  Ry.  Co. 
(3  Dept.  Reports  2899.) 

Inter-ttate    commerce — An 


injured  while  enEoecd  in  renovinK  intra-atate  freight  from  a  c 
.«r-Btat»  freight  prcvi 
e*  Alveilcd  to  Cmut*. 


I  wjiiie  vD^uEvu  111   nrmuvini;  inLra-Hiaie  ireiKnc  irofn  a  car 

e  freight  prcviouBly  liad  been  removed.     Held,  that  he  wiuMc 
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engaged  in  Intrastate  commerce  n'heo  injnretl  and  the  award  of  the  Referee  was 
affirmed. 

Per  the  Board ;  "In  our  opinion  the  character  of  the  employment  as  inter-state  or 
intrastate,  mnst  depend  upon  the  diaracter  of  the  freight  which  the  claimant  was 
bandllng  at  the  time  of  the  accident,  and  as  this  was  intrastate  freight,  his  employ- 
ment mnst  be  held  to  be  intrastate  in  character  unless  the  handling  of  the  intrastate 
freight  was  necessary  in  order  that  the  movement  of  the  inter-atate  might  » 


Appellant  represented  by  Qeoi^  Gowen  Parry,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  MACKEY~Chairman--October  11,  1917. 

This  is  an  appeal  taken  by  the  defendant  from  the  award  of 
Referee  Klauder  renderd  in  favor  of  tbe  claimant.  The  defendant 
alleges  that  the  Iteferee  erred  in  failing  to  reach  a  legal  conctueion', 
that  the  claimant  and  defendant  were  engaged  in  inter-state  com- 
merce at  the  time;  that  the  injuries  were  sustained  and  in  holding 
that  the  claimant  was  entitled  to  compensation. 

The  claimant  was  employed  by  the  defendant  as  a  trucker,  and  as 
Knch  was  nnloading  a  cai*  at  tbe  defendant  company's  station  at 
Broad  and  Callowhill  Streets,  Philadelphia.  The  car  in  question  con- 
tained sereral  shipments  from  points  outside  of  the  Htate  of  Pennsyl- 
vania. All  of  these  had  been  unloaded,  leaving  a  quantity  of  steel 
Bhipi>ed  from  Norristown,  Pa.,  and  consigned  to  Erie.  While  the 
claimant  was  carrying  a  bar  of  this  steel  it  dropped  upon  his  feet 
causing  injuries  for  which  the  award  was  made. 

The  sole  question  involved  is  whether  the  claimant  was  engaged  in 
inter-state  commerce  while  handling  this  steel.  Had  the  claimant 
been  unloading  intrastate  freight  from  a  car  which  had  not  yet 
reached  its  destination,  and  which  contained  inter-state  fieight  so 
that  the  removal  of  the  intrastate  freight  was  a  necessary  step  to  the 
further  carriage  of  the  inter-state  freight,  his  services  would  have  been 
necessary  for  the  expedition  of  inter-state  commerce  and  he  would 
have  been  engaged  in  inter-state  commerce  while  performing  them. 
So,  too,  had  there  remained  in  the  car  after  it  reached  its  terminus 
I'uy  inter-state  freight,  which  could  not  be  removed  until  the  intra- 
state freight  was  itnelf  i-emoved,  the  removal  of  even  the  intra-state 
freight  would  be  part  of  the  operations  necessary  for  the  delivery  of 
Ihe  interstate  freight  and  so  would  be  an  inter-state  operation. 

In  this  case,  however,  the  car  had  not  only  reached  its  terminance 
but  all  the  inter-state  freight  had  been  i-emoved  and  the  claimant's 
removal  of  the  intra-state  freight  could  have  no  eflfect  upon  the  move- 
ment or  ex{iedition  of  the  inter-state  shipments. 
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In  the  case  of  the  Kailroad  Company  v.  Behrens,  233  Pa.  473,  the 
Court  held  that  members  of  a  train  crew  injured  while  handling  intra- 
state trains,  which  were  at  the  time  engaged  in  intrastate  commerce, 
were  themselves  engaged  in  intrastate  commerce  even  though  the 
train  had  been  a  very  short  time  before  engaged  in  hauling  inter-state 
traffic  and  was  subsequently  employed  in  a  like  service.  The  service 
of  a  truck  man  like  those  of  a  member  of  a  train  crew,  are  given  from 
time  to  time  to  the  expedition  of  both  classes  of  freight.  It  is  quite 
clear  that  had  the  claimant  been  unloading  a  car  containing  exclu- 
sively intrastate  freight,  he  would  have  been  engaged  in  intrastate 
commerce,  even  though  he  had  just  before  finished  unloading  inter- 
state freight  from  another  car,  and  had  been  injured  while  removing 
the  first  piece  of  freight  from  the  intrastate  car. 

In  our  opinion  the  character  of  the  employment  as  iuter-state  or 
intrastate,  must  depend  upon  the  character  of  the  freight  which  the 
claimant  was  handling  at  the  time  of  the  accident,  and  as  this  was 
intra-etate  freight,  his  employment  must  be  held  to  be  intra- 
state in  character  unless  the  handling  of  the  intrastate  freight 
was  necessary  in  order  that  the  movement  of  the  inter-state  might 
continue.  As  the  movement  of  the  only  inter-state  freight  contained 
in  the  car  had  come  to  a  complete  end,  we  are  of  the  opinion  that  the 
claimant  was  as  fully  engaged  in  intrastate  commerce  as  would  be  a 
brakenian  upon  a  freight  train  which  was  hauling  to  its  destination 
exclusively  intra-state  freight  after  having  dropped  at  their  destina- 
tion cars  which  contained  inter-state  freight  and  which  had  originally 
formed  part  of  that  train. 

We,  therefore,  hold  that  the  employment  of  the  claimant  was  intra- 
state and  not  inter-state  in  character,  and  dismiss  the  appeal  and 
sustain  the  award. 


•Zenoo  V.  Philadelphia  &  Beading  Ry.  Co. 

(3  Dept.  Reports  2896.) 

Burden  0/  proof — When  emplot/er  offers  at  a  df/ense  thai  the  employe  tent  engaged 

in  inter-stalc  commerce  when  injured. 

If  a  defpndant  in  opposing  a  compensation  claim  rclir«  upon  the  fact  tbat  claimant 

iind  defendant  were  engaged  in  intcr-atate  commerce  when  tbc  accident  happened,  the 

burden  of  proof  rests  upon  him  to  eBtabUsti  that  fact. 

Burden  of  proof — IFActt  cinplover  offers  at  a  defente  that  the  employe  lens  engaged 
in  inter-ttate  commerce  tchen  injured. 

A  yardmastor  testified  that  the  tracks  upon  whieh  the  employe,  a  section  hand, 
v/as  lulled,  earricd  all  kinds  of  traffic  to  all  parts  of  tbc  country  and  that  "quite  a 
hit  of  the  coal  from  the  Cressona  regions  in  Pennsylvania  goes  outside  of  the  State." 
The  SDuree  of  tbc  janlmaster's  knowledge  was  not  shown.  Ileld,  that  this  testimony 
was  insufEcient  to  snpport  the  defendant's  burden  of  proof  that  the  employe  was 
(ngsged  iu  inter-atatc  commerce  when  kiUed,  and  the  Referee's  award  was  affirmed, 

■See  pate  EST,  Ciib«*  Appealed  to  Coniti. 


Appellant  represented  by  George  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  8.  G.  Steru,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— October  11,  1917. 

This  is  an  appeal  taken  by  tjie  defendant  from  an  award  rendered 
by  Referee  Houck  in  favor  of  the  claimant.  The  defendant  alleges 
error  in  the  Referee's  failure  to  reach  the  legal  conclusion  that  the 
claimant's  decedent  and  the  defendant  were  engaged  in  inter-state 
commerce  at  the  time  the  former  was  injured  and  in  holding  that  the 
claimant  was  entitled  to  compensation  under  the  Workmen's  Compen- 
fiation  Act  of  1915. 

It  is  admitted  that  the  claimant's  decedent  was  killed  while  per- 
forming his  duties  as  section  hand  in  the  employment  of  the  defend- 
ant at  Minehill  Cmssing  near  Schuylkill  Haven,  Pa.  As  the  accident 
cccurrwl  within  tlie  State  of  Pennsylvania,  the  Compensation  Act 
must  apply  unless  the  defendant  h^s  proved  by  clear  and  substantial 
evidence  that  at  the  time  that  the  accident  occurred,  both  it  and  the 
claimant  were  engaged  in  inter-state  commerce.  Had  the  defendant 
presented  competent  evidence  that  the  tracks  upon  which  the  claim- 
ant's decedent  was  at  work,  were  habitually  used  for  the  transporta- 
tion of  inter-state  commerce,  we  would  have  been  compelled  to  hold 
that  the  employment  of  the  claimant's  decedent  was  inter-state  in 
character,  Berstler  v.  P.  R.  E.  (supra).  However,  the  only  evidence 
offered  by  the  defendant  was  the  testimony  of  the  yardraaster  who 
stated  that  the  tracks  on  which  the  claimant  worked  carried  all  kinds 
of  traffic  to  all  parts  of  the  country  and  that  quite  a  bit  of  the  coal 
from  the  Cressona  regions  in  Pennsylvania  goes  outside  of  the  State. 
No  testimony  was  offered  to  show  that  the  witness  was  proTi<|ed  as 
jardmaster  to  know  the  character  of  the  freight  which  passed  over 
these  tracks.  The  records  of  the  company  which  would  have  clearly 
shown  the  character  of  the  traffic  passing  over  these  tracks  was  not 
produced. 

The  testimony  of  the  yardmaster,  therefore,  amounts  to  no  more 
than  a  statement  of  his  understanding  from  sources  not  disclosed  as 
to  the  character  of  the  freight  passing  over  these  tracks.  Such  testi- 
mony is  quite  insufficient  to  sustain  the  defendant's  burden  of  proof, 
and  the  Referee  was  not  only  justified  in  failing  to  find  that  the 
claimant  was  engaged  in  inter-state  commerce,  hut  he  would  not  have 
Iteen  justified  in  finding  that  the  claimant's  decedent  was  so  engaged. 
We,  therefore,  dismiss  the  appeal  and  affirm  the  award. 
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Caldwell  V.  Philadelphia  &  Reading  It;.  Co. 

(3  Dept.  Reports  2901.) 
J UfindicUon — When  employe  tcoi  engaged  in  maritime  entplovfi^'f  tchen  injured, 

Tbc  claimant  was  injurcil  while  enfEURcd  in  uuloading  a  vcmcl  at  a  ilock  upon  • 
navigable  Btream,  to  wit,  tbe  Delaware  River.  Ilelil,  that  the  Admiralty  Courts 
i-iiascsiiGd  exelasive  jurisdiction  witb  refi-rencc  to  the  accident,  and  the  award  wan 
>iKt  Bflide. 


Appellant  represented  by  George  Goweu  Parry,  Philadelphia. 
Appellee  not  repreeented. 

OPINION  BY  MACKEY— Chairman— October  11,  1917. 

This  is  an  appeal  tak^i  by  the  defendant  from  the  award  rendered 
by  Referee  Scott  in  favor  of  the  claimant.  It  is  unnecessary  to  con- 
sider the  DumerouB  en-ora  alleged  by  tlie  defendant.  The  Referee  in 
his  findings  of  facts  has  found  that  the  claimant  was  hurt  while  un- 
loading a  steamer  at  Port  Richmond,  Philadelphia.  The  evidence 
supports  his  finding  and  further  shows  that  the  steamer  was  being 
unloaded  at  Pier  No.  14,  Port  Richmond  docks,  of  the  Philadelphia  & 
Reading  Railway  To,  situated  upon  the  Delaware  River,  Philadelphia. 

As  it  appears  by  this  finding  of  fact  the  claimant  was  injured  while 
unloading  a  vessel  on  a  dock  upon  a  navigable  stream,  the  accident  is 
rne  which  falls  within  the  exclusive  jurisdiction  of  the  Admiralty 
Courts.  Jensen  v.  Southern  Railway,  3  Dept.  Reports  2069;  Rutland 
V.  Kiliam  &  Co.,  3  Dept.  Reports  2259 ;  Floyd  v.  Grace  Bros.,  3  Dept. 
Repoits  2262. 

The  Referee,  therefore,  had  no  jurisdiction  to  consider  tbe  petition 
or  to  award  com|)en8ation  thereunder.  We,  therefore,  sustain  tbe 
ii|>|»eal  and  set  aside  the  award. 


■Jensen  r.  Atlantic  Refining  Co. 

(3  Dept.  Reports  2915.) 
Miatalre—A*  in  the  nmouni  of  eumpeniaiion. 

The  rule  adoiiled  by  tlie  Board  for  ascertaining  the  average  dail;  wage  of  a  claim- 
iit  in  reasonable,  and  a  proper  exercise  of  the  powers  vested  in  the  Board.  If  bjr 
•i«tiihe  this  rule  was  not  followed  In  any  case,  proper  modificatioD  of  tbe  agreement 
I  awnrd  will  be  made  on  petition  for  review. 


cnJed  U  CoortB. 
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Claimant  represented  by  Louis  Levinson,  Philadelphia. 
Defendant  represented  by  Yale  L.  Schekter,  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— October  11,  1917. 

This  appeal  raises  a  question  of  law,  to  wit: 

Is  the  rule  prescribed  by  the  Board  for  determining  the  average 
daily  wage  in  continuous  employments  by  dividing  the  total  earnings 
for  «ix  months  preceding  the  accident  or  so  much  thereof  as  employe 
has  worked  for  the  same  employer,  less  earnings  for  overtime,  by  the 
number  of  working  days,  and  in  determining  the  number  of  working 
days,  deduct  from  the  number  of  calendar  days  (a)  Sundays,  (b)  legal 
holidays,  (c)-  half-holidays  for  each  week,  and  (d)  days  when  employe 
was  prevented  from  working  through  no  fault  of  his  own,  a  reasonable 
rule  and  a  proper  exercise  of  the  powers  vested  in  the  Board. 

It  is  admitted  that  the  deceased  began  to  work  for  the  defendant 
c-onipany  on  December  15,  1016,  and  continued  in  its  employ  until 
the  day  of  the  accident,  January  22,  1017,  a  period  of  38  calendar 
days  in  which  there  were  6  Sundays,  2  holidays,  and  6  half-holidays, 
or  a  total  of  11  days  to  be  deducted  from  38,  leaving  a  balance  of  27 
days  which  was  used  as  the  divisor  in  determining  the  average  daily 
wage,  in  the  compensation  agreement  under  consideration. 

It  now  appears  that  during  the  time  the  deceased  was  in  the  em- 
ploy of  the  defendant,  he  was  sick  8  days,  and  was  thus  prevented 
fi-om  working  those  days  through  no  fault  of  his  own,  and  the  petition 
asks  that  these  8  days  be  also  deducted  from  the  number  of  calendar 
days,  leaving  the  correct  divisor  to  be  19  instead  of  27. 

The  total  earnings  for  the  period  covered  were  164.45,  which  divided 
hy  19  equals  f.^.302,  the  average  daily  wage,  which  multiplied  by  5% 
equals  |18.65,  the  average  weekly  wage,  upon  which  compensation  is 
to  be  computed.  In  this  case  the  widow  and  one  child  survive,  and  are 
entitled  to  45%  of  $18.65,  or  18.39  per  week,  instead  of  f5.02  as  set 
forth  in  the  compensation  agreement. 

In  the  case  of  Adams  v.  Pittsburgh  Coal  Co.,  3  Dept.  Keports  389, 
Chairman  Mackey  discussed  very  fully  the  authority  of  the  Board  to 
i-dopt  and  promulgate  such  rules  for  ascertaining  the  average  weekly 
wages,  as  found  on  pages  8  and  0  of  Bulletin  No.  3  (2  Dept.  Reports 
347). 

This  case  was  appealed  to  the  Court  of  Common  Pleas  of  Washing- 
ton County  and  the  action  of  the  Board  was  affirmed  in  an  able  opin- 
ion by  Judge  Mcllvaine. 

It  is  true  that  in  this  case  no  days  were  deducted  on  account  of  the 
sickness  of  the  employe,  for  the  reason  that  no  such  fact  was  pre- 
sented, in  the  pi-esent  case  we  interpret  the  rule  adopted  by  the 
Itoa-.d  to  include  days  when  the  employe  was  sick,  as  among  those 
days  when  the  employe  was  pi  evented  from  working  through  no  fault 
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of  his  own.  arid,  therefore,  modify  the  coitipeiisatiou  agreement  en- 
tered into  in  this  caK<',  as  above  indiciited,  by  including  the  8  days 
when  the  employe  was  sick  in  the  number  ot  days  to  be  deducted  from 
the  calendar  days  and,  therefore,  fix  the  weekly  compensation  at  fS.39 
instead  of  |5.92,  to  be  paid  weekly. 


Olerka  r.  Lehigh  &  Wilkes-Barre  Coal  Co. 
{3  I>ept.  Reports  2944.) 

AgreemenU  hctu>cen  partiei  tubseguent  to  accident — As  io  modification  or  termin- 
ation thereof. 

When  tbeK  is  a  comiieosatlon  agreement  providing  for  certttin  compcnaation  so 
long  aa  disabJIit;  remains 'unchanged,  this  agreement  must  stantl,  witliiu  tlie  limita- 
tion prescribed  in  the  Act.  and  payments  thereunder  be  made,  until  proper  proceed- 
ings are  taken  and  sullicient  evidence  produced  whereby  tlie  agroemcut  can  be  ter- 
minated or  modified. 

Evidence— As  to  modification  or  termination  of  agreement  oi-  award. 

In  order  to  modify  or  terminate  a  compensation  agreement  or  award,  it  is  not 
sufficient  for  the  emploj^er  to  simply  present  the  opinion  of  witnesses  that  the  em- 
ploye has  recovered  or  is  able  to  perform  certain  kinds  of  labor;  the  burden  rests 
upon  him  to  provide  some  employment  that  the  empioyi>  can  perform. 

Emploj/menl — When  offered  hv  employer  subsequent  to  accident. 

If  an  employer  offers  an  injured  employe  reasonable  employment,  the  employe 
must,  if  he  is  able,  accept  such  employment,  under  penalty  of  being  denied  all  com- 

[■ptisation. 


Claimant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Defendant  represented  by  Gilbert  A.  McClintock,  Wilkea-Barre.. 

OPINION  BY  M.\CKEY— Chairman— October  17,  1917. 

Under  the  above  entitled  case  there  were  two  petitions  referred  to 
the  Referee,  the  date  of  the  hearing  of  both  being  fixed  for  the  same 
time.  The  one  is  petition  for  modification  of  compensation  agree- 
ment No.  113107,  presented  by  the  employer,  and  the  other  petition 
Xo.  ti49,  presented  by  the  employe  praying  that  compensation  should 
be  continued  to  him  for  pai-tial  disability.  The  testimony  returned  in 
the  record  is  very  meager,  insufficient  and  not  convincing.  The  com- 
pensation agreement  sets  forth  that  the  accident  happened  on  October 
31,  1916,  while  the  employe  was  loading  the  car  in  the  face  of  his 
chamber  after  he  had  fired  a  blast  and  while  thus  engaged  a  piece  of 
top  rock  fell  on  him.    In  consequence  of  this  accident  the  claimant 
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Miiffered  a  fracture  of  the  upper  third  of  right  and  fourth  metacarpal 
Iwnes  and  deep  laceration  of  left  eyebrow  and  eyelid.  This  agreement 
provided  compensation  at  the  rate  of  f6.53  per  weeli  from  the  date 
of  its  execution,  November  15,  1916,  until  February  1,  1917,  op  ao 
long  as  disability  remains  unchanged. 

At  the  hearing  before  the  Referee,  a  few  witnesses  were  called.    A 
resum^  of  their  testimony  is  as  follows: 
Dr.  James  W.  Qeist: 

In  answer  to  the  question— 

Q.    What  do  you  tbink  alwnt  the  man's  ability  to  go  to  work? 

A.     I  think  he  can  go  to  work. 

Q.    How  about  doorman? 

A.    I  think  he  can  do  that. 

Q.    Is  he  suffering  pain? 

A.  The  last  time  1  saw  him  he  told  me  he  bad  a  pain  in  his  1^  and 
hip  when  he  walked. 

Q,     He  walks  a  good  deal  now? 

A.    Yea. 

Q.    Would  he  be  better  off  outside? 

A.    I  can't  say  that 
William  Williams: 

Q,    Have  you  seen  this  man  walk  any  distance? 

A.  I  have  seen  him  a  couple  of  months,  and  for  the  last  few 
months,  be  walked  from  bis  house  to  where  he  is  paid. 

Q.    Did  he  complain  of  pain? 

A.    He  said  he  felt  in  pretty  good  condition,  except  on  rainy  days. 

Q.    How  far  is  it  to  where  he  is  paid? 

A.    Six-tenths  of  a  mile. 
Dr.  P.  L.  Alexatis: 

Q.     Do  you  know  Mr.  Olerka? 

A.     Yes. 

Q.     Did  you  prescribe  for  him? 

A.     I  didn't  prescribe  for  him ;  I  saw  him  three  or  four  times. 

Q.     Can  he  do  any  work? 

A.    He  cannot  do  hard  work. 

Q.     He  can  do  some  light  work. 

A.     Yes. 

The  employer's  petition  avers  that  the  employe  was  able  to  do  light 
work  and  that  it  hud  offered  bim  a  position  as  a  doorman  at  fl0.02 
per  week  and  had  agreed  to  pay  bim  91-52  per  week  as, compensation 
for  partial  disability  which  the  claimant  had  refused. 

Tlie  Board  fails  to  &nd  in  this  testimony  any  establishment  of  these 
iiverments.  The  employe  in  his  answer  admitted  that  at  the  time  it 
was  filed  that  he  was  able  to  do  liglit  work  but  that  because  of  severe 
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[Hiins  iu  bie  iujur«d  legs  be  is  unable  to  tend  door  or  any  other  kiod 
of  work  around  the  mines.  White  the  agreemeDt  between  the  partiea 
in  this  case  called  for  total  disability  from  the  time  of  the  agreement 
tiutil  February  1,  following  its  execution,  or  so  long  thereafter  that 
the  disability  continued  unchanged,  the  burden  of  proof,  then,  of 
nhowing  a  change  in  the  employe's  condition,  is  upon  the  employer. 
He  cannot  take  the  initiative  by  summarily  stopping  payment  on  the 
ground  that  he  believeB  the  employe  has  recovered,  but  it  becomes  his 
duty  to  file  a  petition  alleging  the  changed  condition  of  the  employe  in 
respect  to  his  injuries  and  then  this  averment  muet  be  followed  up  by 
such  proof  that  the  Board  can  determine  the  truth  of  the  same. 

Furthermore,  we  take  it  to  be  the  duty  of  the  employer  to  go  fur- 
ther than  to  simply  present  the  opinions  of  witnesses  that  the  em- 
ploye has  either  recovered  or  can  perform  certain  forms  of  labor. 
The  burden  rests  upon  the  employer  to  furnish  the  injured  employe 
some  employment  that  he  can  perform  and  thus  present  to  the  Board 
the  very  best  testimony  as  to  the  condition  of  the  employe  and  bis 
iibility  to  earn  wages.  The  employer  is  then  giving  the  Board  exact 
data  from  which  it  can  decide  that  the  employe  is  either  cured  or  has 
partially  recovered  and  can  adopt  his  then  present  wages  as  a  basis 
for  computing  compensation  for  partial  disability.  Of  course,  the 
employe  must  do  his  part.  He  cannot  staud  back  and  stubbornly  re- 
fuse to  accept  a  reasonable  offer  at  the  hands  of  his  employer.  In 
such  a  case  it  would  become  our  plain  duty  to  discontinue  compensa- 
tion entirely  and  wait  until  the  employe  yielded  to  reason,  accepted  a 
position  and  gave  us  the  figures  for  computing  his  partial  disability. 

In  this  particular  case  under  consideration,  we  do  not  find  suffi- 
cient evidence  to  warrant  the  finding  on  the  part  of  the  Referee  that 
the  claimant  had  recovered  on  June  11,  1917,  or  that  he  was  suffi- 
ciently able  to  go  to  work  upon  that  date.  We  find  no  evidence  in  this 
testimony  that  the  claimant  had  been  offered  a  position.  In  fact, 
there  is  no  testimony  returned  to  this  Board  substantiating  any  sug- 
gestion in  the  petition.  The  testimony  which  we  have  quoted  proves 
nothing.  Therefore,  we  reverse  the  Reieree  in  his  findings,  reinstate 
the  compensation  agreement  and  order  the  payment  of  further  com- 
I>ensation  as  though  the  same  has  not  been  interrupted. 

There  seems  to  have  been  no  testimony  taken  in  behalf  of  the  em- 
ploye's petition,  therefore,  this  agreement  must  stand  in  full  force 
and  effect  as  of  the  day  of  execution  until  some  other  proper  pro- 
ceedings are  instituted  and  followed  up  by  good  and  sufficient  testi- 
mony. 


icvGooi^Ic 
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Nealy  v.  Vare. 

(3  Dept.  Reports  2948.) 

Mistake — Aa  to  phpsictU  oon<It(ion  icAen  yinal  receipt  tigned. 

It  an  injured  emplore  aigiiB  a  final  receipt  nnder  a  miaapprehensioD  oi*  niiataki' 
ns  to  bis  physical  condition,  the  Board  wilt,  upon  petition,  reinstate  tlie  r»in)H-ii«ii- 
tton  aereement. 


Appellant  represented  by  Wilbur  F.  Whittle,  Philadelphia. 
Appellee  not  represented. 

OPINION  BY  MACKEY— Chairman— October  17,  1917. 

This  case  comes  before  us  on  .petition  to  review  final  agreement 
alleged  to  have  been  signed  by  the  employe  ander  a  misappreheoBion 
or' mistake  as  to  his  real  condition.  Upon  taking  the  testimony  pro- 
duced by  the  claimant  to  substantiate  his  allegations  aad  hearing  the 
evidence  produced  by  the  insurance  carrier,  and  upon  receiving  a  re- 
port of  tbe  medical  examiner  of  the  Board,  ve  find  the  following  facts ; 
The  claimant  signed  a  final  receipt  iinder  a  clear  mistake  as  to  his 
I'hysical  condition  and  subsequently  made  an  honest  effort  to  work 
and  was  unable  to  do  so  because  of  bis  injuries  suffered  in  tbe  acci- 
dent complained  of.  We  find  as  to  his  condition  on  September  29, 
1917,  that  the  patient  was  then  suffering  from  an  inflammation  of  the 
muscles  of  the  right  lumbar  region  caused  by  injury  received  June  29, 
1917,  and  order  the  reinstatement  of  Compensation  Agreement  No. 
417021  executed  by  the  claimant  and  the  defendant  on  July  16,  1917. 


•Nelson  v.  Robbios, 
(3  Dept.  Beports  3025.) 

Bualneas — When  employer  i>  engaged  in. 

One  who  employs  a  chauffeur  to  drive  bis  car  lor  purposes  ol  pleasure  and  i 
for  profit,  must  be  regarded  as  not  being  in  business,  so  far  as  tbe  cbauffear  is  cc 
cerned,  and  the  provisions  of  tbe  Workmen's  Compensation  Act  of  1915  would  n 
be  applicable  in  case  of  acddental  injury. 


'See  p*(e  MT.  C»ea  App«>l«d  to  Cvnrta. 
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Appellant  represented  by  W.  H.  Rhawn,  Cataaauqua. 
Appellee  represented  by  M.  J.  Walsh,  Scranton. 

OPINION  BY  MACKEY— Chairman— October  25,  1917. 

The  appeal  in  this  case  attacks  the  conclusion  of  the  Referee,  that 
because  the  claimant  was  a  chaiiffeur  employed  by  the  defendant  to 
run  her  antomobile,  as  a  matter  of  pleasure  and  convenience,  that  he 
must  be  classed  as  a  domestic  servant  as  suggested  in  the  advance 
rulings  of  our  Board;  and  thereby  falls  outside  of  tbe  protection  of 
the  compensation  law  and  comes  directly  under  the  provisions  of 
Act  343,  which  is  a  suppiemfent  to  the  general  act  and  reads  as  fol- 
lows: "That  nothing  contained  in  any  article  or  any  section  of  an 
Act,  'entitled  the  Workmen's  Compensation  Act  of  1915,'  shall  apply 
to  or  in  any  way  aifect  any  person  who,  at  the  time  of  injury,  is  en- 
gaged in  domestic  service  or  agriculture." 

The  claimant  has  urged  that  because  he  was  paid  a  very  substantial 
ftalary  and  wan  not  domiciled  in  the  home  of  his  employer  that  he 
ought  not  to  be  classed  as  a  domestic  servant.  It  seems  to  ue  that  it 
makes  very  little  difference  whether  he  is  called  a  domestic  servant  or 
whether  he  falls  within  or  without  that  class.  The  claimant  has 
overlooked  the  real  theory  behind  our  compensation  law  viz.,  that  in- 
dustry should  bear  the  burden  of  injuries  inflicted  because  of  produc- 
tion. The  fundamental  idea  of  our  compensation  law  and  its  admin- 
istration is  that  the  employe  who  contributes  to  production  is  entitled 
to  have  the  product  of  his  labor  bear  tbe  coat  of  injuries  suffered  in- 
cidental thereto;  so  that  eventually  the  consumer  shall  bear  his  pro- 
portionate share  of  the  cost.  We  look  to  see  what  industry  or  what 
production  is  to  be  chained,  in  the  first  instance,  with  the  cost  of  in- 
jury. As  a  matter  of  convenience  it  must  first  fall  upon  the  employer 
or  upon  him  who  assumes  the  responsibility  for  production,  inasmuch 
as  he  has  the  opportunity  to  reimburse  himself  by  charging  it  against 
the  consuming  public  where  it  properly  Iielonga ;  hence  the  distinction 
as  expressed  in  Section  104,  where  it  provides:  "That  the  word  'em- 
ploye' shall  not  !«  applied  to  those  persons  whose  employment  is 
casual  in  character  and  not  in  the  regular  course  of  tlie  business  of 
the  employer." 

In  Marsh  *,  Groner,  3  Dept.  Reports,  page  2135,  the  Supreme  Court 
of  our  State  has  defined  what  is  meant  by  the  "regular  coarse  of  the 
business  of  the  employer"  which  decision  as  it  stands  today  must  be 
accepted  by  u»  in  its  literal  application.  We  find,  then,  that  a  busi- 
ness conductel  for  the  purpose  of  profit  is  the  "business"  that  the 
Sui)reme  Coin-t  feels  can  only  be  responsible  for  compensation  to  in- 
jured employes.  This  being  so  it  is  immaterial  whether  a  chauffeur 
of  a  pleasuie  car  is  classp<l  as  a  domestic  servant  or  not.  His  em^ 
ployer  is  certainly  not  running  an  automobile  for  profit.  '^^'^ 

The  Referee  is  accordingly  aflSnued  and  the  appeal  diamlsaed. 


"Lane  v.  Horn  &  Hardart  Baking  Co. 
(3  Dept.  Reporta  3027.) 

Aooideat — As  to  vhat  eonttitalet  an  occidenl. 

Tbp  flmraacd  pmploje  vraa  overcome  by  hwU  while  working  at  defend nnt'o  Itinrli 
counter  and  died  irithin  two  hours  thereafter.  It  was  BOt  ehown  that  the  place 
where  the  deceased  was  working  waa  hotter  than  the  outside  atmoHpkore.  or  that  the 
temperature  was- different  from  tliat  which  prevailed  Ecnerally  in  the  conimunity. 
Held,  that  the  deceased  had  sustained  an  accidental  injury,  and  his  dependents  were 
entitled  to  compensation. 


Giaimant  represented  by  Louis  Levinson,  Philadelphia. 
Defendant  represented  by  E.  V.  Attick,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— October  25,  1917. 

This  case  comes  before  the  Board  on  a  petition  for  determination  of 
compensation  due  the  claimant  under  agreed  facta.  The  statement  of 
facta  precludes  any  other  cause  of  death  than  that  of  heat  exhaustion 
or  prostration  due  to  the  heated  condition  of  the  atmosphere.  The 
claimant's  deceased  husband  was  overcome  by  heat  while  working  at 
the  defendant's  lunch  counter  on  a  hot  August  day  in  1917  and  died 
within  Xvfo  hours.  There  is  nothing  in  the  statement  to  show  that 
the  place  where  the  employe  was  working  was  hotter  than  the  outside 
atmosphere,  nor  that  he  was  affected  by  different  heat  conditions  than 
prevailed  in  the  conimunity  at  large.  The  sole  question  for  deter- 
mination is,  did  the  employe  die  as  the  result  of  a  personal  injury  by 
accident  within  the  meaning  of  Section  301.  The  rulings  of  the  Com- 
pensation commissions  and  Boards  of  other  states  and  the  decisions 
of  the  English  Courts  as  well  as  of  the  American  Courts  on  this  ques- 
tion, afford  little  or  no  aid,  since  the  legislation  interpreted  and  ap- 
plied in  these  various  jurisdiction!^,  ao  far  as  it  has  come  to  our  atten- 
ton,  differs  materially  from  the  provisions  of  the  Pennsylvania  Act. 
An  injury  under  the  legislation  by  other  States,  to  I>e  compensable 
must  not  only  be  shown  to  have  happened  in  the  course  of  employment 
but  the  further  fact  must  also  appear,  that  the  injury  arose  out  of  the 
employment,  some  hazard  normally  and  naturally  incident  to  and  a 
condition  of  the  employment  other  than  conditions  common  to  the 
neighborhood  at  large  must  surround  and  affect  the  employe  and  be 
the  proximate  canse  of  the  injury,  speaking  generally  an  injury  arises 
out  of  the  employment  when  it  occurs  in  the  course  of  the  employ- 
ment as  u  necessary  incident  or  consequence  of  the  employment-it^Qolc 

■See  v*e*  ItB'-  CiiKi  App«al«d  to  Conrti. 
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Section  301  contains  no  such  restriction  and  we  hold  that  under  it, 
■r  an  employe,  while  engaged  in  the  work  of  the  employer,  sustains  an 
accidental  personal  injury  in  the  conrse  of  his  employment,  without 
regard  to  the  nature  of  his  work  or  any  special  hazard,  incident  and 
{•eculiar  to  it,  the  injury  is  compensable 

The  dauBe  "in  the  course  of  employment"  as  used  in  the  Pennsyl- 
vania Act  embraces  and  designates  the  time  when  and  the  place  where 
the  injury  occurs.  If  these  conditions  are  met  there  is  uotbing  fur- 
ther to  be  inquired  into  except  as  to  the  existence  of  the  accidental 
personal  injury.  Is  heat  prostration  due  to  a  condition  of  the  atmos- 
phere alone,  such  personal  injury?  The  term  "personal  injuiy"  in 
the  Act  is  confined  to  injuires  of  accidental  origin  or  such  diseases  aw 
naturally  result  therefrom  and  must  be  held  to  include  any  form  of 
bodily  harm  or  incapacity  caused  by  external  violence  or  physical 
force. 

We  have  held  that  a  stroke  by  lightning,  a  stroke  from  the  direct 
lays  of  the  sun  and  heat  stroke,  or  heat  prostration  are  untoward, 
unexpected  mishaps  and  accidental  injuries  within  the  meaning  of  the 
Act.  We  think  it  is  immaterial  whether  the  heat  prostration  is  pro- 
duced by  artificial  heat  or  by  the  natural  heat  of  the  sun,  either  di- 
rectly or  through  the  heated  atmosphere,  if  the  exhaustion  comes 
Irom  heat  in  the  course  of  the  employment,  and  this  is  admitted  in 
the  statement  before  the  Board.  The  average  weekly  wages  of  the 
employe  at  the  time  of  the  accident  are  agreed  to  have  been  $16  per 
week. 

AWARD.  f 

There  is  awarded  to  Mary  Lane,  ividow,  55%  of  |16  or  f8.80  per 
week  payable  as  the  employe's  wages  were  paid,  until  September  7, 
1922,  the  time  at  which  the  son  Charles,  attains  the  age  of  sixteen 
years.  For  the  balance  of  the  300  weeks  period  provided  by  the  Act, 
fi-om  August  1,  1917,  50%  of  S16  or  f8  per  week  payable  as  aforesaid, 
unless  she  remarry  or  die  in  the  meantime.  And  to  the  son  Jeremiah, 
and  daughter  Marie,  or  their  guardians,  the  amount  per  week  pro- 
vided by  Section  307,  to  begin  after  the  expiration  of  the  widow's 
period  and  continue  until  they  respectively  attain  the  age  of  sixteen 
jeara. 

There  is  also  awarded  to  Mary  Lane,  widow,  the  sum  of  flOO  for 
expenses  of  last  sickness  and  burial. 


Poma  V.  Kistler,  Tjcsh  &  Co. 
(3  I>ept.  Reports  2985.) 

Agrermettti  IHtoeen  parties  MtbieqiMnl  to  aeoident — Ai  to  wftat  agreement!  tie 

Board  can  approve. 
An  employe  alleged  that  be  bad  lost  S0%  of  the  use  of  bin  left  band,  wbidi  bad 
Uien  acddeDtallf  injured,  and  prayed  the  Board  to  approve  an  Bgreeinent  with  hi* 
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employer  whereby  he  should  receive  60%  ot  his  average  weekly  earnings  for  a  period 
«r  87]  weeks.  Held,  that  the  Board  had  no  power  to  graduate  compensation  in  pro- 
portion to  the  extent  of  the  disability  sustained,  and  the  proposed  agreement  was, 
therefore  not  approved. 


OPINION  BY  MACKEY— Chairman— October  25,  1917. 

The  petition  of  Joseph  Poma  states  the  fact  that  he  was  hurt  in  the 
course  of  his  employment  Deceinl>er  13,  1916.  He  also  alleges  in  the 
said  petition  that  be  has  lost  fifty  per  cent,  of  the  use  of  his  left  hand 
because  of  the  fact  that  he  lost  in  the  said  accident  the  middle,  ring 
and  little  fingers  of  the  left  hand.  He  avers  if  would  be  to  his  best 
interest  to  settle  with  hia  employer  on  the  basis  of  this  percentage  of 
loss  of  earning  power.  He  is  now  working  for  his  former  employer  at 
a  higher  rate  of  wages  than  he  received  before  the  accident.  He  has, 
therefore,  prayed  the  Board  for  the  right  to  receive  in  a  lump  sum  pay- 
ment of  compensation  at  |5.T5  per  week  for  87^^  weeks,  which  com- 
muted to  present  value  at  five  per  cent,  with  annual  rests  would  equal, 
according  to  the  petition,  the  sum  of  f329.84. 

We  have  no  doubt  that  a  settlement  on  this  basis  would  be  for  the 
best  interest  of  the  employer  and  the  employe,  but  as  we  have  hereto- 
fore frequently  said,  we  can  only  administer  the  Pennsylvania  Work- 
men's Compensation  Act  as  it  was  given  to  us  by  the  L^islature. 
We  have  no  power  to  graduate  compensation  in  proportion  to  the 
percentage  of  disability  suffered  in  an  accident.  The  employers  have 
a  perfect  right  to  adjust  this  case  upon  this  basis  provided  they  un- 
derstand that  the  execution  of  such  an  agreement  will  not  give  them 
(I  complete  acquittance  for  any  further  liability  which  they  might  be 
under  towai  d  the  employe  as  expressed  in  the  Act  of  Assembly.  We 
have  no  power,  therefore,  to  approve  this  agreement  and  it  is  entirely 
In  the  hands  of  the  employer  whether  or  not  to  execute  the  same  under 
this  state  of  facts  and  the  law. 


Zumac  V.  Pittsburgh  Terminal  Railroad  &  Coal  Co. 

(3  Dept.  Reports  2986.) 

Dependency — At  to  dependent  aunt. 

A  dependent  aunt  is  not  entitled  to  compensation. 

Depcndenev — A»  to  imthers  and  aialers. 
A  Bister  over  the  age  of  16  years  Is  not  entitled  to  compensation. 

Depoadencg — In  loco  parentis. 

If  a  deceased  employe  had  In  bis  lifetime  assomed,  with  reference  to  a  child  iu 

his  houBehold,  the  obligations  inddent  to  the  parental  relation,  filling  the  office  and 

duty  of  a  father  in  mahing  provision  for  him,  the  i)|ceased  employe  is  re{n];ded  as 

Ntnnding  in  toco  parentis,  and  the  child  is  entitled  to  compensation.  ,  LjiOOQIc 
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Appellant  represented  by  John  C.  McCarthy,  PittsEurgh. 
Appellee  represented  by  C.  L.  Acheson,  Washington. 

OPINION  BY  COMMISSIONER  LEECH— October  25,  1917. 

The  single  question  to  be  passed  on  by  the  Board  in  this  appeal,  is 
whether  or  not  the  Referee  erred  in  finding  that  David  Hough,  the 
deceased,  stood  in  "loco  parentis"  to  Henry  Hough,  the  claimant. 

It  appears  from  the  evidence  in  this  case,  that  from  1904,  nntil  the 
date  of  the  accident  which  caused  his  death,  January  18,  1917,  David 
Hough,  the  deceased,  and  the  three  claimants,  Martha  Zumac,  his 
aunt,  and  Henry  Hough,  her  son  by  a  former  marriage,  and  Orphia 
Hough,  a  sister  of  the  deceased,  had  resided  together  and  that  the 
home  was  kept  up  and  the  members  of  the  household  maintained  and 
supported  by  the  wages  of  the  deceased,  David  Hough. 

The  Keferee  very  properly  disallowed  compensation  to  Martha 
Zumac,  the  aunt,  and  to  Orphia  Hough,  the  sister,  who  was  over  six- 
teen years  of  age,  and  the  only  question  left  for  consideration,  is 
whether  the  deceased  stands  in  "loco  parentis"  to  his  cousin,  Henry 
Hough,  the  remaining  claimant. 

Paragraph  9  of  Section  307,  Article  III,  of  the  Workmen's  Com- 
pensation Act  provides  that: 

"The  terms  'child'  and  'children'  shall  include  step- 
children and  adopted  children,  and  children  to  whom  he 
stood  in  loco  parentig,  if  members  of  decedents  house- 
hold at  the  time  of  his  death,  and  shall  include  post- 
humous children." 

This  Board  has  held  that  the  Compensation  Act  should  be  given  a 
liberal  construction.  The  rule  on  this  subject  was  well  expressed  by 
Judge  Ferguson  in  the  case  of  Irvin  v.  Frost  &  Co.,  25  District  Re- 
ports 939,  in  which  he  says: 

"An  Act  of  Assembly  of  the  character  of  the  one  in 
question  should  be  interpreted  broadly  and  in  harmony 
with  the  aim  of  the  act  of  providing  support  for  those 
dppendent  upon  a  deceased  employe.  Since  dependents 
bound  by  the  compensation  feature  of  the  law  lose  all 
their  remedies  at  common  law,  a  liberal  construction  in 
their  favor  is  required." 

In  29  Cyc,  page  1670,  it  is  said: 

"A  person  standing  in  loco  parentig  to  a  child  is  one 
who  puts  himFieif  in  the  situation  of  a  lawful  parent  by 
assuming  the  obligations  incident  to  the  parental  rela- 
tion, without  going  through  the  formalities  necessary  to 
a  legal  adoption.  The  assumption  of  the  relation  is  a 
question  of  intentjpn." 
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In  Words  and  Phrases,  volume  1,  page  3477,  it  is  Baid: 

"The  proper  definition  of  a  'person  in  loco  parentis' 
to  a  child,  is  a  person  who  means  to  put  himseli  in  the 
sitnation  of  a  lawful  father  to  the  child,  with  reference  to 
the  office  and  duty  of  making  provision  for  the  child." 

The  evidence  is  clear  and  uneontradicteil  that  the  home  in  which 
these  four  people  resided  continuously  for  thirteen  years,  was  fcept 
lip  by  the  deceased;  that  the  deceased  assumed  the  obligations  inci- 
dent to  the  parental  i-elation  and  put  himself  in  the  sitnation  of  a 
lawful  father  to  the  child,  filling  the  ofiQce  and  duty  of  a  father  in 
making  provision  for  the  claimant. 

We  are  satisfied  that  the  Referee,  under  all  the  testimony  in  this 
case,  was  fully  warranted  in  finding  that  Henry  Hough,  the  claimant, 
was  a  member  of  the  decedent's  household  at  the  time  of  his  death, 
and  that  David  Hough,  the  deceased,  stood  in  loco  parentis  to  Henry 
Hough  at  that  time. 

The  disallowance  to  Martha  Zumac  and  Orpha  Hough,  and  the 
award  of  compensation  to  Henry  Hough,  are  affirmed,  and  the  appeal 
dismissed. 


Morrow  v.  H.  Koppers  Co. 

(3  Dept  Reports  2991.) 

Dependency — Wije  living  apart  from  husband  at  the  time  of  hU  death. 

At  tbe  time  of  the  death  of  the  employe  his  wife  was  living  opart  from  bim.  The 
Rt'pnratioD  had  omurrcd  some  six  yesra  previous,  aud  an  order  had  been  secured  from 
Court  requiring  the  deeeased  to  pay  her  a  certain  sum  per  week  for  her  support. 
No  payments  had  been  made  under  tbis  order  for  abont  two  years  previous  to  tbe 
nccEdent,  her  wanta  being  supplied  to  some  extent  by  tbe  deceased's  mother  and 
brother.  At  no  time  was  she  sclf^aupportinK.  Held,  that  the  widow  was  dependent 
upon  her  husband  at  tbe  time  of  his  death,  and  the  award  of  the  Referee  was 
uRinned. 


Appellant  represented  by  Reed,  Smith,  Shaw  &  Beale,  Pittsbui^h. 
Appellee  represented  by  R.  B.  Wallace,  Harrisburg. 

OPINION  BY  MACKEY— Chairman. 

Albert  B.  Morrow,  the  husband  of  the  claimant  suffered  such  in- 
juries while  in  the  course  of  his  eniplojTnent  for  the  defendant  that  he 
subsequently  died.  The  claimant  at  the  time  of  the  accident  was 
living  separate  and  apart  from  the  deceased.  Cit^OQlc 
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The  question  involved  in  this  caae  is  whether  or  not  under  the  testi- 
mony Rhe  has  established  her  dependency  and  ia,  therefore,  entitled 
lo  an  award.  The  Referee  decided  that  there  was  a  dependency  exist- 
ing at  the  time  of  the  accident  and  accordingly  found  in  the  claim- 
ant's favor.  A  review  of  the  testimony  shows  that  hia  conclusion  is 
right  and  follows  the  precedents  which  we  have  already  established. 
The  deceased  had  deserted  the  claimant  some  time  in  October,  1910. 
During  the  following  month  she  had  instituted  proceedings  against 
liim  for  desertion  and  non-support  in  the  Court  ol  Quarter  Sessions  of 
Dauphin  County  where  an  order  was  made  in  her  favor  I'irecting  the 
"deceased  to  pay  |3  per  week  for  support  of  the  claimant  and  a  minor 
child,  the  latter  having  now  attained  full  age.  The  testimony  shows 
that  the  claimant  had  not  received  any  money  from  the  deceased  for 
probably  two  years  prior  to  his  death.  The  mother  of  the  deceased 
bad  entered  her  bond  as  security  for  these  paymeu^^i.  The  claimant 
explained  that  she  had  not  proceeded  upon  this  bond  for  the  reason 
that  her  niotber-in-law  had  been  very  kind  to  her  and  had  been  pro- 
viding for  her  wants  to  a  certain  extent  and  furnished  her  with  the 
necessities  of  life.  The  deceased's  brother  testified  that  be  from  time 
to  time  had  made  payments  to  the  claimant. 

The  evidence  clearly  shows  that  the  claimant  at  no  time  waa  self- 
supporting  but  was  depending  either  upon  the  payments  of  this  order 
by  her  husband  or  contributions  in  their  stead  by  relatives  of  the 
deceased.  This  situation  cannot  be  governed  by  the  case  of  Boone  o. 
Pennsylvania  Railroad  Company,  2  Dept.  Reports,  page  1072,  for  in 
that  case  there  had  been  an  actual  renunciation  of  her  dependency 
upon  the  part  of  the  claimant  coupled  with  the  repudiation  of  actual 
offers  of  assistance  made  to  her  by  her  husband. 

The  claimant  there  had  removed  from  the  state  of  her  husband's 
iiabitation  and  had  actually  become  self-supporting.  The  claimant  in 
the  present  case  is  in  the  position  of  the  widow  in  Miller  v.  Thropp, 
2  Dept.  Reports,  page  2336,  where  we  held  "where  a  widow  prior  to 
the  accidental  death  of  her  husband  had  instituted  proceedings  for 
r.on-Bupport  and  secured  an  order  for  maintenance  from  a  court  of 
competent  jurisdiction,  the  fact  that  the  husband  was  in  arrears  in 
making  payments  when  the  wife  was  temporarily  at  work  endeavor- 
ing to  earn  a  livelihood  for  herself  and  her  children  will  not  bar  her 
right  to  compensation."  It  is  a  well  established  principle  of  law  that 
the  question  of  dependency  is  one  of  fact  to  be  determined  by  compe- 
tent testimony  in  that  respect. 

The  Referee  has  determined  that  there  was  a  dependencj'  in  this 
tase  at  the  time  of  the  accident  which  led  to  the  subsequent  death, 
and  we  affirm  his  finding  in  this  respect.  The  award  is  accordingly 
sustained  and  the  appeal  dismissed. 
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•Turouski  v.  Lehigh  Vailey  Coal  Co. 
(3  Dept.  Reports  2993.) 

Hearing  de  novo — Whtn  it  mtl  be  granted. 

If,   Id  tbe  opinioD  of  tbe  Board,   the  coqcIiuIods  of  the  lUferee  are  agalDHt  the 
weight  of  the  evidence,  a  hearing  de  novo  will  bo  granted. 


Appellant  represented  by  John  Dano,  Scrantou. 
Appellee  represented  by  P.  F.  O'Neill,  WillteB-Barre. 

OPINION  BY  COMMISSIONER  LEECH— October  25,  1917. 

The  appeal  in  this  case  raises  but  one  question,  to  wit:  Was  the 
claimant,  wife  of  the  deceased  at  the  time  of  the  accident,  actually 
dependent  upon  him  for  support? 

It  is  admitted  that  she  was  not  living  with  her  deceased  husband 
at  the  time  he  met  with  the  accident  in  the  course  of  his  employment 
by  the  defendant  company,  which  resulted  in  his  death,  March  16, 
1916. 

For  some  reason,  the  claimant  and  her  husband  had  been  living 
separate  and  apart  from  each  other  for  some  twelve  years  prior  to  his 
death. 

The  claimant  testified  that,  owing  to  the  condition  of  her  health, 
she  was  not  able  to  earn  very  much  and  made  her  home  mostly 
with  relatives,  and  that  the  deceased  visited  her  once  or  twice  a 
month  and  gave  her  on  each  occasion,  various  sums  of  money,  some- 
times flO,  sometimes  fl5,  and  sometimes  as  high  as  f20,  and  in  addi- 
tion thereto,  had  purchased  some  clothing  for  her,  and  that  occa- 
i-ionally  when  he  visited  her,  he  remained  over  night,  occupying  the 
same  room  with  her,  and  that  the  reason  she  never  instituted  pro- 
ceedings against  him  for  support,  was  because  he  always  sup- 
ported her. 

This  testimony  is  corroborated  to  some  extent  by  the  testimony  of 
a  number  of  witnesses,  and  is  not  contradicted  by  the  testimony  of 
the  defendant,  which  was  largely  negative  and  based  upon  hearsay. 

We  cannot  agree  with  tbe  conclusions  reached  by  the  Referee, 
which  in  our  judgment,  are  against  the  weight  of  the  evidence,  and, 
therefore,  set  aside  the  disallowance  and  grant  a  hearing  de  novo, 
with  the  suggestion  that  the  testimony  to  be  introduced  at  the  hear- 
ing de  novo  be  limited  and  confined  to  the  amounts  contributed  by  the 
deceased  for  the  support  of  the  claimant. 

■Be*  pace  867,  C(s«*  Appealed  to  Coorli.  i;i:;  :i^od  ov  V^t'i)^  IC 


"Plucker  v.  Carnegie  Steel  Co. 

(3  Dept.  Reports  2989.) 

Evideuov — Cirounutantiat  evidence. 

If  there  are  drcumsMncea  from  which  a  presumptioD  of  death  In  the  cuarae  of 
employment  ma;  properly  be  drawn,  such  finding  on  the  part  of  the  Keferee  wlU,  In 
the  absence  of  contradictor;  evidence,  be  affirmed. 

Burden  of  proof — When  employer  >ett  up  detente  of  suicide  or  in/ury  b]/  third 
party  for  pertonal  reatona. 

If  "suicide"  is  set  up  as  a  defense  by  the  employer  the  bnrden  of  proof  re«ts  ny>n 
him  to  establish  his  defense  by  competent  evidence. 


Appellant  represented  by  John  Frazer,  Pittsburgh,  and  James  W. 

Hamilton,  Pittsburgh. 
Appellee  represented  by  A,  H.  Mercer,  Pittsburgh. 

OPINION  BY  MACKEY— Chairman— October  25,  1917. 

In  Leary  v.  Mcllvain  &  Co.,  3  Dept.  Beports,  page  1619,  we  said 
"in  the  administration  of  a  workmen's  compensation  law,  all  infer- 
ences of  fact  should  be  resolved  in  favor  of  the  claimant  where  the 
circumstances  justify  such  a  course.  While  it  is  very  true  that  the 
burden  of  proof  rests  upon  a  claimant  still  there  are  many  cases 
where  all  the  claimant  can  do  to  establish  a  right  of  compensation 
will  be  to  present  the  evidence  of  such  circumstances  that,  from  them 
alone,  the  conclusion  must  inevitably  follow  that  death  occurred  in 
the  course  of  employment." 

"The  courts  are  rapidly  modifying  the  rigors  of  the  old  rules  of 
evidence  and  are  especially  recognizing  the  fact  that  tribunals  for  the 
administration  of  laws  intended  to  establish  social  justice  must  be 
given  as  wide  latitude  as  may  be  consistent  with  the  rights  of  the 
parties  in  order  to  properly  determine  the  issues  thus  raised.  There 
must  be  a  wide  discretion  rested  in  a  workmen's  compensation  board 
when  fixing  responsibility  for  death  in  cases  where  there  are  no  eye 
witnesses.  If  it  should  be  declared  by  courts  of  review  that  there  can 
he  no  compensation  to  the  widows  and  children  of  men  killed  In  in- 
TiHStry  in  the  absence  of  an  actual  eye  witness  then  the  object  of  this 
law  will  many  times  be  defeated,  where  the  circumstances  are  such 
that  if  it  is  perfectly  apparent  that  death  occurred  while  actually  in 
the  course  of  the  employer's  business." 

In  the  same  case  we  also  adopted  the  suggestion  of  Lord  Cown- 
Hardy,  M.  R.,  in  Proctor  «.  Serbino,  3  K.  B.  344  (10  Negligence  Com- 
pensation Cases  Annotated,  page  618),  where  referring  to  the  or- 

*S«  [M(a  SST,  Ctutt  Appuled  to  Coorts. 
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dinary  burden  of  proof  as  understood  at  conunoD  law,  he  said  "this 
does  Dot  impose  upon  tte  dependents  th^  burden  of  furnishing  the 
direct  evidence  of  death.  If  there  are  facts  from  which  a  presump- 
tion may  properly  be  drawn,  the  application  may  succeed."  In  that 
case  compensation  was  allowed  to  the  dependents  of  a  chief  engineer 
on  a  steamboat  who  was  seen  to  go  toward  the  stem  of  the  vessel  but 
was  not  again  seen  alive.  In  Hopkins  v.  Port  Reading  Railroad  Co., 
38  N,  J.  L.  J,  ly,  compensation  was  allowed  to  the  dependents  of  a 
hrakemau  found  dead  on  the  railroad  tracks.  These  precedents  were 
followed  in  many  cases  which  we  heretofore  assembled  in  our  opinion 
in  the  Learj  (supra)  case.  Boyd  on  Workmen's  Compensation  Cases, 
Vol.  2,  page  luai,  says:  "The  law  only  requires  that  the  fact  of  the 
ticcident  should  be  established  by  circumstantial  evidence  which 
raises  an  inference  that  the  injury  was  due  to  accident  arising  out  of 
and  in  the  course  of  employment." 

We  appreciate  the  responsibility  placed  upon  us  in  this  respect  for 
under  the  decision  of  our  Supreme  Court  in  Poluskiewics  v.  Phila- 
delphia &  Reading  Coal  St  Iron  Company,  3  Dept.  Reports,  page  1438, 
our  right  to  determine  the  facts  from  which  no  appeal  can  be  taken 
is  established.  It  has  been  decided  in  a  sister  State  that  "The  ques- 
tion of  the  death  of  an  employe  arising  out  of  the  employment  is  one 
of  fact  A  finding  by  the  commission  baaed  upon  a  reasonable  infer- 
ence from  the  proofs  is  conclusive  upon  appeal."  Tierre  v.  Bush 
Terminal  Company,  158  K.  Y.  Supp.  883.  In  the  case  under  review, 
the  deceased  was  required  to  look  after  the  pumping  stations  of  the 
defendant  company,  two  in  number,  about  350  feet  apart.  In  order  to 
pass  from  one  to  the  other  it  was  necessary  for  the  deceased  to  use  a 
foot  bridge  with  steps  leading  down  to  it.  About  fifteen  feet  below 
this  was  a  trestle  and  railroad  tracl^  used  by  the  Baltimore  and  Ohio 
Eailroad  Company.  About  every  three  hours  during  the  night  he 
was  required  to  cross  over  this  deep  ravine  in  passing  from  one 
pumping  station  to  another.  His  dead  body  was  found  at  night  about 
half  way  between  the  foot  bridge  and  the  trestle  in  the  ravine. 

The  Referee  has  found  as  a  fact  that  the  deceased  fell  into  this 
sewer  sometime  during  the  night  while  attempting  to  cross  either  the 
foot  bridge  or  the  trestle  extending  from  one  pumping  station  to  the 
other.  The  defendant  in  its  answer  set  up  suicide  as  a  defense.  In 
this  it  utterly  failed  to  meet  its  burden  of  proof  so  that  the  sugges- 
tion fell  for  want  of  competent  evidence.  We  find  nothing  in  the 
whole  record  of  this  case  that  would  lead  us  to  disturb  any  of  the 
findings  of  fact  or  conclusions  of  law  adopted  by  the  Referee. 

We  affirm  them  and  accordingly  dismiss  the  appeal. 
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Hamilton  v.  McCliiitic-MarBhall  Co. 
(3  Dept.  Reports  3032.) 

Agreements  6ctic(;en  parties  tub/enuenl  to  aecident — Ai  to  modification  or  tertnina- 
lion  thereof. 

If  a  claimant  BigDS  a  compensation  agreement  through  mistake  bb  Co  his  ectaal 
physica]  condition,  the  Boatd  will,  upon  petition  alleging  this  fact,  supported  by 
proper  evidence,  modify  the  agreement  so  as  to  make  it  conform  to  the  facts. 

Evidenoe — As  lo  modification  or  termination  of  agreement  or  atcard. 

With  reference  to  tUu  proof  required  in  order  to  reduce  permanent  disabilitr  to 
partial  dtssbility, — Per  Chairman  Mackey :  "The  Board  will  not  k>e  persuaded  by 
doubtfnl  opinioD  evidence,  but  the  very  best  evidence  that  an  employer  can  produce 
ia  that  he  has  taken  (he  injured  employe  back  to  his  place  of  business  and  either 
actually  given  or  offered  to  give  the  employe  n  grade  of  employment  that  he  can  do 
in  his  injured  condition,  naming  the  wuges  therefor.  Theu  the  Board  will  have 
exact  data  and  a  real  basis  for  computing  compcusatioii  for  partini  disability." 


Employe  represented  by  Wilbur  F.  Whittle,  I'biladelphia. 
Defendant  represented  by  Wm.  W.  Smithers,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— October  25,  1917. 

The  above  entitled  case  came  before  the  Board  upon  a  petition  for 
review  of  compensation  agreement  No.  54156.  The  said  agreement 
was  entered  into  between  John  Hamilton  and  the  McClintic-Marshall 
Company  on  November  21,  1916,  in  which  It  was  agreed  that  an  aecl- 
<leut  happened  to  the  claimant  wbiie  in  the  course  of  his  employment 
for  the  defendant  on  September  5,  1916,  and  the  nature  of  the  injury 
was  "two  bones  fractured  in  the  left  leg  near  ankle;  right  foot  frac- 
tured." Compensation  of  flO  per  week  was  therein  provided.  The  com- 
pensation of  the  claimant  per  week  was  therein  provide<i.  The  petition 
of  the  claimant  filed  May  7,  1917,  which  is  now  under  consideration, 
prayed  for  a  modification  of  this  agreement  on  the  gi\>und  of  mieiiake 
its  to  the  nature  of  the  injury  when  this  contract  of  compensation  was 
executed,  and  sets  up:  "that  both  feet  are  permanently  deformed; 
that  my  disability  is  permanent;  that  I  will  never  be  able  to  do  any 
work ;  that  at  the  time  of  the  signing  of  the  Agreement  54156,  I  had 
no  knowledge  of  this," 

While  this  petition  is  drawn  under  Section  423,  of  the  Pennsyl- 
vania Workmen's  Compensation  Act  of  1915,  and  alleges  that  the 
original  agreement  was  executed  under  a  mistake  as  to  the  extent  of 
the  claimant's  injuries,  nevertheless  if  the  testimony  to  support  this 
petition  shows  that  there  was  no  mistake  at  its  signing  but  since  the 
time  of  the  execution  of  the  agreement  the  incapacity  of  the  injured 
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unploye  has  increased,  we  will  consider  this  petition  as  though  filed 
under  the  provisions  of  Section  426,  and  decide  the  issuea  ot  tact 
accordingly.  There  could  be  no  real  purpose  accomplished  bj  dia- 
missing  the  petition  ttecause  it  ia  drawn  under  Section  423,  and  then 
suggests  a  new  one  under  Section  426.  The  object  of  the  Wori^tnen's 
Compensation  Law  and  the  rules  of  practice  drawn  thereunder  to 
assist  in  its  administration  do  not  contemplate  delays  or  multiplicity 
ot  actions  meiely  because  of  immaterial  technical  objections.  The 
real  question  at  issue  in  this  case  is  whether  or  not  the  original 
agreement  of  compensation  is  now  doing  full  justice  to  the  injured 
(■mploye.  If  it  does  not  in  all  its  terms  extend  the  benefits  of  our  com- 
pensation law  to  the  employe  in  his  present  condition,  and  if  this 
condition  is  due  to  the  accident,  then,  under  Section  426,  it  will  be 
our  duty  to  order  a  modification  of  the  terms  of  the  agreement  iu 
orJer  to  do  full  justice  to  the  injured  man. 

The  teatitnony  taken  to  suppoit  the  petition  contains  the  uncontra- 
dicted statement  of  the  claimant,  that  he  was  not  awai-e  that  his  con- 
dition was  one  of^permanent  total  disability  at  the  time  he  signed  the 
agreement,  but  the  same  was  brought  to  his  attention  by  his  attend- 
ing surgeon.  Dr.  Keeley,  some  time  alter  the  agreement  had  been 
executed. 

As  to  the  real  condition  of  the  claimant,  we  find  from  the  evidence 
that  he  is  now  snffering  a  permanent  disability,  and  that  the  said 
condition  has  existed  from  the  date  of  the  execution  of  the  agreement. 
We  find  as  a  fact  that  the  claimant  attached  his  signature  to  this 
agreement  under  a  clear  mistahe  as  to  his  real  condition. 

There  may  be  some  sort  of  work  which  this  claimant  can  perform, 
but  the  proof  of  this  Uaa  not  been  brought  to  the  attention  of  the 
Board.  The  occupation  of  the  claimant  is  that  of  an  iron  worker. 
His  whole  training  in  life  has  been  along  the  line  of  that  occupation. 
All  his  physical  powers  and  his  mental  equipment  have  been  trained 
to  make  him  an  efBcient  instrument  of  industry  and  production  in  that 
special  line  of  work.  The  injuries  suffered  while  in  the  course  of  the 
defendant's  employ  have  rendered  him  permanently  useless  as  a  pro- 
ducing agent  of  society  in  the  business  in  which  the  experience  of 
lifetime  had  equipped  him. 

Therefore,  it  is  ordered  that  the  compensation  agreement  be  modi- 
fied in  accordance  with  these  facts  thus  found.  If  at  any  time  in  the 
future,  during  the  continuation  of  this  agreement  the  defendant  is 
able  to  prove  that  the  permanent  disability  has  been  reduced  to  par- 
tial, then,  upon  the  presentation  of  a  proper  petition  supported  by 
Xiroof,  this  agreement  can  be  accordingly  mo<iIfled,  In  this  respect, 
however,  it  might  he  well  at  this  time  to  again  call  the  attention  of 
employers  to  the  thought  of  -the  Board  in  respect  to  their  duty  as  to 
cases  where  there  is  an  attempt  to  reduce  compensation  for  permRJ*jlc 
nent  disability  to  that  following  partial  disability. 


42S 

The  Board  will  not  be  persuaded  by  doubtful  evidence,  but  the  very 
beat  evidence  that  an  employer  can  produce  is  that  he  has  taken  the 
injured  employe  back  to  his  place  of  busiucsa  and  either  actually 
given  or  offered  to  give  the  employe  a  grade  ol  employment  that  he  can 
do  in  his  injured  condition,  naming  the  wages  therefor.  Then  the 
Board  will  have  exact  data  and  a  real  basis  for  computing  compensa- 
tion for  partial  disability. 


Majetic  v.  Jones  &  Laughlin  Stwl  Co, 

Praclic6-~Compentalion  agreement  may  ertend  lime  lo  /umiak  proof  of  marriage. 

Avcordingl;  on  petition  to  extend  the  agreement  to  the  full  period  of  three  hun- 
dred weeks,  claimant  was  given  opportanity  to  present  further  proof  of  mBrriagc  as 
tfaouEh  the  petition  had  been  filed  under  Section  426  to  modify. 


Appellant  represented  by  Septer  W.  Douglas,  Pittsburgh. 
Appellee  represented  by  S.  W.  Shaw,  Pittsbui^h. 

OPINION  BY  MACKEY— Chairman— October  26,  1917. 

On  November  14,  1916,  the  claimant  and  the  defendant  executed  a 
com{>ensation  agreement  for  claim  growing  out  of  the  death  of  the 
alleged  husband  of  the  claimant.  At  the  time  of  the  execution  of  the 
i^greement,  the  claimant  was  not  able  to  present  satisfactory  evidence 
of  her  marriage  to  the  deceased.  She,  however,  attached  to  the  agree- 
ment an  affidavit  containing  all  the  proofs  that  she  had  at  hand,  and 
in  order  that  she  should  suffer  no  deprivation  of  her  rights,  she  was 
given  an  ample  opportunity  to  produce  her  proof.  The  defendant 
ugreed  to  pay  her  compensation  for  a  period  of  twelve  months,  when 
she  wonld  then  have  enjoyed  a  further  opportunity  to  present  the  best 
evidence  as  to  the  fact  that  she  is  the  widow  of  the  deceased  employe. 
Accordingly,  on  August  23,  1917,  she  presented  her  petition  to  the 
Board  praying  that  the  said  compensation  agreement  be  continued  to 
the  full  period  provided  by  law.  Upon  this  petition  she  was  given 
opportunity  to  present  her  proofs. 

The  defendant  placed  upon  the  record  the  following  memorandum 
of  agreement:  "!t  is  agreed  that  the  Jones  &  Laughlin  Steel  Com- 
pany will  be  controlled  aa  to  the  questions  of  fact  raised  in  the  pro- 
ceedings by  tlie  decision  of  the  Board  in  respect  to  the  marriage 
status  of  the  claimant  at  the  time  of  the  accident  which  caused  his 
death.  It  is  agreed  that  the  petition  presented  to  the  Board  and 
drawn  under  Section  423  be  considered  a  petition  to\ffiO|^fT-  as 
though  filed  under  provisions  of  Section  426."  '^'^ 
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Under  the  uncontradicted  evidence  taken  in  these  proceedings,  we 
decide  that  Mary  Barko  Majetic  is  the  widow  of  Dragon  Majetic,  de- 
ceased, who  at  the  time  of  the  accident  which  caused  his  death  was 
in  the  course  of  employment  (or  the  Jones  &  Langhlin  Steel  Com- 
pany, and  that  the  eaid  Mary  Barko  Majetic  was  living  with  her  hue- 
tand  and  was  dependent  upon  him  for  support  at  the  time  of  the 
injury. 

We  also  find  as  a  fact  that  there  was  one  child,  now  an  alien  citi- 
zen, Dragon  Majetic,  born  November  30,  1905. 

It  is  hereby  ordered  that  the  conpensation  agreement  be  modified 
according  to  these  facte  for  the  remainder  of  the  period  of  300  weeks. 


Glassiek  t- .  Greenough  Ked  Ash  Coal  Co. 

(3  Dept.  Reports  3037.) 

Practice — Modification  or  termination  of  agreement  or  award. 

Upon  a  pctdtion  for  review  of  b  compensation  agreement  the  Board  will,  upon 
proper  proof,  make  Bach  modification  in  tlie  agreement  as  the  fqcta  jastify. 

Claimant  not  represented. 

Defendant  represented  by  M.  B,  Colket,  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— September  18,  1917. 

This  is  a  petition  by  the  defendant  company  for  review  of  compen- 
sation agreement  entered  into  t»etween  the  defendant  and  the  claim- 
ant on  November  25,  1916,  which  agreement  was  approved  by  the 
Board  on  January  31,  1917.  It  appears  by  the  petition  of  the  defend- 
ant company,  that  at  the  time  the  said  agreement  was  executed  be- 
tween the  claimant  and  defendant,  the  average  weekly  wage  of  the  de- 
ceased was  not  determined,  and  was  therein  fixed  tentatively  at  |15 
per  week.  In  the  petition  of  the  defendant  company  to  review,  it  is 
set  forth  that  the  "compensation  being  paid,  to  wit,  $9  per  week,  was 
based  upon  an  average  weekly  wage  of  |15  (60%  Fatal)  whereas  yonr 
petitioner  believes  said  compensation  should  be  based  upon  a  higher 
weekly  wage  and  amount  of  weekly  compensation  thereby  increased." 
In  the  employer's  report  of  the  accident,  the  average  weekly  earnings 
of  the  deceased  were  fixed  at  $20.66.  No  testimony  was  taken  in  the 
rase  and  it  is  our  understanding  of  the  situation,  that  the  defendant 
agrees  that  the  average  weekly  wages  of  the  deceased  were  over  $20 
per  week,  and  that  the  claimant  would,  therefore,  be  entitled  to  com- 
I>ensation  on  that  basis. 

The  BoartI,  therefore  modifies  the  agreement  entered  into  in  this 
case,  by  changing  the  average  weekly  wages  from  |15  to  $20,  and 
directs  that  the  compensation  be  computed  and  paid  on  that  basis. 
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As  to  the  second  petition  of  the  defendant  company  for  review  of 
eompensatioD  agreement,  setting  forth  as  a  cause  that  "Victoria  Glaa- 
»>ick  was  to  procure  a  copy  of  marriage  certificate  and  copies  of  birth 
certificates  of  children  born  in  Russia"  and  stating  in  support  of  the 
nhove  allegations  that  "Victoria  Glassick  has  not  furnished  us  with  a 
copy  of  marriage  certificate  and  birth  certificate  and  we  desire  a  rul- 
ing to  determine  whether  she  is  the  lawful  widow  of  the  deceased,  and 
proof  of  dates  of  the  birth  of  the  children,  so  that  we  can  determine 
when  they  will  reach  the  age  of  sixteen." 

In  answer  to  the  said  petitiou,  Victoria  Olassick  denies  that  she 
was  to  procure  a  copy  of  marriage  certificate  and  birth  certificates  of 
children  born  in  Russia,  but  agrees  that  she  promised  to  try  to  get 
f<aid  certificates  but  that  owing  to  the  war,  she  has  not  been  able  to 
do  so.  She  further  states  that  «ihe  has  been  married  to  the  decedent 
for  seventeen  years  and  has  been  living  with  him  as  man  and  wife, 
first  in  Russia  and  for  the  last  nine  years  in  Pennsylvania,  and  that 
even  if  she  has  no  marriage  certificate,  the  laws  of  the  Commonwealth 
of  Pennsylvania  would  recognize  her  as  the  wife  of  the  decedent,  and 
that  she  furnished  the  company  with  an  affidavit  of  husband's  brother, 
now  residing  in  Buffalo,  "Sew  York,  setting  forth  that  he  was  present 
at,  and  witnessed  the  marriage.  She  further  states  that  she  knows  the 
dates  of  the  births  of  her  children  to  be  correct,  and  as  a  mother  she 
would  likely  know. 

Inasmuch  as  these  questions  were  not  raised  when  the  compensation 
Agreement  was  entered  into  wherein  the  dates  of  the  births  of  the 
children  are  all  set  forth,  and  there  is  no  allegation  in  the  petition  of 
the  defendant  that  its  petition  is  based  Mjwn  mistake,  coercion,  or 
any  other  sufficient  cause,  the  Board  therefore,  rules  that  Victoria 
Olassick  was  the  lawful  wife  of  the  deceased  and  that  the  dates  of 
the  births  of  the  children  given  in  the  compensation  agreement  shall 
be  taken  as  correct  and  the  compensation  due  and  payable  to  the 
widow  and  the  children  of  the  deceased  shall  be  computed  and  based 
upon  the  dates  as  set  forth  in  the  said  compensation  agreement. 


Olassick  v.  Greenou^^h  Bed  Ash  Coal  Co. 

(3  Dept.  Reiwrts  2745.) 

Practice — Mndificalion  or  tcrminatioa  of  agreement  or  autard. 

amount  of  compensation  to  whlfli 
n  pftition  for  revbw. 

Praetiee — Modification  or  lerminalion  of  agreement  or  award.  • 

There  being  no  allegstloDs  to  a  petltioD  for  review  of  a  compeneation  agreement 
that  it  was  entered  into  throDgh  tniatake,  fraud  or  coercion,  a  mere  atatemeat  that 


tli<?  claimaDt  has  failed  to  fulfill  a  prmniBe  to  fnruisb  a  copy  of  ber  marriage  i-vrtifi- 
cate  and  copicH  of  birth  ecrtificatea  of  ber  children,  will  be  insufiicieiit  to  justify 
modification  of  the  agreement. 


Claimant  not  represented. 

Defendant  represented  by  M.  B.  Colket,  Philadelphia. 

SUPPLEMENTAL  OPINION  BY  COMMISSIONER  LEECH— 
October  26,  1917. 

In  our  former  opinion  filed  in  this  case  August  25,  1917,  we  were 
led  to  believe  that  the  defendant  company  had  agreed  that  the  aver- 
age weekly  wages  of  the  deceased  were  over  |20,  and,  therefore,  modi- 
fied the  agreement  entered  into  in  this  case  by  changing  the  average 
weekly  wages  fixed  in  the  agreement  at  $15  to  $20,  and  directed  that 
the  compensation  be  computed  and  paid  on  that  basis. 

It  now  appears  that  we  weE^  in  error  in  stating  that  the  defendant 
agreed  that  the  average  weekly  wages  were  in  excess  of  $20. 

The  facts  in  relation  to  the  earnings  of  the  deceased  between  May 
26, 1916,  when  the  deceased  began  to  work  for  the  defendant  company, 
and  September  13,  1916,  when  he  met  with  the  accident  which  cauBed 
his  death,  are  as  follows: 

Number  of  calendar  days  during  the  period  of  em- 
ployment,    110 

Sundays, 16 

Saturday  half-holidays  (16),  8 

Legal  holidays, 3 

Days  when  employe  was  prevented  from  work-  i 

ing  through  no  fault  of  his  own, 12 

Total,   39 

Total  number  of  working  days, 71 

Total  earnings  during  the  above  period,  ....     $212.59 

Average    daily  wage 2.994 

Average  weekly  wage 16.467 

We  amend  our  former  opinion  accordingly,  as  follows: 
The  Board,  therfore,  modifies  the  agreement  entered  into  in  this 
case  by  changing  the  average  weekly  wages  set  forth  in  the  agree- 
ment, to  wit,  $!5,  to  $16.47,  and  directs  that  the  compensation  be 
computed  and  paid  on  that  basis. 


icvGooi^lc 
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•  'Davia  v.  Smith,  et.  al. 

Praetioe — DiBerent  <tnsv>er»  mag  be  filed  by  employer  and  innrance  outrter. 

Where  employer  files  an  answer  to  a  claim  petition  admittittg  the  facta  alleged  as 
trne,  and  the  insurance  carrier  files  a  sapplem^ntBl  answer  denying  the  facts  allied, 
it  is  not  error  for  the  Referee  to  proceed  to  hear  the  defense  of  the  insurance  carrier, 
and  upon  his  findings  of  fact  a  disallowance  of  compensation  was  aastained. 


Appellant  represented  by  A.  li.  Ivory,  Kittanning,  and  C.  E.  Har- 
rington, Kittanning. 
Appellee  not  represented. 

OPINION  BY  MACKEY— Chairman— October  26,  1917. 

On  February  10,  1917,  the  claimant  filed  a  claim  petitipn  asserting 
her  right  to  compensation  because  of  the  death  of  her  husband  suf- 
fered in  consequence  of  an  accident  occurring  during  the  course  of 
his  employment  for  the  defendant.  The  insurance  carrier  for  the  de- 
fendants at  the  time  of  the  accident  was  the  Ocean  Accident  and 
Guarantee  Corporation,  which,  for  the  consideration  of  the  premium 
paid,  had  undertaken  to  hold  the  defendant  harmless  from  any  com- 
pensation claims  that  might  be  presented  against  them  during  the 
continuance  of  the  said  contract  of  insurance.  Without  any  notice 
whatsoever  to  the  said  insurance  carrier  the  defendants  filed  an  an- 
swer as  follows:  "The  defendants  admit  that  the  facts  alleged  in  the 
I>etition  are  true  and  correct  to  the  best  of  their  knowledge."  When 
the  knowledge  of  these  proceedings  was  brought  to  the  insurance 
carrier,  it,  then,  as  agent  of  the  defendants,  filetl  with  the  Referee  a 
supplemental  answer  denying  that  the  deceased  had  died  as  the  re- 
sult of  any  accident  but  sotting  up,  to  the  contrary,  that  he  had  died 
ns  the  result  of  an  operation  for  appendicitis. 

The  Referee  has  found  as  a  fact  "the  said  Francis  W.  Davis,  the 
husband  of  the  claimant,  died  on  Decemebr  9,  1916,  as  the  result  of 
ncute  appendicitis  which  had  advanced  to  the  stage  of  general  peri- 
tonitis which  was  the  immediate  cause  of  death  and  was  not  the  re- 
sult of  any  injury  by  accident  sustained  on  November  18,  1916,  or  at 
any  other  time,  but  to  the  contrary,  his  death  resulted  from  disease." 
Counsel  for  claimant  now  complains  because  the  right  was  given  to 
the  insurance  carrier  as  agent  of  the  defendants  to  file  a  supplemental 
answer.  It  is  contended  on  behalf  of  the  claimant  that  had  not  this 
supplemental  answer  been  filed,  then  the  defendants  as  represented 
by  the  insurance  carrier,  would  have  been  precluded  from  offering  any 
defense  at  all  because  of  the  answer  which  the  defendants  had  filed, 
in  which  it  is  stated  that  "all  the  facts  of  the  claim  petition  are  ad- 

'"'"«'■"  ,:r,-d:-,GOOglC 

'Sn  fat  Ml.  CiHa  ApfttXti  to  OoatU. 
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Id  other  words,  aotwithstanding  the  fact  tbat  the  testimony  itt  this 
case  clearly  stows  that  there  ought  not  to  be  any  compensation  paid 
since  no  accident  was  responsible  for  the  death,  neverthless,  because 
of  technicalities  of  pleading-  it  is  sought  to  compel  payment  from  the 
defendant  or  rather  from  the  insurance  carrier.  In  the  administra- 
tion of  our  workmen's  compensation  law  we  have  been  just  as  zealous 
to  discover  any  circumstances  that  might  work  an  injustice  to  the  de- 
fendant or  to  the  insurance  carrier  as  to  the  claimant. 

This  case  is  an  illustration  of  what  could  easily  happen  at  any  time. 
An  employer  secures  insurance.  He  feels  that  he  has  paid  an  ample 
premium.  An  employe  claims  an  injury.  The  employer  then  either 
through  sympathy  or  because  of  his  relationship  wilh.  the  employe, 
feels  that  no  matter  what  the  circumstances  are,  the  insurance  car- 
rier ought  to  be  made  to  pay.  We  are  convinced  that  substantial 
justice  has  been  done  in  this  case  by  the  disallowance  of  the  Keferee. 
We  also  disagree  with  the  claimant's  counsel  that  the  claimant  ha^ 
suffered  any  hardship  because  of  the  supplemental  answer  of  the 
defendant  at  the  instance  of  the  insurance  carrier.  In  our  judgment 
every  item  of  proof  that  was  introduced  by  the  defendant  the  supple- 
mental answer  would  have  been  relevant  and  material  and  the  answer 
tirst  Hied.  This  answer  admitted  certain  facta  set  up  in  the  petition, 
namely,  that  the  deceased  employe  was  engaged  in  the  course  of  his 
employment  at  the  time  of  the  accident  and  that  his  average  weekly 
wage  was  as  stated  in  the  claim  petition,  but  there  could  have  been  no 
admission  on  the  part  of  the  defendant  that  the  death  followed  from 
the  admitted  facts,  for  if  the  facts  of  the  alleged  accident,  as  set 
forth  in  the  claim  petition,  are  true,  it  must  necessarily  then  have 
been  a  matter  of  medical  proof  to  establish  that  death  resulted  there- 
from. This  sort  of  proof  would  have  been  just  as  necessary  under  the 
.".nswer  filed  by  the  defendant  as  under  the  supplemental  one  filed  by 
the  defendant's  agent,  the  insurance  carrier. 

\o  hardship  has  been  visited  upon  the  claimant  because  of  the  snp- 
)ilemental  answer.  At  all  events  this  answer  was  filed  by  virtue  of  a 
petition  to  our  Board  setting  forth  these  facts  and  the  right  to  file  the 
same  was  granted"  by  us.  Real  and  substantial  justice  has  been  done 
in  this  case  and  we  accordingly  afSrm  the  Beferee  and  dismiss  the 
appeal. 


•Koiidratick  v.  Hudson  Coal  Co. 

(3  Dept.  Reports  3021.) 

Wages — Computalion  of  teaget. 

In  computiDK  coDiponsBtion,  if  the  employe  customarily  works  twelve  hours  enoli 

day,  the  wogps  eamert  during  the  entire  twelve  hours  are  to  be  taken  into  consldfrjl,^ 

■Bm  p«|«  Mlt  Cum  Aroolcd  to  Conrti. 


Qtion.  irresiiec-tivc  of  any  understanding  or  aervcment  between  the  employer  And  the 
crmptoye  that  all  time  worked  in  excess  of  eight  houra  each  day  shonld  be  regarded  u 


Appellant  represented  by  William  J.  Torrey,  gcranton. 
Appellee  repreHerted  by  A.  P.  Conniff,  Plains. 

OPINION  BY  COMMISSIONER  LEECH— October  2G,  1917. 

The  only  question  raised  by  this  appeal  is  whether  or  not  the 
Iteferee  erred  in  his  method  of  determining  the  average  weekly  wages 
of  the  deceased,  Andrew  Kondratick,  upon  whose  earnings,  it  is  ad- 
mitted, his  mother,  Theresa  Kondratick,  the  claimant,  was  dependent, 
to  some  extent. 

It  was  admitted  at  the  hearing,  that  the  washery,  at  which  the 
^leceased  was  employctd,  was  operated  twenty-four  hours  a  day,  during 
all  the  period  of  his  employment  from  October  2,  1916,  to  I>ecember 
20,  1916;  that  the  work  was  divided  into  two  turns  or  shifts  of  twelve 
hours  each,  and  that  the  deceased  worked  regularly  and  continuously 
twelve  hours  every  day.  It  also  appears  from  the  testimony  that  the 
rate  of  wages  per  hour  was  the  same  during  the  whole  twelve  hours. 

It  is  the  contention  of  the  defendant  that  the  contract  of  hiring  in 
this  case  is  one  of  the  several  contracts  resulting  from  the  agreements 
between  the  anthracite  operators,  of  which  the  defendant  company  is 
one,  and  the  miners*  union,  of  which  the  deceased  was  a  member, 
which  contract  provides,  inter  alia,  that  eight  hours  shall  constttnte 
a  day's  work,  and  consequently  all  time  worked  over  eight  honrs  is 
"overtime,"  and  should  be  excluded  in  computing  his  average  weekly 
wages. 

In  support  of  this  contention,  at  the  hearing  of  this  case  before  the 
Referee,  the  defendant  offered  in  evidence  the  several  agreements 
between  the  anthracite  operators  and  the  United  Mine  Workers  of 
America,  covering  wages  and  conditions  of  employment  in  the  anthra- 
cite district. 

In  the  original  award  of  the  commission  appointed  by  the  Presi- 
dent of  the  United  States  to  settle  the  differences  between  the  anthra- 
cite mine  operators  and  the  employes,  known  as  the  Anthracite  Com- 
mission, and  which  was  accepted  by  the  employers  and  employes  for 
)i  period  of  four  years,  viz.,  from  April  1,  1902,  to  April  1,  1906,  the 
following  clause  appears: 

"(e)  All  employes  or  company  men  other  than  those 
for  whom  the  commission  especially  designated  as 
above,  to  be  paid  on  the  basis  of  a  nine-hour  day.  re- 
ceiving therefor  the  same  wages  as  were  paid  in  April, 
1902,  for  a  ten-hour  day.  Overtime  in  excess  of  nine  [ 
honrs  in  any  day  to  be  paid  at  a  proportional  rate  pcfcV 
hoar." 
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TbU  was  afterwards  modified  b;  agreement  fixing  the  pay  of  the 
haid  employes  on  the  basis  of  an  eight-hour  day  which  is  in  force,  as 
we  understand  it,  at  the  present  time. 

Section  309  of  Article  III,  contains,  inter  alia,  the  following: 
"His  weelily  wages  shall  be  taken  to  be  5^  times  bis 
average  earnings  at  snch  rate  for  a  working  day  of  or- 
dinary length,  excluding  earnings  from  overtime." 

The  defendant  in  tliis  case  contends  that  although  the  deceased  was 
employed  ri^ularly  and  continuously  every  day  that  he  worked  for  the 
defendant  company,  twelve  hours,  that  four  hours  of  each  day's  work 
was  "overtime"  and,  that,  therefore,  one-third  of  his  w^;es  should  be 
■deducted  as  "earnings  from  overtime,"  in  computing  the  average 
weekly  wages  of  the  deceased. 

This  same  question  arose  in  the  case  of  Patrick  Carr  v.  Coxe  Bros. 
&  Co.,  3  Dept.  Reports,  page  2065.    In  this  case  we  held, 

"We  are  of  the  opinion  that  the  phrase  'earnings  from 
overtime'  should  not  be  construed  to  include  sums 
earned  during  the  regular  and  habitual  working  hours 
of  any  employe,  even  though  such  hours  are  in  excess  of 
those  established  by  law  as  a  legal  working  day,  or  es- 
tablished as  the  working  day  in  the  particular  establish- 
ment by  the  agreement  of  the  employer  and  the  work- 
men therein,  and  this  is  particularly  so  where  the  pate  of 
pay  for  the  hours  in  excess  of  the  legal  or  so-called  work- 
ing day,  is  the  same  as  that  paid  per  hour  during  the 
legal  or  regular  day, 

"The  object  of  Section  309  was  to  provide  a  method 
■by  which  the  probable  future  earnings  of  the  employe 
should  be  computed.  For  this  purpose  his  earnings  for 
the  last  six  months  prior  to  the  accident  are  taken  as  a 
basis,  the  supposition  being  that  his  earnings  would  have 
continued  the  same  but  for  the  accident.  Having  in 
mind  this  purpose  it  seems  clear  that  the  phrase  'earn- 
ings from  overtime'  was  meant  to  include  only  earnings 
from  work  done  outside  of  the  regular  and  usual  work 
hours  because  of  an  opportunity  for  such  work  arising 
from  some  abnormal  and  exceptional  need  of  the  busi- 
ness affording  to  the  worker  opportunity  for  unusual 
earnings  which  cannot  be  assumed  to  be  likely  to  recur 
with  r^ilarity  in  the  future.  Such  earnings  may  be 
taken  to  be  in  the  nature  of  windfalls  and  as  such  are 
properly  to  be  ignored  in  forecasting  the  probable  future 
earnings  of  an  employe.  But  where  the  employment  {s 
such  as  to  require  the  employe  to  work  regularly  a  cer- 
tain number  of  hours  it  would  unduly  strain  the  mean- 
ing of  the  term  'overtime'  and  would  defeat  rather  than 
effect  the  obvious  purpose  of  the  section,  to  regard  any 
part  of  his  habitual  and  regular  working  day  as  over- 
time because  it  is  in  excess  of  the  legal  working  day  es-  j 
tnblished  by  a  Legislative  Act  or  of  the  working  day    '^v 
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agreed  upoD  between  the  employer  and  the  employe  as 
the  regnlar  day.  The  question  ol  what  is  overtime  is  to 
be  determined  not  by  what  the  employers  and  employes 
choose  to  call  a  'regular  day'  but  what  is  in  faet  the  regu- 
lar and  habitual  worliing  day  usually  worked  by  the  em- 
ploye in  the  service  of  the  particular  employer." 

We  are  satisfied  that  the  conclusion  reached  in  the  above  case  is 
right,  and  call  attention  to  the  language  of  the  phrase  used  in  the 
act,  "a  vorliing  day  of  ordinary  length."  This  can  only  mean  a 
working  day  of  usual,  customary,  common  or  regular  length  and 
properly  interpreted  means  that  each  case  must  be  determined  upon 
its  own  facta. 

In  the  case  at  bar,  the  deceased  was  employed  continuously  by  the 
defendant  from  October  2,  1916,  to  December  20,  1916,  when  he  was 
accidentally  killed,  working  twelve  hours  each  day.  When  he  con- 
tracted with  the  defendant,  and  during  all  the  time  he  was  employed, 
the  employer  and  the  employe  both  knew  that  it  was  the  usual,  cus- 
tomary, common  or  regular  practice  for  the  part  of  the  colliery  in 
which  he  was  employed  to  work  twenty-four  hours  every  day,  and  (or 
the  employes  to  work  two  shifts  of  twelve  hours  each.  The  deceased 
employe  worked  twelve  hours  every  day  and  was  paid  on  that  basis, 
at  the  regular  rate  per  hour.  Under  the  facts  and  circumstances  of 
this  case,  we  cannot  agree  that  four  hours  out  of  each  twelve  hours 
that  the  deceased  regularly  worked  is  to  be  regarded  as  "overtime" 
and  excluded  in  computing  his  average  weekly  wages.  This,  it  seems 
to  us,  would  not  be  just  and  equitable. 

We  are,  therefore,  of  the  opinion  that  in  computing  the  wages  of 
the  deceased  employe,  the  Referee  was  correct  in  taking  into  consid- 
eration the  entire  amount  earned  by  him  during  the  full  twelve  hours 
worked  per  day,  and  affirm  the  award  and  dismiss  the  appeal. 


Enghloom  v.  American  Steel  &  Wire  Co. 

(3  Dept.  Reports  3030.) 
Operation — Obligation  of  employe  to  submit  thereto. 

An  employe  will  not  bo  renttirod  to  submit  to  an  operation  to  restore  vision  to  an 
injured,  eye,  unless  it  is  apparent  to  the  Board  that  sueh  operation  will  be  to  thfi 
certain  advantage  of  the  employe  and  withont  dnnger  to  his  life. 

Per  Commissioner  Scott:  "If  the  Board  shall  be  satisfied  from  the  evidence  in 
nny  case  that  the  disability  caused  by  the  injury  can  be  removed  by  a  surgical 
operation  and  that  the  operation  will  not  add  other  disability  or  by  any  chance 
endanger  the  life  of  the  employe,  and  shall  be  further  satisfied  from  the  manner  and 
temper  of  tiie  injured  employe  that  his  refusal  to  sabmit  to  the  operation  is  an  act 
of  a  malingerer,  or  of  mere  whim  and  unreasonable  timidity  on  the  part  of  the 
employe,  such  action  will  be  talcen  and  such  control  of  compensation  payments  will 
be  Bssnmod  by  the  Busrd  as  shall  tend  to  persuade  the  employe  to  submit  t^lan 
operation."  '^ 


Appellabt  represented  by  Reed,  Smith,  Shaw  &  Beale,  Pittsburgli 
Appellee  represented  by  Vernon  L.  Hazard,  Monongahela  City. 

OPINION  BY  COMMISSIONER  SCOTT— October  26.  1917. 

Thia  appeal  is  from  the  decision  of  Referee  Dunn  modifying  Agi-ee- 
inent  No.  21085.    The  fifth  finding  of  fact  made  by  the  Referee  is: 

"That  your  Referee  finds  as  a  fact  that  Holger  Eng- 
blom  by  reason  of  the  accident  occurring  March  23, 1916, 
has  lost  the  sight  of  bia  right  eye  for  all  practical  pur- 
poses, which  condition  is  permanent." 

Prom  this  finding  and  other  findings  made  by  him  the  Referee  has 
decided  that  the  agreement  should  be  modified  to  allow  compensation 
under  Section  306-(c),  and  has  awarded  f6.S2  per  week  payable  semi- 
monthly for  a  period  of  125  weeka,  beginning  April  15, 1916,  defendant 
to  have  a  credit  of  f38.36  on  account  of  compensation  already  paid. 

The  defendant  only  questions  the  findings  of  the  Referee  in  so  far  as 
he  reaches  the  conclusion  that  the  claimant  has  suffered  a  permanent 
loss  of  the  vision  of  his  right  eye.  This  conclusion  of  tbe  Referee 
cannot  be  successfully  controverted  unless,  under  the  evidence  before 
him,  it  be  admitted  that  an  operation  vill  restore  the  useful  vision 
of  the  claimant's  eye. 

It  has  been  strongly  pressed  upon  us  by  the  defendant's  counsel 
that  the  Board  should  adopt  a  policy  in  all  accidents  where  there  is  a 
possibility  or  probability  of  repairing  the  injury  by  means  of  a  surgi- 
cal operation  and  of  thereby  bringing  the  injured  employe  back  into 
the  class  of  physically  fit,  of  requiring  the  employe  in  all  such  injuries 
to  submit  to  an  operation  upon  the  penalty  of  loss  of  compensation  in 
case  he  refuses. 

If  the  Board  shall  be  satisfied  from  the  evidence  in  any  case  that  the 
disability  caused  by  the  injury  can  be  removed  by  a  surgical  operation 
and  that  the  operation  will  not  add  other  disability  or  by  any  chance 
endanger  the  life  of  the  employe,  and  shall  be  further  satisfied  from 
the  manner  and  temper  of  the  injured  employe  that  his  refusal  to 
submit  to  the  operation  is  an  act  of  a  malingerer,  or  of  mere  whim  and 
unreasonable  timidity  on  the  part  of  the  employe,  such  action  will 
be  taken  and  such  control  of  compensation  payments  will  be  assumed 
by  the  Board  as  shall  tend  to  persuade  the  employe  to  submit  to  an 
operation. 

The  Board,  under  the  power  conferred  by  Section  421,  has  made~an 
investigation  of  this  case  by  calling  in  the  services  of  an  impartial 
physician  and  requiring  from  him  his  expert  opinion  and  testimony 
as  to  the  present  condition  of  the  claimant's  eye.  And  from  a  con- 
sideration of  the  testimony  taken  before  the  Referee  and  of  the  opin- 
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iuu  and  testimony  of  Dr.  Blair,  the  phTsiciao  called  by  tbe  Board, 
we  are  coavinced  tbat  no  certain  advantage  will  come  from  an  opera- 
tion on  the  cornea  of  the  eye.  Though  it  ie  apparent  such  operation 
can  be  performed  without  much,  if  any,  danger  to  the  life  of  the  claim- 
ant, it  is  also  clear  that  the  injury  has  involved  more  of  the  structure 
uf  the  eye  than  the  cornea. 

It  is  the  opinion  of  Dr.  Blair,  whose  testimony  and  opiuioD  are  at- 
tached and  made  part  of  the  record,  the  injury  to  the  right  eye  does 
not  now  and  is  not  likely  hereafter  to  involve  the  vision  of  the  re- 
maining eye,  also  that  the  percentage  of  vision  that  may  be  restored 
by  an  operation  on  the  injured  eye  is  not  worth  the  trial.  This  opin- 
ion is  concurred  in  by  the  Board.  We  also  think  that  examination  by 
another  impartial  physician  will  not  reveal  any  such  condition  as  to 
warrant  an  operation  or  give  assurance  of  success  so  as  to  justify  the 
Board  in  taking  persuasive  or  compulsory  action  to  bring  about  an 
operation. 

In  view  of  all  the  facts  and  circumstances  in  the  record  we  will  not 
in  this  particular  case  require  the  claimant  to  submit  to  an  operation. 
The  decision  of  the  Referee  modifying  the  agreement  is  affirmed  and 
appeal  dismissed. 


Dubinick  v.  Siisquehanna  Coal  Co. 

(3  Dept.  Reports  3222.) 

Premi$e»  of  emjtlofer,  injury  upon — When  prenence  of  employe  ii  not  required   by 
no  lore  of  entplovmenl. 

While  paaiing  from  one  part  of  the  employer's  premiuee  to  another  in  the  perform- 
ance of  his  duCiea.  an  employe  atopptMl  at  a  barrel  of  hot  water  to  warm  bja  feet. 
Here,  in  some  manner,  he  severely  scalded  himself,  and  sabaequently  died  from 
acnte  nephritis  snperindoced  by  fais  injory.  Emplnyen  were  not  forbidden  to  warm 
their  feet  at  this  barrel,  and  it  was,  Held,  tliat  t]ie  deceased  had  sustained  an  acci- 
dent in  the  course  of  his  employment.  The  disallowance  of  the  Referee  wat  aet 
eside,  and  the  hearing  de  noro  granted. 

Per  Commissioner  Leech :  "It  is  only  when  the  injury  occurs  before  or  after  the 
bef^nning  or  end  of  the  working  day  or  during  some  definite  interval  during  which 
by  the  terms  of  his  employment  the  employe  is  released  from  any  obligation  to  work 
for  his  employer,  that  it  is  necessary  for  an  employe  to  prove  that  his  presence  upon 
the  premises  was  required  bj  the  nature  of  his  employment  and  that  his  injuries 
were  caused  by  the  condition  of  the  premises  or  the  operation  of  the  employer's  busi- 
neita  or  affairs  thereon.  Where  an  employe  is  injured  during  working  hours  white 
o(  or  near  the  place  where  his  work  is  to  be  done,  it  is  perhaps  not  too  much  to  s6y 
that  there  arises  a  presomption  that  nadt  employe  was  engaged  in  the  fnrthemnce 
(.f  his  employer's  business,  a  presumption  which  can  be  rebutted  only  on  proof  tbat 
the  employe  had  definitely  turned  bis  back  upon  his  employer's  service  and  wa* 
devoting  a  part  of  the  working  time  to  which  his  employer  was  entitle^  t 
formnocc  of  some  purely  private  end  of  his  own." 


titled  to  di«  Mr- 


Appellant  represented  by  Boger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  H.  A.  Gordon,  Wilkea-Barre. 

OPINION  BY  COMMISSIONEH  SCOTT— November  10,  191T. 

The  Referee  found  that  the  deceased  was  employed  by  the  defendant 
BM  ticket  man,  whose  duty  it  was  to  take  the  miner'a  checks  off  the  - 
cars  before  they  entered  the  breaker  and  credit  them  properly  in  a 
book  kept  for  that  purpose. 

It  was  ciiBtomary  for  him  and  the  other  boys  employed  there,  to  as- 
sist the  man  at  the  foot  of  the  incline,  when  he  called  for  help  to  push 
a  "stiff  car."  His  particular  place  of  employment  was  inside  the 
breaker  shed,  excepting  at  such  times  as  be  was  called  upon  to  render 
assistance  to  the  man  at  the  foot  of  the  incline  in  pushing  cars. 

The  comp&ny  had  placed  a  barrel  outside  of  the  engine  room  in 
which  to  catch  the  drip  of  condensed  steam  from  the  radiators  inside 
the  building,  so  as  to  furnish  hot  water  for  thawing  purposes  on  cold 
moiiiings. 

On  the  morning  of  January  16, 1917,  the  deceased  and  another  boy, 
Clayberger,  also  employed  in  the  same  place,  were  called  by  the  man  at 
the  foot  of  the  incline  to  help  to  push  a  "stiff  car."  Both  boys  re- 
sponded and  when  they  bad  rendered  the  assistance  called  for,  re- 
turned to  their  proper  places  of  employment.  The  morning  was  evi- 
dently cold,  and  the  deceased,  on  his  way  back,  went  to  the  hot  water 
barrel  to  warm  his  feet. 

The  witness,  Clayberger,  testified  that  he  had  occasionally  wanned 
his  feet  at  the  hot  water  barrel  and  had  seen  the  deceased  do  like- 
wise. 

In  some  manner, -in  attempting  to  warm  hie  feet  in  the  barrel  of  hot 
water,  the  deceased  severely  ijcalded  or  burned  his  foot  and  leg,  and 
died  on  March  2,  1917,  from  acute  nephritis,  evidently  superinduced 
hy  the  injury  resulting  from  the  said  accident. 

It  is  admitted  that  the  deceased  could  have  entered  the  engine  room 
uud  warmed  himself  at  the  radiators  if  be  had  chosen  so  to  do.  The 
employes,  however,  were  not  forbidden  to  warm  their  feet  at  the  waid 
barrel,  although  it  seems  from  the  testimony,  such  orders  were  imme- 
diately issued  after  the  accident  to  the  deceased. 

The  witness,  Clayberger,  who  was  with  the  deceased  at  the  time  of 
the  accident,  testified  that  he  did  not  see  the  accident  happen,  but 
that  the  deceased  immediately  afterwards  told  him  he  had  sc,n1de<l 
himself  in  the  hot  water  bari-el. 

The  workmen  employed  in  that  part  of  the  breaker,  all  seemed  to 
know  of  the  accident  and  it  is  testified  to  that  the  tirst-aid  ni->ii  ren- 
dered assistance  to  the  injured  boy  and  that  he  left  his  work  and 
went  home. 

Diq.lircdcvCOOi^lC 
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The  case  aeeuiH  to  have  been  heard  on  the  theory  that  the  accident 
occurred  just  as  indicated,  and  that  the  death  of  the  deceased  was  the 
result  of  the  injury  sustained. 

The  Referee  found  that  the  claimant  bad  failed  to  establish  an  acci- 
dent to  tiie  deceased  employe,  Anthony  Dubinlck,  on  January  16, 1917, 
'  or  at  any  other  time  which  was  the  cause  of  his  death  and  occurring 
in  the  course  of  bis  employment  for  the  defendant  or  while  he  was 
actually  engaged  in  the  furtherance  of  his  business  or  affairs  or  that 
it  was  caused  by  the  condition  of  his  premises  or  the  operation  of  the 
defendant's  business  thereon,  the  presence  of  the  said  employe  being 
required  by  the  nature  of  hie  employment. 

We  are  of  the  opinion  that  the  Referee  erred  in  finding  that  the  ac- 
cident did  not  occur  in  the  course  of  the  decedent's  employment.  We 
have  held  that  an  employe  while  waiting  for  material  upon  which  to 
work  or  for  an  occasion  to  arise  upon  which  his  actual  work  is  to  be 
done  is  engaged  in  the  furtherance  of  hie  employer's  affairs:  Botto  v. 
Hamilton,  2  I>ept.  Reports,  p.  2438 ;  Dzikowska  v.  Superior  Steel  Co., 
3  Dept.  Reports,  p.  402.  These  rulings  have  been  sustained  by  the 
Common  Pleas  Courts  of  Philadelphia  and  Allegheny  County;  Botto 
V.  Hamilton,  3  Dept.  Reports,  p.  198,  and  Dzikowska  v.  Superior  Steel 
Company,  3  Dept.  Reports,  p.  1536.  It  is  obvious  that  an  employe  who 
efter  performing  one  piece  of  work  is  on  his  way  upon  his  employer's 
premises  to  the  place  where  other  work  is  to  be  done  by  him  is  as  fully 
engaged  in  the  furtherance  of  his  employer's  business  as  he  would  be 
were  he  waiting  at  or  about  the  scene  of  his  usual  labors  for  material 
to  be  furnished  him.  Nor  can  the  fact  that  the  decedent  as  in  this 
case  stopped  to  warm  his  feet  be  regarded  as  taking  him  outside  of  the 
course  of  his  employment. 

The  defendant  does  not  deny  that  had  the  decedent  gone  into  the 
engine  bouse  to  warm  his  feet  he  would  hare  been  within  the  course 
of  his  employment.  Its  claim  is  that  the  decedent  by  choosing  an 
unusual  method  of  warming  his  feet  had  put  himself  out  of  the  course 
of  bis  employment.  Such  acts  as  smoking,  taking  a  drink,  warming 
oneself  during  cold  weather  or  cooling  oneself  during  excessive  heat 
are  all  incidental  to  a  workman's  employment.  An  employe  does  not 
abandon  his-  employer's  service  while  doing  them,  nor  is  it  material 
that  the  employe  smoke  or  rest  at  a  point  or  in  a  manner  not  expressly 
permitted  or  even  expressly  forbidden  by  his  employer.  In  Dzikowska 
1),  Superior  Steel  Company,  supra,  the  claimant's  decedent  set  him- 
self on  fire  while  lighting  a  cigar  in  a  nearby  box  car  while  waiting  the 
arrival  of  a  car  which  it  was  his  duty  to  unload,  while  in  Botto  v. 
Hamilton  the  boy  was  injured  while  trying  to  sit  upon  a  chair  in 
defiance  of  a  rule  of  the  employer  which  forbade  its  employes  sitting 
down  during  their  working  hours. 

[j,.3,i,7,dc.vCooi^lc 
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As  we  have  held  that  the  decedent  when  injured  was  engaged  in  the 
furtherance  of  his  employer's  business  or  affairs  it  i»  unnecessary  for 
us  to  discusa  that  part  of  the  Referee's  ruling  in  which  he  held 
"  •  •  •  that  the  decedent's  injury  was  not  caused  by  the  condi- 
tion of  the  premises  and  the  operation  of  the  defendant's  business 
or  afTairs  thereon  the  presence  of  the  said  employe  being  required, 
by  the  nature  of  his  employment," 

It  is  only  when  the  injury  occurs  before  or  after  the  beginning  or 
end  of  the  working  day  or  during  some  definite  interval  during  which 
by  the  terms  of  his  employment  the  employe  is  released  from  any  obli- 
gation to  work  for  his  employer,  that  it  is  necessary  for  an  employe 
to  prove  that  his  presence  upon  the  premises  was  required  by  the 
nature  of  his  employment  and  that  hia  injuries  were  caused  by  the 
condition  of  the  premises  or  the  o)teration  of  the  employer's  business 
or  atBairs  thereon.  Where  an  employe  is  injured  during  working 
hours  while  at  or  near  the  place  where  his  work  is  to  be  done,  it  is 
perhaps  not  too  much  to  say  that  there  arises  a  presumption  that 
such  employe  was  engaged  in  the  furtherance  of  his  employer's  busi- 
ness, a  presumption  which  can  be  rebutted  only  by  proof  that  the 
employe  had  definitely  turned  his  back  upon  his  employer's  service 
and  was  devoting  a  part  of  the  working  time  to  which  his  employer 
was  entitled  to  the  performance  Mt  some  purely  private  end  of  his 
own. 

We  are  therefore  of  the  opinion  that  the  Referee  in  holding  that 
Ihe  claimant  had  failed  to  establish  an  accident  to  her  decedent  which 
occurred  in  the  course  of  his  employment  by  the  defendant  and  in 
disallowing  compensation. 

We  therefore  set  aside  the  disallowance,  sustain  the  appeal  and 
grant  a  hearing  de  novo. 


Eydler  v.  Lehigh  Valley  R.  R.  Co. 

{3  Dept.  Reports  32fi7.) 

detente  againtt  liahility  under  the  Workmeii'i  Compen- 
talion  Aol. 

A  conductor  wns  Btrack  nnd  killed  by  n  train  contaiDing  cars  bound  (rom  points 
iti  onf!  atHtr  t<>  points  in  another  state.  Held,  that  he  waa  engaged  in  inter-state 
coninifr(i<  v,\tm  killei)  niid  ttip  nppral  of  tlie  defendant  was  sastained. 
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Appellant  represented  by  John  R.  Halsey,  Wilfcea-Barre. 
Appellee  represented  by  O.  H.  Dillon,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

Clarence  Eydler,  husband  of  the  claimant,  was  a  conductor  of  a 
train  crew  of  the  defendant  company  and  was  fatally  injured  at  the 
Wilkee-Bprre  yards  of  the  Lehigh  Valley  Railroad  Company,  the  de- 
fendant, November  13,  1916.  He  was  struck  by  one  of  the  cars  of  the 
train  being  moved  by  himself  and  his  crew  and  it  appears  that  tbis 
particular  car  was  billed  from  the  Suspension  bridge  in  the  State  of 
New  York  to  Parlin,  N.  J.  It  also  appears  that  in  the  list  of  care 
which  made  up  the  train  there  were  other  cars  consigned  from  points 
in  one  state  to  another  state. 

This  state  of  facts  shows  that  both  the  claimant  and  the  defendant 
at  the  time  of  the  accident  were  engaged  in  inter-state  commerce,  but 
notwithstanding  this  fact  the  Referee  drew  the  legal  conclusion  that 
because  the  accident  happened  in  the  yards  of  the  defendant  company 
at  Wilkes-Barre,  a  point  within  the  State  of  Pennsylvania,  that  the 
claimant  is  entitled  to  compensation.  We  have  in  a  number  of  cases 
held  that  such  legal  conclusions  on  the  part  of  the  Referee  is  error. 

We,  therefore,  get  aside  the  award  made  in  this  case.  Appeal  sus- 
tained. 


McConvllIe  v.  Solomon  Run  Coal  Co. 

Practice. 

Where  neithrr  defendnnt  not  insurance  carrier  file  a  proper  answer  within  seven 
day"  and  the  Referee  renders  an  award  to  ciaimnnt  for  an  injury  from  ivy  poison, 
and  the  insurance  carrier  appeals  on  the  ground  that  it  had  no  notice  of  the  hearing 
uiid  denying  the  injury.  Held,  that  the  fact  that  insurance  carrier  may  not  have 
been  notified  by  the  Bureau  nor  by  the  defendant  is  not  suflicient  ground  to  reverae 
tlie  award. 


Appellant  represented  by  J.  Ralph  Sykes,  Spangler. 
Appellee  represented  by  Frank  P.  Martin,  Johnstown. 

OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

There  was  no  testimony  heard  in  this  case  before  the  Referee.    A 
claim  petition  was  filed  August  13, 1917,  and  the  record  shows  that  a 
copy  of  this  petition  was  served  upon  the  defendant,  the  Solomon 
Run  Coal  Company,  August  15,  1917,    An  answer  was  filed  August  - 
24.  1917.  or  nior*>  than  seven  days  after  the  mailing  of  a  copy  of  the 
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tlaiiu  petition.  The  answer  is  eigned  by  the  defendant  in  the  name  ot 
the  company  only,  none  of  its  offtcera  signing,  neither  is  it  sworn  to 
as  required  by  the  rules  of  the  Board. 

The  case  was  assigned  to  Referee  Snyder  for  hearing,  notice  by 
mail  was  served  upon  the  claimant,  and  defendant  as  reqaired  by  law. 
A  representative  of  the  defendant  company  appeared  at  the  hearing, 
but  presented  no  testimony  on  behalf  of  the  defendant.  The  Beferee 
under  the  rules  of  the  Board  deemed  the  facts  set  out  in  the  claim- 
ant's petition  to  be  admitted.  In  the  petition  the  claimant  alleged 
that  in  May  9,  ldl7,  while  assisting  in  the  mailing  of  a  new  opening  at 
the  mine  of  the  defendant  he  came  in  contact  with  poison  ivy  while 
digging  earth,  cutting  weeds  and  vines  and  thereby  suffered  an  in- 
fection in  bis  left  eye.  As  a  result  of  this  infection  iie  lost  the  sight 
of  his  eye. 

The  Uaryland  Casualty  Company,  the  insurance  carrier,  in  its  ap- 
peal, sets  up  that  it  had  no  notice  of  the  hearing  before  the  Beferee 
and  also  denies  that  the  claimant  lost  the  sight  of  his  eye  while  en- 
gaged in  the  coiirne  of  his  employment  for  the  defendant.  If  there 
was  sufficient  evidence  in  this  record  to  show  any  collusion  between 
the  claimant  and  the  defendant,  the  Solomon  Run  Coal  Company,  to 
pi-ejudice  the  insurance  carrier  in  any  rights  it  had  and  to  prevent  it 
from  making  a  defense,  the  Board  wonld  be  disposed  to  afford  relief. 
It  is  not  clear  from  the  record  that  the  insurance  carrier  put  itself  in 
position  to  complain.  The  appeal  is  taken  by  it  and  not  by  the  de- 
fendant and  there  does  not  appear  to  be  any  power  of  attorney  on 
tile  or  anything  to  show  its  right  to  complain.  Besides  the  mere  fact 
that  the  defen4lant  carrier  may  not  have  been  notified  by  the  Bureau 
or  that  the  defendant  itself  failed  to  advise  its  insurance  carrier  is 
not  sufficient  ground  to  reverse  the  award  and  findings  of  the  Referee. 


Scanlou  v.  Mt  .Tessup  Coal  Co. 
(3  Dept.  Reports  3265.) 

Course  of  employment — Employe  not  engaged  in  the  performance  of  his  appointed 
duties  when  iajured. 

It  an  employe  ix  accidcntall]'  billed  while  off  the  preinifl<<a  of  bis  employer  niid 
enKflged  in  tryinx  to  adjust  a  wage  dUpnte  between  the  employer  and  another  imd- 
ployr,  an  undertaking  which  was  no  part  ot  hie  regular  dnties  and  work  to  which  he 
had  not  hccn  aaaigned,  he  \s  regarded  as  not  having  been  engaged  in  the  fartberance 
of  the  business  of  his  employer,  and  his  dependents  were  refused  compeusatloD. 

Appellant  represented  by  P.  L.  Walsh,  Scranton. 

Appellee  represented  by  Craft  W.  Voneiff,  Wilkes-Bapre-doOglc 


OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

The  Referee  has  found  that  "the  defendant,  Michael  J.  Scanlon, 
when  accidentally  killed  at  Jessiip,  Pa.,  on  March  30,  1917,  was  not 
actually  engaged  in  the  furtherance  of  the  hueiness  or  affairs  of  the 
defendant,  the  Mount  Jessup  Coal  Company. 

The  accident  occurred  after  working  hours  and  off  the  premises  of 
the  defendant.  The  teBtimony  sustains  the  contention  that  the  de- 
ceased employe's  duties  did  not  include  the  adjustment  of  wage  dis- 
putes growing  out  of  the  time  worked  by  the  defendant's  employe, 
but  only  in  keeping  of  the  time  of  the  men  and  reporting  it  to  his 
superiors.  That  the  employe  went  to  the  ofSce  of  Mr.  McOurl  to  an- 
swer an  outside  inquiry'  about  an  alleged  discrepeucy  in  the  time  of 
the  employe  Stoffie,  was,  so  far  as  the  testimony  shows  the  manner  of 
handling  such  matters  by  the  system  or  method  of  business  used  by 
the  employer,  an  inconsistent  act  on  the  part  of  the  employe,  and  one 
that  may  be  would  lead  to  the  confusion  rather  than  to  the  further- 
ance of  the  employer's  affairs,  regardless  of  the  employe's  possible 
good  intentions. 

It  is  contended  by  the  claimant  that  her  husband  was  following 
out  instructions  he  had  received  from  the  defendant  when  he  was 
killed.  Her  testimony  in  this  respect  is  that  her  husband  told  her  he 
had  shown  the  letter  of  inquiry  which  he  had  received  by  mail  to  the 
"big  boss"  and  that  the  boss  had  told  him  to  go  to  Mr.  McGurl's  office 
und  see  about  the  matter.  Although  this  testimony  is  hearsay  as  well 
as  self-serving  and  somewhat  indefinite  if  the  other  evidence  in  the 
case  corroborated  the  claimant  and  supported  the  inference  which 
might  be  drawn  from  it,  that  the  employe  was  obeying  positive  in- 
structions from  his  superiors  when  he  was  hurt,  we  might  be  led  to 
reverse  the  conclusions  of  the  Referee,  Whether  or  not  the  claimant's 
deceased  husband  was  under  any  such  instructions  at  the  time  of  the 
fatal  accident  is  an  inference  of  fact  to  be  drawn  from  all  the  evidence 
in  the  record.  We  doubt  that  such  inference  can  be  legitimately 
drawn  therefrom.  The  conclusion  reached  by  the  Referee  indicates 
that  he  has  resolved  any  possible  doubt  on  this  question  of  fact 
against  the  contention  of  the  claimant.  We  therefore  affirm  his  dis- 
allowance of  compensation. 

Appeal  dismissed. 


•Weaver  v.  Lehigh  Valley  E.  B.  Co. 

Death  from  dilalatioa  of  the  heart — Burden  Of  proof. 

The  burden  ot  pruof  !«  on  claimant  to  show  a  carnal  relation  between  the  injur; 

aud  tlic  cHuse  of  denth  ;  failing  to  meet  tliis  burden  an  award  ia  not  warrantod ;  and 

•aee  PM«  B«.  Citta  Appvllcd  to  Cootti.  ,  ^itltl^^lL 


Appellant   represented   by  James  McQuaide  and  Edw.    A.  Lynch> 

Wnkea-Baire. 
Appellee  represented  b;  John  B.  Halsey,  Wilkes-Barre. 

OPINION  BY  CX>MM18SI0NER  SCOTT— November  13,  1917. 

We  have  carefully  examined  the  record  as  made  up  by  the  Referee 
and  have  considered  his  findings  and  conclusions  in  the  tight  of  the 
careful  and  fuU  briefs  submitted  by  counsel  tor  the  claimant  and  for 
the  defendant  and  are  satisfied  that  the  claimant  has  not  met  the 
burden  of  proof  which  we  thinlc  rests  npon  her  In  the  submission  of 
Buch  competent  testimony  as  we  have  heretofore  in  numerous  cases 
decided  is  necessary,  to  warrant  an  award  in  her  favor. 

We  have  no  doubt  that  the  proximate  cause  of  the  death  of  the 
decedent  was  dilatation  of  the  heart  and  the  testimony  offered  to  show 
a  casual  relation  between  the  injury  which  the  claimant  is  alleged  to 
have  suffered  while  engaged  in  work  for  the  defendant  contains  much 
hearsay  evidence  which  cannot  be  considered ;  there  also  exists  in  tbe 
entire  testimony  such  conflict  that  we  do  not  see  how  the  Referee 
could  have  found  that  the  claimant  died  as  a  result  of  any  injury 
alleged  to  have  been  suffered  in  the  course  of  his  employment.  Enter- 
taining this  view  of  tbe  testimony  on  this  branch  of  the  case,  it  is  not 
necessary  to  consider  the  question,  whether  the  claimant  and  the 
defendant  were  engaged  in  inter-state  commerce  at  the  time  it  is  con- 
tended the  decedent  was  injured. 

We  therefore  decline  to  reverse  the  Referee  in  his  disallowance  of 
compensation.    Appeal  dismissed. 


Allivato  V.  Cambria  Steel  Co. 
{3  Dept.  Reports  3230.) 

Hearing  de  novo — Wfcen  i(  iciU  be  granted. 

If  tlie  teBdmoDf  of  the  dBimant  witb  respect  to  the  accident  (hernia),  alleged  to 
hnve  been  sostained  b;  bim,  is  uncorroborated,  and  the  weight  of  the  medical  testi- 
mony te  againat  his  contention,  the  award  o(  the  Referee  will  be  set  uide  and  a 
hearing  d«  novo  will  be  granted.  (Ji OOQ I C 


Appellant  represented  by  Francis  B.  Hamilton,  Johnstown. 
Appellee  represented  by  D.  Uoyd  Adams,  Johnstown. 

OPINION  BY  COMMISSIONER  LEECH— November  13, 1917. 

The  question  raised  by  this  appeal  is:  "Did  the  claimant  suffer  an 
injury  as  the  result  of  an  accident  within  the  meaning  of  the  Work- 
men's Compensation  Act?" 

The  term  "accident"  as  used  in  the  Workmen's  Compensation  Act, 
denotes  something  unusual,  unexpected;  and  undesigned  and  implies 
that  there  was  some  external  act  or  occurrence  which  caused  per- 
mnal  injury  to,  or  the  death  of,  the  employe,  due  to  violence  to  the 
physical  structure  of  the  body,  as  a  result  of  the  accident.  It  may 
result  from  purely  accidental  causes  or  be  due  to  oversight  or  negli- 
gence. 

The  Referee  found  that  about  4  P.  M.  on  February  19,  1917,  while 
the  claimant  was  engaged,  with  others,  in  lifting  a  draw-bar,  weigh- 
ing approximately  six  hundred  or  seven  hundred  pounds,  he  was 
seized  with  severe  pains  in  his  left  inguinal  region,  and  went  home 
attout  5:30  P.  M. ;  that  he  consulted  Dr.  Lowman,  physician  of  the 
defendant  company,  and  was  later  examined  by  Dr.  JeH'erson  at  the 
liospital  mnintaine<]  by  the  defendant,  and  was  advised  that  his  con- 
dition was  not  due  to  exertion  but  had  existed  from  birth;  that  he 
later  consulted  with  Dr.  Sagerson,  who  directed  him  to  go  to  the 
hospital,  where  he  was  afterwards  operated  upon  for  hernia. 

The  doctors  found  that  the  claimant  was  suffering  from  left  in- 
guinal hernia,  and  an  undeveloped  condition  of  the  testicle.  The 
liemia  was  reduced  and  the  claimant  returned  to  work  for  the  de- 
fendant company  at  an  increased  wage. 

The  Referee  further  found  that  tlie  claimant  had  first  noticed  the 
injury  on  his  way  home  from  work  on  February  19,  1917.  It  seems 
that  the  claimant  was  not  satisfied  with  the  advice  of  the  physicians 
of  the  company,  that  bis  disability  was  the  result  of  a  natural  condi- 
tion existing  from  birth,  and  for  this  reason  sought  the  advice  of 
several  other  physicians,  before  submitting  to  an  operation. 

The  Referee  failed  to  find  as  a  fact  that  the  alleged  hernia  or  disa- 
bility of  the  claimant  was  due,  directly  or  indirectly,  to  any  sudden 
strain  or  accident,  and  without  such  finding  of  fact,  the  award  would 
tie  a  nullity. 

The  present  trend  of  decisions  of  Workmen's  Compensation  Boards 
is  to  regard  hernia,  caused  by  some  unusual  strain  or  exertion,  as  a 
compensable  accident.  If  the  injury  set  forth  in  the  claim  petition 
was  the  natural  result  and  development  of  congenital  conditions,  dis- 
ease, or  latent  physical  weakness,  not  caused  or  brought  about  by  any 
accident,  then  the  claimant  is  clearly  not  entitled  to  compeusationi  , 
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It  has  been  the  imiverBal  experience  of  CompeoBation  Boards,  that 
hernia  presents  a  fertile  field  for  the  unscrupulous,  and  that  great 
cure  must  he  exercised  in  dealing  with  cases  of  this  character. 

Ad  English  writer  on  this  subject  has  said: 

"There  is  probably  more  fraud  connected  with  claims 
for  ruptiire  produced  by  an  accident,  than  can  be  found 
in  all  other  cases  of  fraud  for  the  rest  of  the  body.  Of 
the  cases  that  claim  compensation  for  damages  for 
hernia  as  1l)eiDg  caused  by  a  sudden  strain,  probably  not 
one  in  ten  is  genuine." 

{"Accidents  in  their  Medico-Legal  Aspect,"  Edited  by 
Douglas  Knocker  (Eng.  lOJO),  705.) 

In  addition  to  the  rather  significant  fact  that  the  testimony  of  the 
claimant  concerning  the  alleged  accident  is  uncorroborated  by  any 
icitneases,  there  appears  the  testimony  of  four  reputable  and  well- 
qualified  physicians,  that  the  condition  of  the  claimant  was  not  the 
lesult  of  an  accident,  but  was  due  entirely  to  a  congenital  defect. 

■\Ve  cannot  agree  with  the  conclusions  reached  by  the  Beferee  in 
this  case,  and  therefore  sustain  the  appeal,  set  aside  the  award  and 
grant  a  hearing  de  novo. 


Hancock  v.  Philadelphia  &  Beading  By.  Co. 
(3  Dept.  Reports  3268.) 

Hearinff  ds  a<»io-~When  it  icUl  be  granted. 

If  the  Board  is  In  Aonht  Ha  to  the  actual  factn.  Id  order  to  afford  an  opportanit; 
to  both  claimant  end  defendant  to  fully  develop  buA  support  tlieir  opposiug  conten- 
tinna,  a  heariDR  de  nam  will  be  granted. 


Appellant  represented  by  Oeorge  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  L.  L.  Frank,  Pottsville. 

OPINION  BY  COMMISSIONER  SOOTT— November  13,  1917. 

When  this  api»eal  was  called  for  argument  at  Harrisburg,  June  2'2, 
iyi7,  L.  L,  Frank,  Esq.,  counsel  for  the  claimant,  made  an  application 
that  the  Board  refer  the  case  back  to  the  Referee  for  the  purpose  of 
raking  additional  testimony  to  establish  the  fact  that  the  husband  of 
the  claimant,  John  R.  Hancock,  was  not  at  the  time  of  the  accident 
which  resulted  in  bis  death  engaged  in  interstate  commerce. 

An  order  was  made  by  the  Board  directing  that  the  claimant  file 
sworn  statements  in  support  of  the  all^^tions  in  the  motion,  of  hen 
comud.  Google 


July  6,  1917,  the  affidavit  o(  the  counBel  of  record,  L.  L.  Frank,  was 
filed  with  the  Board,  wherein,  infer  alia,  it  wag  stated  that  on  the 
15th  day  of  August,  1915,  as  coonsel  (or  Mai^ret  L.  Hancock,  he  had 
Wintered  into  au  agreement  of  fact  with  George  Gowan  Parry,  Esq., 
counsel  for  the  defendant,  wherein  it  was  agreed,  inter  alia,  (clanBe 
5)  that  certain  of  the  cars  in  the  train  upon  which  the  deceased  was 
employed  at  the  time  of  the  injurj'  which  resulted  iu  his  death  were 
destined  to  points  outside  of  the  State  of  Pennsylvania. 

That  the  information  contained  in  said  fifth  clause  of  the  stipula- 
tion of  agreed  facts  submitted  to  the  Referee  was  furnished  to  the 
claimant's  counsel  by  the  attorney  for  the  defendant  company  by  let- 
ter under  date  of  August  7,  1916,  copy  of  which  letter  is  attached  to 
the  claimant's  brief  of  argument  submitted  with  the  affidavits  tiled  on 
behalf  of  the  claimant. 

That  the  claimant's  counsel  has  since  receipt  of  said  letter  learned 
that  the  statement  set  forth  in  clause  5  of  the  stipulation  is  not  cor- 
rect and  that  on  a  rehearing  of  the  case  it  will  be  clearly  established 
by  competent  evidence  that  the  train  on  which  the  claimant  was  in- 
jured was  wholly  and  entirely  an  intrastate  train.  At  the  same  time 
there  was  also  filed  the  affidavit  of  Charles  A.  Constantine  setting 
forth,  inter  alia,  that  on  Wednesday,  the  16th  da;  of  March,  1916,  the 
day  on  which  the  accident  occurred  to  the  claimant's  husband,  he  was 
an  employe  of  the  defendant  company  as  conductor  and  that  on  that 
date  John  K.  Hancock  was  a  member  of  his  crew  and  employed  on 
extra  engine  No.  713.  That  on  the  afternoon  of  said  date  when  the 
train  crew  were  bringing  out  coal  cars  from  the  Locust  Gap  Colliery 
and  while  en  route  the  said  John  R.  Hancock  was  crushed  between 
certain  of  the  cars,  receiving  injuries  which  resulted  in  his  death. 

That  as  conductor  of  said  train  it  was  bis  duty  to  have  in  his  pos- 
session the  tickets  of  the  consignment  of  the  cars  giving  the  name  of 
the  consigm-e  and  the  place  of  destination.  That  said  tickets-were 
delivered  to  him  at  the  shipping  point  and  were  by  him  surrendered 
to  the  person  designated  by  the  conipuiiy  to  receive  the  same,  and 
that  none  of  the  cars  composing  said  train  were  destined  to  points 
(>ut!>i(1e  of  the  State  of  Pennsylvania,  but  were  consigned  from  the 
]>ocust  Gap  Colliery  in  Northumberland  County,  Pa.,  to  Shamokin 
scales  in  said  county  and  St.  Clair  scales  in  Schuylkill  County,  State 
of  Pennsylvania,  as  appeared  from  said  shipping  tickets  entrusted 
to  him. 

An  answer  was  filed  by  the  defendant  by  its  attorney,  Geoi^ 
Gowan  Parr>',  denying  the  material  statements  of  the  affidavits  filed, 
to  which  is  jiltached  copies  of  the  way  bills  and  copies  of  certain  cor- 
respondence between  counsel  for  the  claimant  and  defendant. 

The  olaininnt,  by  her  attorney,  has  filed  an  affidavit  controverting 
certain  of  the  statements  made  in  this  answer  by  the  defendant. 
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We  think  the  Keferee  reached  an  erroneona  l^al  conclusion  in  his 
consideration  of  the  statement  of  facts  contained  in  the  fifth  clause 
of  the  stipulation  of  agreed  facta,  as  the  Supreme  CJourt  of  the  United 
States  has  clearly  decided  that  where  a  workman  in  a  train  crew  mov- 
ing freight  from  a  point  in  one  state  to  a  point  in  another  state,  both 
he  and  the  railroad  company  in  whose  operation  he  is  engaged  are  in 
inter-state  commerce,  and  we  think  we  would  be  justified  in  reversing 
the  Referee's  legal  conclusion  were  it  not  that  we  have  before  us  the 
sworn  affidavit  of  the  claimant's  attorney  of  record  that  he  was  misled 
by  certain  information  received  from  the  defendant's  counsel,  and 
that  the  information  so  received  was  not  correct  and  in  support  of  this 
statement  we  have  also  the  affidavit  of  the  conductor  of  the  train  that 
none  of  the  cars  in  the  train  movement  of  the  15th  of  March,  1916, 
end  in  which  the  claimant's  husband  received  the  injury  causing  his 
death,  were  destined  to  points  outside  of  the  State  of  Pennsylvania. 

We  have  therefore  decided  that  we  cannot  disregard  the  statements 
of  fact  contained  in  the  affidavits  presented  although  they  are  denied 
in  the  answer  of  the  defendant,  and  in  order  to  give  both  the  claimant 
and  defendant  an  opportunity  to  fully  develop  and  support  their  op- 
posing contentions,  we  direct  a  hearing  de  novo,  time  and  place  to  be 
hereafter  fixed,  as  we  have  no  power  under  the  compensation  act  to 
I'Cfer  the  case  back  to  the  Referee  to  take  additional  testimony. 


Collins  V.  Lehigh  Valley  R.  B.  Co. 

(3  Dept.  Reports  3268.) 

Intemtate  commerce — As  a  rUfense  against  liahilitff  under  the  Workmen's  Compen- 
sation Ad. 

While  stringing  wires  across  a  bridge  between  two  states,  an  employe  was  etmck 
nnil  killed  b;  a  train  coming  from  one  state  into  another.  Held,  that  he  and  defend- 
ant were  both  engaged  in  inter-state  commerce  when  the  accident  ocirurred  and  the 
award  ot  the  Referee  was  reversed. 


Appellant  represented  by  John  R.  Halsey,  Wilkes-Barre. 
Appellee  not  represented, 

OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

The  Referee  has  found  "(c)  that  at  the  time  of  the  accident  deced- 
ent was  engaged  in  stringing  wires  across  the  Delaware  River  bridge, 
Eaaton,  Pa.,  and  was  struck  by  a  train  coming  from  Phillipsbare, 
N.  J.,  to  Easton,  Pa.,  nngiiio  running  backward."    Clearly  under  tj)B^ 
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iteciBioQs  of  the  Supreme  Court  of  the  United  States  the  claimant  and 
flefendant  were  both  at  the  time  of  the  accident  to  the  claimant  en- 
gaged in  inter-state  commerce  and  under  the  authority  of  Winfleld  v. 
N.  Y.  C.  R.  R.,  lately  decided  by  the  Supreme  Court  of  the  United 
States,  the  legal  conclusions  of  the  Referee  must  be  reversed. 


Muller  V,  Powell  &  Dils. 

(3  Dept.  Reports  3274.) 

Praetioe — Review  of   compcnnaUon  agTeement  or  aicard — Mistake — Ai   to  phytieal 
condition  tcAen  final  receipt  signed. 

If  an  injured  employe  siens  a  final  receipt,  nnder  mistake  as  to  hie  actnal  phyiical 
condition,  the  Board  will,  on  petition  for  review,  aud  npon  satisfactory  evidence  that 
the  disability  stil]  continues,  reinstate  the  original  compi?nsatIon  aicreement. 


(Claimant  not  repi-esented. 

Defendant  represented  by  Frank  P.  Martin,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— November  13,  1917. 

This  case  comes  before  us  on  petition  of  the  claimant  to  review  a 
final  receipt,  signed  by  him  July  14,  1917,  setting  forth  that  his  dina- 
bility  by  reason  of  the  accident,  and  terminated  July  11,  1917. 

From  the  testimony  taken  Iwfore  the  Board  on  October  18th,  1917. 
v,'e  find  the  following  facts: 

That  whilst  the  claimant  was  engaged  in  the  business  of  roofing,  his 
left  hand  was  severely  bnrned  accidentally,  July  17,  1916;  that  at  the 
time  of  the  henring  before  the  Board  the  condition  of  the  claimant's 
left  hand  was  snch  as  to  satisfy  the  Board  that  unless  it  improves 
greatly,  the  injury  will  be  ettuivalent  to  the  loss  of  the  use  of  the 
Jiand ;  that  under  the  conditions,  the  claimant  should  not  have  been 
HHiuested  to  sign  a  final  receipt  or  agreement,  terminating  his  com- 
peusation  i>aymeuts;  that  the  claimant  has  been  unable,  after  numer- 
ous eflfortN,  to  secui-e  any  employment;  that  the  claimant  has  been 
endeavoring  to  seek  work  at  his  former  employment,  which  the  Board 
is  satisfied,  he  will  never  be  able  to  do. 

The  Board,  therefore,  sets  aside  the  final  receipt  and  agreement 
for  t«rmination  of  compensation,  executed  by  the  claimant  in  this 
case,  and  orders  the  reinstatement  of  Compensation  Agreement  No. 
:{9982,  until  such  time  as  the  same  is  terminated  or  modified  by  proper 
procMdingi.  Cit^t^Qrc 
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The  Board  snggests  that  the  claimant  should  seek  and  accept  any 
work  which  be  may  be  able  to  perform,  using  the  injured  hand  as 
innch  as  possible,  following  carefully  the  instructions  of  the  physi- 
cian, BO  as  to  improve,  if  possible,  the  condition  of  his  hand. 


McQuillan  v.  Crouse. 
(3  Dept.  Reports  3275.) 

Praetiet — Review  of  oompensation  agreement   tn-  aaard — MUtake — At   to   phytieal 
coiufifion  ichen  final  receipt  signed. 

If  a  claimant  signs  a  final  receipt  tfarougb  fraud,  mistake  or  coercion,  on  petition 
for  review  tbe  Board  will,  the  diaabiUty  not  having  been  terminated,  reinstate  the 
agreement  or  award. 

Claimant  not  represented. 

Defendant  represented  by  M.  M.  Welsh,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— November  13,  1917. 

This  case  comes  before  us  on  petition  of  claimant  to  review  a  final 
receipt  and  agreement  for  termination  of  compensation,  executed  by 
him,  as  he  alleges,  under  a  misapprehension  aa  to  the  nature  and  char> 
acter  of  the  paper  he' signed.  The  petition-  states  that  he  did  not 
know  that  it  was  a  final  receipt,  and  that  his  disability  had  not  ter- 
minated at  that  time. 

Only  two  witnesses  were  called,  the  claimant  and  the  doctor  who 
examined  him  and  treated  him  for  the  injury. 

Prom  the  testimony  taken,  we  find  the  following  facts: 

Tlie  claimant  received  but  a  single  lump-sum  payment  of  compensa- 
tion and  was  told  that  in  order  to  obtain  this  payment,  it  was  neces- 
sary for  him  to  sign  and  execute  the  papers,  which  were  submitted  to 
him,  and  which  he  signed  without  reading,  and  without  their  being 
explained  to  him.  This  paper  turns  out  to  be  a  final  receipt  and 
agreement  for  termination  of  the  compensation  payments.  The  claim- 
ant's disability  had  not  terminated  at  that  time,  as  a  subsequent 
effort  to  return  to  his  former  employment  showed  that  he  was  unable 
to  do  the  work,  because  of  the  injury  resulting  from'  the  accident  that 
at  the  time  of  the  hearing,  October  17,  1917,  whilst  the  claimant's 
condition  had  greatly  improved,  bis  left  foot  had  not  sufficiently  re- 
covered to  permit  him  to  return  to  his  usual  occupation. 

Therefore,  we  order  the  reinstatement  of  compensation  agreement 

No.  436528,  executed  by  the  claimant  and  the  defendant  August, 

1917,  and  direct  that  compensation  be  paid  to  the  claimant  under  the, 

said  agreement,  until  such  time  »H  it  has  been  properly  terminated,^^!'^ 
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Strapon  v.  Pittsburgh  Steel  Co, 
(3  Dept.  Reports  3226.) 

Dependency — Pretitmption  in  case  of  eMIiiren — Preemption — Ai  U  the  dependency 
of  e\ildren. 

A.  husband  dewrtril  his  wife  in  1913.  taking  with  him  their  eon,  bnt  leaving  a 
daughter  with  the  wife.  About  two  years  later  the  wife  procured  a  divorce  and 
thereafter  lived  as  wife  with  another  man,  who  supported  her  and  her  daughter. 
The  first  husband  sent  small  sums  of  money  monthly  to  his  dHugbter.  Held,  that 
the  dependeney  of  these  children,  both  being  under  the  age  of  16  years,  wag  concln- 
Rlvely  presumed,  and,  upon  the  accidental  death  of  their  father,  were  property 
awarded  compenBHdon. 


Appellant  represented  by  K.  W.  Warmcastle,  Pittsburgh. 
Appellee  represented  by  W,  J.  Dorn,  Greensburg. 

OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

The  deceased  employe,  Adam  Strapon,  and  Eva  Bllston,  were 
lawully  married  in  Hungary.  They  afterwards  came  to  the  United 
States  into  the  State  of  Pennsylvania  where  were  bom  to  them  in  law- 
ful wedloclt  two  children,  Mike  Strapon  and  Emilia  Strapon,  who 
were  minor  children  both  under  the  age  of  sixteen  years  at  the  time 
of  the  death  of  their  father. 

In  1913.  Adam  Strapon  deserted  his  wife,  the  mother  of  these  chil- 
dren, taking  with  him  his  son  Milce,  leaving  the  danghter  Emilia  with 
the  mother,  and  who  has  remained  with  the  mother  since  the  sepa- 
ration of  her  parents. 

About  two  years  after  the  parents  separated  the  wife  secured  a 
divorce  in  the  Court  of  Common  Pleas  of  We!<tmoreland  County  and 
Mliortly  thereafter  lived  with  one  Joe  Larni  as  his  wife,  both  she  and 
Larni  testified  that  they  were  married.  The  evidence  of  a  lawful 
marriage  is  wanting.  It  is  established  by  the  testimony  that  a  mar- 
riage license  was  issued  to  Joe  Lama  and  Eva  Bliston  Strapon  on 
June  11.  1915.  There  is  some  evidence  that  a  marriage  was  solem- 
nized before  a  justice  of  the  peace  in  the  Borough  of  Irwin,  Pa.,  but 
there  is  no  conchisive  testimony  that  a  marriage  was  actimlly  con- 
summated between  them  according  to  the  forms  of  law.  Nothing  be- 
yond a  common  law  marriage  is  certainly  shown. 

Adam  Strapon.  father  of  the  child,  Emilia,  sent  or  gave  to  her  at 
intervals  of  about  one  month  small  sums  of  money  from  one  dollar  to 
two  dollars  in  amount  and  continued  these  gifts  or  contributions  op 
until  within  two  months  of  his  death.  He  kept  his  son  Mike  with 
him  until  the  time  of  his  death,  since  which  time  Mike  has  been 
living  at  the  home  of  his  mother.  These  facts  appear  in  the  testimony 
and  are  also  set  out  by  the  Referee  in  his  findings  of  fact. 
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The  defeDdant  contends  that  the  Referee  erred  in  not  also  flnding 
ae  a  fact  that  Joe  Jjami  stands  in  loco  pareiUta  to  Emilia  Strapon, 
and  that  be  has  supported  her  since  Jnlf  11,  1916.  To  make  Bacb 
finding  of  fact  would  seem  to  be  immaterial  in  this  case,  as  Lami,  the 
alleged  second  husband,  is  still  living  and  there  could  be  no  applica- 
tion of  such  fact  here  if  the  same  were  found,  but  the  evident  purpose 
of  insisting  upon  such  a  finding  of  fact  is  to  establish  ground  for 
urging  the  legal  conclusion  that  Emilia  Strapon  under  the  terms  of 
the  act  was  dependent  upon  Joe  Larni  and  not  a  dependent  of  the 
deceased  employe,  Adam  Strapon,  her  father,  within  the  meaning  of 
the  act  at  the  time  he  met  with  the  accident  which  resulted  in  his 
4teath. 

If  it  be  conceded  that  Mike  and  Emilia  Strapon  are  the  legitimate 
children  of  Adam  Strapon,  the  deceased  worlcman,  and  it  must  tte  so 
conceded,  as  the  proof  of  this  fact  is  conclusive,  their  right  to  com- 
)>ensation  from  the  employer  of  their  father  is,  we  think,  clear  under 
the  plain  provisions  of  the  act. 

Section  307  of  the  act  reads : 

"In  case  of  death,  compensation  shall  be  computed 
upon  the  following  basis  and  distributed  to  the  follow- 
ing persons: 

1.  To  the  child  or  children,  of  there  be  no  widow  nor 
widower  entitled  to  compensation,  twenty-five  per 
centum  of  wages  of  deceased,  with  ten  per  centum  addi- 
tional for  eacli  child  in  excess  of  two,  and  a  maximum 
of  sixty  per  centum  to  be  paid  to  their  guardian." 

The  right  of  a  child  or  children  to  the  compensation  provided  to  be 
paid  in  the  first  paragraph  of  the  section,  there  being  no  widow  nor 
widower,  is  absolute  and  without  condition  and  the  dependency  of 
such  child  or  children  is  conclusively  presumed. 

Although  Paragraph  0  in  this  section  fixes  the  limit  beyond  which 
the  compensation  specified  in  Paragraph  1  shall  only  be  paid  as 
follows: 

"Compensation  shall  be  payable  under  this  section  to 
or  on  account  of  any  child,  brother  or  sister,  only  if  and 
while  such  child,  brother  and  sister  is  under  the  age  of 
sixteen." 

Such  limitation  in  no  way  indicates  any  intention  on  part  of  the 
legislature  that  proof  of  dependency,  total  or  partial,  is  necessary  to 
be  shown  to  entitle  the  child  of  a  deceased  employe  to  compensation, 
but  only  that  such  compensation  shall  cease  at  the  age  of  sixteen. 
The  same  paragraph  also  contains  a  definition  of  the  words  "child" 
and  "children"  broadening  the  common-law  meaning  of  these  terms: 

"The  terms  'child'  and  'children'  shall  include  step- 
children and  children  to  whom  he  stood  in  loco  parentis,        \q\c 
if  members  of  the  decedent's  household  at  tlie  time  of  his        o 
death,  and  shall  include  posthumous  children." 
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But  this  statntory  definition  does  not  affect  the  concltuiTe  pre- 
aumption  of  dependency  implied  in  the  term  "child"  and  "children" 
aa  oaed  in  Paragraph  1.  *  Under  the  common  law  it  is  well  rect^nired 
that  it  is  the  duty  of  a  father  («  maintain,  support  and  educate  bis 
children.  Thia  obligation  or  liability  is  also  recognized  and  enforced 
in  Pennaylvania  by  statutory  laws. 

In  Rossi  V.  Standard  Oil  Co.,  2  Cal.  Ind.  A.  C.  C.  Com.  339  (1915), 
it  is  held  that  where  a  parent  residing  in  California  is,  w.-Avr  the 
laws  of  a  foreign  State,  legally  bound  to  support  his  minor  child  re- 
Kidiug  in  the  foreign  state,  and  it  appears  that  such  la^  could  have 
been  enforced  in  California,  such  minor  child  is  conclusively  pre- 
sumed to  be  totally  dependent  upon  him  for  support.  Also  in  Every 
V.  Paeiflc  Gas  &  Blec.  Co.,  2  Cal.  Ind.  A.  C.  C.  Com.  343,  the  aame 
ruling  was  made. 

A  different  conclusion  might  be  Hustiiiued  if  there  was  anything  in 
-  Section  307  or  any  part  of  the  act  relating  to  a  child's  right  to  com- 
pensation by  reason  of  the  death  of  ita  lawful  parent,  making  the 
fact  of  dependency  on  auch  parent  a  condition,  such  as  is  contained 
in  Paragraph  7,  with  reference  to  the  rights  of  a  father  and  mother 
to  compensation : 

"If  there  be  neither  widow,  widower  nor  children, 
then  to  the  father  and  mother  or  the  survivor  of  them, 
if  dependent  to  any  extent  npon  the  employe  for  support 
at  the  time  of  his  death,  twenty  per  centum  of  wages." 

Or  as  in  Paragraph  8  fixing  the  rights  of  brothers  and  sisters  to  com- 
[lensation : 

"If  there  be  neither  widow,  widower,  children  nor  de- 
pendent parent,  then  to  the  brothers  and  sisters,  if  actu- 
ally dependent  to  any  extent  upon  the  decedent  for  sup- 
port at  the  time  of  his  death." 

Or  as  in  Paragraph  9  where  the  right  of  the  wife  to  compensation  is 
limited  so  that  it  must  be  shown  she  was  living  with  her  husband  at 
the  time  of  his  death  or  was  actually  dependent  upon  him  for  sup- 
port: 

"\o  compensation  shall  be  payable  under  this  section 
to  a  widow,  unless  she  was  living  with  her  deceased  hns- 
band  at  the  time  of  his  death,  or  was  then  actually  de- 
pendent upon  him  for  supjiort." 

But  in  the  absence  of  any  such  conditions  or  limitations  in  the  act 
as  to  the  right  of  a  child  to  compensation,  the  dependency  of  the 
cjiild  must  be  held  to  be  conclusively  presumed.  Nor  is  it  clear  in 
this  case  that  there  was  not  an  actual  total  or  partial  dependency  of 
both  children  on  their  deceased  father  in  his  lifetime  and  at  the  time 
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of  his  death.  Mike  lived  with  him  until  his  death  and  he  recogneed 
his  obligation  to  support  Emilia  at  least  to  an  extent  by  contributing 
money  to  her  use  and  benefit. 

Upon  the  full  consideration  of  the  case,  we  think  there  is  no  merit 
in  the  contention  of  the  defendant.  We  afRrm  the  flndingH  and  con- 
cIuBions  of  the  Referee  and  his  award  baaed  thereon.  Appeal  dio- 
missed. 


•Dainty  r.  Jones  &  Laoghlin  Hteel  Co. 

Drunkenness — Jfot  a  defense  to  claiot. 

Employe  coming  to  his  employment  intoiicated  sod  continuing  with  the  knowl- 
edge of  bia  foreman  to  worit  until  injured,  there  being  no  suffident  testimony  to 
prove  that  the  foreman  bad  dismissed  bim,  Held,  he  was  in  the  course  of  his  em- 
ployment and  entitled  to  compensatioD. 


Appellant  represented  by  Frank  M.  Painter,  Pittsbui^h. 
Appellee  represented  by  Luther  W.  Mendenhall,  Pittsburgh. 

OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

F.  E.  Dainty,  claimant's  husband,  was  a  locomotive  engineer  and  as 
such  was  employed  by  the  Jones  &.  Laughlin  Steel  Company,  the  de- 
fendant. 

At  the  time  claimant's  deceased  husband  sustained  the  fatal  injury 
he  was  on  the  premises  of  the  defendant.  It  appears  that  the  time  for 
him  to  come  to  work  was  5  o'clock  P.  M.  and  that  he  came  to  work  on 
the  day  of  the  accident  at  or  near  this  hour,  changed  his  clothes  and 
did  some  work  with  his  engine;  that  he  was  more  or  less  intoxicated 
and  possibly  not  in  the  best  condition  to  continue  in  charge  of  his 
engine.  He,  however,  remained  upon  the  premises  of  the  defendant 
until  he  met  with  the  accident. 

Tlie  Referee  has  found  as  a  fact  that  at  the  time  the  employe  suf- 
fered the  injury  he  was  in  the  course  of  his  employment  and  engaged 
in  the  furtherance  of  the  business  or  affairs  of  his  employer  on  the 
employer's  premises.  , 

The  assistant  labor  foreman,  S.  E.  Thompson,  had  a  conversation 
with  Dainty  some  time  ttefore  the  accident,  and  from  what  paBsed 
between  them  at  the  time  it  is  contended  by  the  defendant  that 
Dainty  was  dismissed  from  his  employment  for  the  night,  that  the 
relation  of  employer  and  employe  was  suspended  for  the  time  at 
least;  that  he  was  not  in  the  course  of  his  employment,  as  contem- 
plated by  the  act,  when  killed,  and  that  the  claimant  is  not  entitled  to 
compensation  as  dependent  widow.  CJiOOqIc 

•See  pw  SOT.  Cum  Appealed  Id  Cirarta. 
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Whether  there  is  sufficient  evidence  to  sustain  the  finding  by  the 
Referee  is  the  decisive  matter  in  the  case.  When  all  the  testimony 
bearing  on  the' question  uf  the  employe's  alleged  dismissal  by  the  labor 
foreman  is  fully  considered,  we  think  there  is  sufficient  evidence  in 
the  record  to  sustain  the  finding. 

The  award  is  therefore  affirmed,  appeal  dismissed. 


Prybiencien  v,  Hudson  Coal  Co. 
(3  Dept.  Reports  3232.) 

Hearing  de  novo— -When  it  iri/(  be  granted. 

While  it  is  tlic  general  rule  of  the  Board  to  affirm  the  Referee's  fiodiogs  of  tact 
where  there  is  cooflict  in  the  testimony,  where  there  is  a  remarkable  difference  be- 
tween the  statement  of  the  claimant  and  those  of  all  the  other  wituesaes  called,  a 
hearing  de  novo  will  be  granted. 


Appellant  represented  by  William  J.  Torrey,  Scranton. 
Appellee  represented  by  J.  R.  Edwards,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

This  appeal  turns  on  a  question  of  fact.  If  the  testimony  of  the 
claimant  is  to  lie  believed,  the  findings  and  conclusion  of  the  Referee 
are  in  our  opinion  correct.  On  the  other  hand,  if  the  positive  direct 
testimony  of  tlie  three  companions  of  the  claimant  is  true,  an  entirely 
different  state  of  facts  is  established  and  under  such  facts  the  claim- 
ant would  not  be  entitled  to  compensation. 

The  general  rule  and  practice  of  the  Board  in  appeals  from 
Iteferees  is  to  affirm  the  Referee's  .findings  of  fact  where  there  is  con- 
flict in  the  testimony,  because  the  Referee  having  heard  the  testimony 
and  having  had  an  opportunity  to  see  the  manner  of  the  witnesses  and 
to  hear  the  story  as  given  by  the  witnesses  on  the  stand,  Is  in  a  posi- 
tion to  better  test  the  bias  and  pass  on  the  credibility  of  all  the  wit- 
nesses than  is  the  Board  from  reading  over  the  testimony.  However, 
is  this  case  there  is  such  remarkable  difference  in  the  statements  of 
the  claimant  and  of  those  made  by  all  the  other  witnesses  called,  that 
the  Board  feels  it  should  see  and  hear  the  witnesses  before  affirming 
the  award.  A  hearing  dc  novo  is  therefore  granted,  time  and  place  to 
be  hereafter  fixed. 
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Pi-ybiencien  v.  Hudson  Coal  Co. 
(3  Dept.  Reports  44.) 

Course  of  employment — Sportive  actt  and  "horie  plav." 

Somt  boys  had  hirnMl  aside  from  their  wort  and,  while  meddling  with  a  steam 
pipe,  one  was  sevprely  wulded.  Held,  that  the  plnimant  wan  engaged  in  "Lorsc  i>lar" 
wbeu  injured,  and  tlie  pi^tition  far  compensation  was  dismissed. 


OPINION  BY  THE  BOARD— December  31,  1917. 
HEARING  de  novo. 
At   Referee's   lieadquarters,   Scranton,   December  7,   1917,   before 
Chairman  Harrj'  A.  Mackey  and  Commissioner  John  A.  Scott. 

APPEARANCES. 

Paul  Dzwonshyk,  Esq.,  for  claimant. 

Wm.  J.  Torrey,  Esq.,  Scranton,  Pa.,  for  defendant,  together  with  wit- 
nesses on  behalf  of  the  parties  claimant  and  defendant. 

FINDINGS  OF  FACT. 

First.  That  neither  the  claimant  nor  defendant  at  the  time  of  the 
contract  of  luring  existing  between  them  served  notice  the  one  on  the 
other  rejecting  the  provisions  of  Article  111,  as  provided  for  by  Sec- 
tion 302- (a). 

Second.  That  tlie  claimant  on  the  29th  of  Ifovember,  1916,  was 
working  for  tlie  defendant  dumping  coal  cars. 

Third.  That  the  defendant  had  an  old  oil  barrel  situate  on  its 
premises  fifteen  or  twenty  feet  from  the  working  place  of  the  defend- 
ant, which  barrel  was  used  by  it  for  the  purpose  of  holding  water  to 
wash  the  slate  of  the  defendant's  coal  dump.  There  is  also  running 
into  the  barrel  a  pipe  through  which  steam  is  conveyed.  On  this  pipe 
tbere  is  a  vent  to  turn  the  steam  oflf  and  on.  There  are  also  vents  in 
the  top  of  the  barrel  so  that  the  water  as  it  rises  in  the  barrel  may 
nm  out  and  also  a  faucet  at  the  bottom  of  the  barrel  to  turn  the 
water  off  and  on.  The  wheel  used  to  turn  the  faucets  was  kept  in 
the  inspector's  shanty,  distant  about  twenty-flve  feet  from  the  barrel. 

Fourth.  That  some  time  after  the  noon  hour  of  the  29th  of  Novem- 
ber, 1916,  the  claimant  with  other  boys  who  were  working  for  the  de- 
fendant, went  to  a  shanty  on  the  premises  of  the  defendant  to  have 
tiieir  lunches.  To  return  to  the  place  of  their  work  they  could  pass 
by  this  barrel  or  take  another  way  more  frequently  used  by  the  em- 
ployes. The  claimant  contends  that  in  returning  as  he  passed  within 
a  few  feet  of  the  barrel  it  suddenly  exploded  and  the  hot  watrf|> 
scalded  his  legs,  from  which  he  suffered  disability.    His  story  as  ht 
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Uow  the  accident  occurred  in  aot  corroborated  by  any  of  the  other  wit- 
nesses and  the  Board  finds  that  at  the  time  the  barrel  exploded  and  he 
suffered  the  injury  above  stated,  the  claimant  with  one  or  two  of  the 
other  boys  was  meddling  with  the  steam  pipe,  and  that  between  them 
they  had  closed  up  one  or  more  of  the  vents  in  the  top  of  the  barrel 
and  turned  on  the  steam  and.  water  thereby  causing  the  steam  and 
water  to  accumulate  and  the  steam  to  explode,  resulting  in  the  injary 
to  the  claimant,  and  that  at  the  time  of  he  accident  the  claimant 
was  not  actually  engaged  in  the  furtherance  or  business  affaire  of  the 
employer,  but  in  "horse  play." 

Fifth.  That  the  average  weekly  wages  of  the  claimant  at  the  time 
of  the  accident  were  {9.60. 

CONCLUSIONS  OF  LAW. 

Firat.  That  on  November  29,  1916,  the  claimant  and  defendant 
were  bound  by  the  provisions  of  Section  3,  of  the  Workmen's  Com- 
pensation Act  of  1915. 

Second.  That  since  the  claimant  at  the  time  he  sustained  the  in- 
jury by  accident  was  not  in  the  course  of  his  employment  with  the 
defendant  as  contemplated  in  Section  301,  but  was  engaged  in  "horse 
play,"  the  defendant  is  not  liable  for  payment  of  compensation  and 
no  award  can  therefore  be  made. 

The  claimant's  petition  is  ordered  dismissed. 


Nieznanski  v.  Delaware,  Lackawanna  &  Western  B.  R.  Co. 

(3  Dept.  Reports  3271.) 

Kvid^ice — Preponderance  of  totimony. 

It  n  Referee   is   sastained  by  tUe   weixht  of  the   tpstimony,   bia   award   will   be 

sfilnDed. 

Practice— ModilioatUin  or  termination  of  agreement  or  aicnrJ— Ke/eree— A»  to  A« 

On  prooeedingB  to  terminate  an  agreement  or  award  a  Referee  has  power  to  pass 
upon  the  nucBtion  dt  partial  dieabllity. 


Appellant  represented  by  Thomas  F.  Farrell.  Wilkes-Barre. 
AppeUee  represented  by  J.  Hayden  Oliver,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— November  13.  1917. 
The  claimant  suffered  an  injury  to  his  hip  caused  by  the  fall  of  roof 
in  the  defendant's  mine  while  he  was  employed  by  the  defendant  as  a 
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miner.  Compensation  Agreement  Ho.  39139  was  entered  into  October 
6,  1016,  providing  for  total  diBabtlity.  Maximum  compensation  was 
paid  to  the  claimant  uatil  Marcli  16,  1917,  wtien  the  defendant  sus- 
pended further  payments  and  on  May  17,  1917,  filed  its  petition  to 
terminate  the  agreement.  The  claimant  filed  his  answer  and  on  a 
hearing  Referee  Beemer  made  an  order  directing  the  employer  to  con- 
tinue compensation  payments  for  total  disability  under  Section 
306  (a)  to  April  8,  19L7,  and  no  longer. 

The  Referee  in  his  conclusion  of  taw  suggested  that  further  com- 
pensation might  be  due  the  claimant  for  partial  disability  under  Sec- 
tion 3p6-(b),  It  is  now  suggested  by  the  Board  that  the  question  of 
partial  disability  could  have  been  passed  upon  by  the  Referee  in  his 
consideration  of  the  original  petition.  HowcTcr,  the  claimant  fol- 
lowing the  suggestion  of  the  Referee  has  filed  his  petition  under  Sec- 
tion i2Q,  wherein  he  has  admitted  that  the  total  disability  set  out  in 
the  agreement  had  changed  to  partial  disability,  and  requested  that 
comi>en8.ntion  be  fixed  at  fe.??  per  week  for  the  alleged  partial  disa- 
bility. The  defendant  having  filed  its  answer  to  this  petition,  a  sec- 
ond hearing  was  held  by  the  Referee  at  which  time  considerable  vol- 
ume of  testimony  was  presented  and  the  Referee  has  found  that  the 
claimant  on  April  8,  1917,  time  when,  under  his  order  on  the  defendant 
or  employer's  petition  total  disability  ceased,  had  fully  recovered  from 
the  effects  of  the  injnry  and  had  the  same  earning  power  as  immedi- 
rtely  before  the  accident.  He,  therefore,  dismissed  the  petition  to 
modify  the  agreement  so  as  to  provide  for  partial  instead  of  total 
disability. 

The  appeal  is  on  the  ground  the  Referee's  disallowance  of  compen- 
sation for  partial  disability  is  not  warranted  by  the  evidence.  There 
is  decided  conflict  in  the  testimony  on  the  question  of  whether  any 
disability  still  remains  as  a  result  of  the  injnry.  We  think  the  weight 
of  the  testimony  is  to'  the  effect  that  the  disability  had  ceased  Octo- 
ber 8,  1917. 

Decision  of  the  Referee  affirmed,  appeal  dismissed. 


Velclch  V.  American  Dredging  Co. 

(3  Dept.  Reports  3276. ) 

Affrcemenls   bettcten   parties   auiiequent   to   aeddcnt—Ae   to   what   agreementt  tha 
Board  can  approve. 

If  nn  emiiloye  nnd  an  employer  enter  into  a  coropeneatlon  agreemeut  which  the 
Itoanl  approves,  and  it  is  aubsequently  shown  that  the  Board  had  no  jurisdictioii 
over  the  eontract  of  employment  in  which  the  employe  waa  engaged  when  injure^,!  I,-- 
the  BoanrH  approrni  of  said  aicreement  will  be  rescinded.  i.*^ 


Defendant  represented  bj  C.  A.  Cobum,  Philadelphia. 
Claimant  not  represented. 

OPINION  BY  COMMISSIONEE  SCOTT— November  13,  1917. 

The  claimant  was  employed  by  the  defendant  company  on  its  dredge 
"Admiral"  on  the  Delaware  River,  a  navigable  stream  over  which  the 
Courts  of  Admiralty  have  jurisilictioa. 

On  January  24,  1916,  he  suffered  an  injury  while  repairing  a  pump, 
which  resulted  in  a  cataract  on  the  cornea  of  bis  left  eye  impairing  to 
a  certain  extent  its  vision.  A  compensation  agreement  was  executed 
between  the  claimant  and  the  defendant  by  the  defendant's  insurance 
carrier,  The  Employers'  Liability  Insurance  Corporation,  Ltd.,  which 
agreement  was  filed  with  the  Bureau  and  duly  appoved  by  the  Board, 
June  21, 1916.  A  supplemental  agreement  was  also  filed  and  approved 
and  compensation  payments  made  on  these  agreements. 

The  defendant,  by  its  insurance  carrier,  has  filed  a  petition  for  the 
review  of  the  original  and  supplemental  agreements  and  has  requested 
that  the  Board  rescind  and  take  off  its  approval  of  these  agreements 
on  the  ground  that  the  accident  to  the  employe  happened  in  an  em- 
jiloyment  e.^clusively  within  the  jurisdiction  of  the  Federal  Courts. 
The  record  shows  that  notice  of  tlie  filing  of  this  petition  was  served 
by  mail  as  required  by  law  on  the  claimant.  No  answer  has  been  filed 
to  this  petition  by  the  claimant  and  under  Rule  No.  2,  under  "Peti- 
tions and  Answers"  of  Bulletin  No.  3,  of  the  Board  the  statements  in 
the  petition  setting  out  that  the  accident  happened  on  the  defendant's 
dredge  on  the  Delaware  Eiver  will  be  deemed  to  be  admitted.  The 
fact  that  the  employe  was  worlting  under  a  maritime  contract  at  the 
time  be  suffered  the  injury  raises  the  question  of  jurisdiction  of  the 
Board  and  of  the  power  of  the  Compensation  Board  to  approve  and 
lieclare  valid  a  compensation  agreement  providing  for  the  payment 
of  compensation  according  to  the  schedule  of  the  Act  on  account  of 
the  injury  suffered  within  the  territory  of  the  Commonwealth  of 
Pennsylvania,  but  also  imder  a  contract  of  employment  which  the 
Supreme  Court  of  the  United  States  in  the  Jensen  case  has  decided  is 
within  the  exclusive  jurisdiction  of  the  Federal  Courts.  It  may  be 
the  Board  cannot  cancel  an  agreement  voluntarily  entered  into  be- 
tween the  parties  for  the  payment  of  compensation  on  account  of  in- 
jury to  an  employe  while  engaged  in  maritime  pursuits  and  declare 
tlie  agreement  as  such  of  no  binding  force  and  effect  by  reason  of 
ignorance  or  misapprehension  of  law  on  the  part  of  either  party  to  the 
contract,  but  we  think  the  Board  can  and  ought  to  rescind  its  ap- 
proval of  a  compensation  agreement,  as  such,  when  it  is  made  to  ap- 
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tion  over  the  contract  of  aervice  between  the  employer  and  the  em- 
jiloye  nor  of  the  occupation  in  which  the  employe's  injury  was  sufFered 
at  the  time  of  its  approval  of  the  same. 

Therefore  under  the  admitted  facts  in  this  regard,  we  rescind  the 
Board's  approval  of  the  original  and  supplemental  agreements. 


Henigan  v.  Moshannon  Coal  Co. 
(3  Dept.  Reports  3272.) 

Compensation — Effcet  of  imprisonment  during  disabilit)/. 

A  claimant  committod  an  offense  aod  was  placed  in  the  county  jail  during  the 
period  of  disability.  Uis  disability  continued  during  his  imprisonment.  Held,  that 
be  was  entitled  to  hie  compensation  for  the  full  time  he  was  physically  disabled. 


Appellant  represented  by  M.  M.  Welsh,  Pittsburgh. 
Appellee  represented  by  S.  D.  Gettig,  Bellefonte. 

OPINION  BY  COMMISSIONER  SCOTT— November  13,  1917. 

It  appears  from  the  findings  of  fact  by  the  Referee,  which  are  sup- 
ported by  the  testimony,  that  the  claimant  while  in  the  course  of  his 
employment  with  the  defendant  suffered  a  serious  accident  resulting 
in  what  is  known  as  a  "Potts"  fracture  of  both  bones  of  his  left  aniile, 
the  ligaments  being  also  torn,  and  that  afterwards  being  discharged 
from  a  hospital  he  was  committed  to  the  Centre  County  Jail  on 
account  of  some  offense. 

As  a  matter  of  law  the  Referee  concluded  notwithstanding  the 
claimant's  incarceration  in  jail,  his  disability  continuing  until  April 
17, 1917,  he  is  entitled  to  compensation  for  the  full  period  of  disability 
from  the  Hth  day  after  the  accident  at  the  rate  provided  by  the  Act, 
liased  on  50%  of  his  average  weekly  wage,  for  a  period  of  twelve 
weeks,  and  that  upon  payment  of  such  sum  or  the  balance  not  already 
paid  the  agreement  should  be  terminated,  and  made  an  award  in 
accordance  with  his  conclusions  of  law  and  fact. 

There  is  evidence  to  support  the  findings  and  conclusions  of  the 
Referee  that  alcoholism  after  the  happening  of  the  accident,  did  not 
extend  to  prolong  the  period  of  disability.  It  has  been  contended  by 
the  claimant  that  tiecause  he  was  confined  in  jail  he  had  no  earning 
power.  If  this  could  in  any  event  be  treated  as  a  valid  defense  it  is 
certainly  immaterial  when  it  is  shown  that  the  disability  continued 
fluring  the  time  he  was  in  jail  as  has  been  found  by  the  Referee.  The 
Board  will  not  disturb  the  finding.  )qIc 

The  decision  and  award  of  the  Referee  are  affirmed  and  appeals 
dismissed. 
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•Mclaughlin  v.  Lehigh  Valley  R.  R.  Co. 

(3  Dept.  Reports  3301.) 

Burden  of  proof. 


Appellant  represented  by  W.  E.  Gleason,  New  York,  N.  Y. 
Appellee   represented    by  D.  H.  Wilson    and    W,    H.  Kirkpatiick, 
Bethlehem. 

OPINION  BY  COMMISSIONER  SCOTT— November  22,  1917. 

The  defendant  eontends  that  at  the  time  the  claimant's  husband 
sustained  the  injury  which  resulted  in  his  death  he  was  engaged  In 
inter-state  eommerce  and  therefore  under  the  ruling  of  the  Supreme 
Court  of  the  United  States,  the  Employers'  Liability  Act  of  the 
ITnited  States  applies  and  that  the  jurisdiction  of  the  United  States 
Coui-ts  is  exclusive.  The  accident  happened  in  the  State  of  Pennsyl- 
vania and  the  employe's  regular  work  was  in  the  yards  of  the  defend- 
ant company.  We  have  held  that  where  a  defendant  sets  up  the 
ilefense  of  inter-state  commerce  the  burden  is  upon  such  defendant  to 
clearly  sustain  the  inter-state  character  of  the  employnieut.  The  facts 
as  developed  before  the  Referee  make  this  a  close  case.  We  think  it 
is  distinguishable,  however,  from  the  case  of  Carr  v.  N.  Y.  C.  R.  R., 
238  Pa.  260,  and  that  the  facts  of  the  case  bring  it  more  nearly  within  - 
the  principle  announced  in  Behrens  v.  R.  R.  Co.,  233  U.  S.  473.  We 
hold  that  the  defendant  has  failed  to  meet  the  burden  of  proof  to  show 
tliat  the  claimant's  deceased  husband  was  when  he  sustained  the  in- 
jury actually  eugaged  in  inter-state  commerce. 

The  award  of  the  Beferee  is  affirmed  and  appeal  dismissed. 


Kiddle  v.  Philadelphia  &  Reading  Coal  &  Iron  Co. 
Vd  Uept.  Reports  3309.) 

Mistake — Ai  to  pkysiciit  condilioit  vhcn  /inal  recnpt  siijned. 

If  thp  evident  purpose  of  a  dainiant  is  to  open   a   liiitd  reci-ipt,   a  pptidou   tu 
nuxlity  will  be  cuDdidertd  tm  a  ppticioD  to  op^n,  imd  tlic  decisiun  of  tbe  Beferee  will 

be  reviewed  as  it  lie  had  bo  treated  tlie  petition. 
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Api>ellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  John  F.  Whalen,  Pottsville. 

OPINION  BY  COMMISSIONER  SCOTT— November  22,  1917. 

The  defendant  paid  compensation  under  this  agreement  nntil  April 
11,  1917,  after  which  time  on  advice  of  its  physician  it  discontinued 
compensation  payments.  This  Board  has  ruled  that  compensation 
payments  under  an  agreement  cannot  be  suspended  in  any  case  until 
u  petition  to  terminate  has  been  filed  with  the  Bureau.  Had  not  the 
claimant  himself  executed  what  purports  to  be  a  final  receipt  under 
date  of  May  31,  1917,  for  compensation  due  him,  including  the  first 
half  of  April,  1917,  the  defendant  would  be  under  obligation  to  con- 
tinue the  compensation  payments  specified  in  the  agreement. 

If  the  receipt  of  May  31,  1917,  signed  by  the  claimant  was  a  final  ■ 
receipt  and  so  understood  by  bim,  his  proper  application  would  be  a 
petition  to  review  this  receipt  on  ground  of  fraud,  mistake,  coercion 
or  other  proper  cause,  or  a  petition  to  reopen  the  receipt  on  the 
ground  that  his  disability  continued  after  the  time  covered  by  the 
receipt. 

The  claimant's  application  is  to  modify  the  agreement  as  provided 
in  Section  426,  and  from  the  statements  contained  in  his  petition  the 
claimant  could  only  have  had  in  mind  the  opening  of  the  receipt  as  he 
iilleges  continuance  of  his  disability  up  to  June  25,  1917,  whereas  his 
final  receipt  recognized  the  disability  as  ended  April  11,  1917.  The 
Board  thinks  the  Referee  might  have  considered  the  claimant's  ap- 
plication as  a  petition  to  reopen  the  receipt.  The  Referee  has  taken 
testimony  on  the  character  of  the  injury  and  on  the  manner  in  which 
the  claimant  attended  to  and  looked  after  bis  injury.  And  in  order 
to  save  time  we  will  consider  the  petition  to  have  been  one  to  reopen 
?nd  we  will  review  the  decision  of  the  Referee  as  if  he  had  so  treated 
the  petition.  The  findings  of  fact  by  the  Referee  that  are  material  to 
a  determination  of  the  controversy  are  affirmed  and  we  also  find  that 
there  is  no  sufficient  evidence,  medical  or  otherwise,  to  distinctly  show 
how  long  the  infection  which  the  testimony  shows  arose  from  the  in- 
jury would  have  continued  had  not  the  claimant  been  careless  and 
exposeil  himself  by  becoming  intoxicated,  which  improper  conduct 
doubtless  increased  the  period  of  disability.  The  final  receipt  was 
signed  May  31, 1917,  and  from  all  the  circumstances  and  facts  we  will 
iissunie  that  his  disability  fi-om  the  injury  properly  cared  for  by  the 
claimant  was  ended  by  that  date. 

We,  therefore,  so  far  modify  the  effect  of  the  final  receipt  as  to  ex- 
tend the  time  covered  by  it  to  the  date  when  it  was  actually  signed  by 
the  claimant  and  direct  that  the  defendant  continue  compensation 
payments  up  to  and  including  May  31,  1917,  credit  being  aUowed  for 
payments  made  to  April  11, 1917.  CtOOqIc 
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Dietrich  v.  Wilkes-Barre  &  Eastern  B.  E.  Co. 

(3  Dept.  BeportB  3307.) 

7n(er-»io(e  commei-cc — As  a  defense  against  liabUitj/  mufer  the  Workmen's  Compen- 
sation Aot. 

While  working  along  the  track  so  that  it  might  be  in  good  condition  for  the  moving 
of  trains,  the  claimant  was  injured.  The  last  train  over  the  track  before  the  acd- 
dtnt,  and  the  first  after  tlie  accident,  both  carried  intcr.state  commeree.  Held,  that 
claimant  was  engaged  in  inter-state  commerce  when  injured  and  the  appeal  was 
sustained. 

AppeltaDt  represented  by  Warren,  Knapp,  O'Mallej  &  Hill,  ScraDton. 
Appellee  not  represented. 

OPINION  BY  MACKEY— Chairman— November  22, 1917. 

In  this  case  the  Referee  refused  to  hear  the  testimony  by  which  the 
defendant  offered  to  prove  that  the  claimant  was  when  injured  en- 
gaged in  inter-state  commerce,  holding  that  the  testimony  was  irrele- 
vant and  immaterial.  In  this  he  plainly  eonmiitted  error  and  if  there 
were  nothing  further  in  the  record  we  would  be  compelled  to  order 
a  hearing  de  novo.  However,  the  record  shows  that  the  claimant 
did  not  object  to  the  defendant's  counsel  putting  the  following  upon 
the  record  in  connection  with  his  case: 

"The  defendant  offers  to  prove,  and  the  claimant  ad- 
mits, that  the  Wilkes-Barre  &  Eastern  Railroad  Com- 
pany, the  defendant  employer,  at  the  time  of  the  acci- 
dent, was  engoged  in  inter-state  commerce,  and  that 
sevnty-ftve  to  eighty  per  cent,  of  all  of  the  traffic  over 
the  track  upon  which  the  claimant  was  working  when 
he  was  injured,  to  wit,  July  17,  1916,  at  4:30  P.  M.  was 
inter-state  commerce. 

That  the  last  train  which  went  over  the  track  before 
the  accident,  carried  inter-state  commerce,  and  the  first 
train  that  went  over  the  track  after  the  accident,  carried 
interstate  commerce. 

That  the  claimant  was  working  on  the  right-of-way  on 
the  road,  breaking  rocks  to  make  them  smaller  so  that 
they  could  be  more  easily  handled,  the  work  being  the 
removal  of  the  rock  from  along  tbe  track,  where  the  rock 
and  dirt  had  been  washed  by  a  storm  down  on  the  road- 
way, the  object  of  the  work  being  to  clear  the  track  and 
keep  it  in  proper  condition  for  the  moving  of  trains." 

Then  there  is  upon  the  record  an  admission  by  the  claimant  of  facts 
which  are  substantially  identical  with  those  in  the  case  of  Winfleld  r. 
New  York  Central  Railroad  Company.  Under  the  facts  so  admitted, 
the  claimant  when  injured  was  engaged  in  interstate  commerce  and 
we,  therefore,  sustain  the  appeal  and  set  aside  the  award.         '*^lc 


"riolnics  V.  \\''e8tertt  Maryland  Ry.  Co. 

(;i  Dept.  Reports  a^02.) 

Inter-ttatc  ctmincrce—Aiciiid  ajjirmcd — Burden  of  proof — When  employer  oSet-s  as 

a  dcfenno  Ihiil   Iho  employe  v>a»  engaged  in  inter-atuie  eommeree  when 

injured. 

A  watchman  won  tilled  by  a  train  contoiniug  cara  bound  from  one  slate  to 
DDotlier.  Tbe  ciitlcnt.'c  discloKed  that,  whvn  struck,  he  was  on  the  aide  of  the  track 
opposite  wiicre  he  was  required  to  perform  his  duties.  .  There  was  no  competent 
iividence  to  show  the  purpose  of  his  presence  at  that  particular  place,  or  that  he  was 
then  guarding  the  crousing  in  order  to  keep  the  track  clear  for  the  passage  of  the 
train.  Held,  that  the  defense  had  not  met  the  hurdcn  of  proof  that  the  deceased  had 
met  his  death  white  protecting  inter-state  traffic,  and  the  appeal  of  the  defendant  waa 
dismissed. 

Per  Chairman  Mackcy :  "It  ia  the  character  of  the  traffic  which  the  watchman 
is  directing  and  protecting  which  determines  the  nature  of  his  employment  and  not 
tlie  ctiaracter  oE  the  traffic  which  kills  or  iniurcs  him." 

Course  of  employment — Plaee  of  accident. 

The  mere  fact  that  the  deceased  watchman  waa  injured  at  a  place  which,  while 
close  to  the  crossing,  was  not  that  upon  which  his  duties  were  to  be  pertormed,  docs 
not  put  him  out  of  the  course  of  hia  employment,  unless  bia  presence  at  that  place 
was  upon  some  errand,  the  purpose  of  which  was  purely  personal. 


Appellant  represented  by  Ruthrauff  &  Nickles,  ChamberBburg. 
Appellee  represented  by  Charles  Walters,  Chambersburg. 

OPINION  BY  MACKEY—Chairinaii— November  22,  1917. 

This  is  an  appeal  brought  by  the  defendant  allying  inter  alia  that 
the  Referee  erred  in  failing  to  find  that  the  claimant's  decedent  was 
engaged  in  inter-state  commerce  at  the  time  he  received  the  injury 
which  resulted  in  his  death,  and  that  therefore,  the  Referee  was  with- 
out jurisdiction  to  award  compensation  in  failing  to  find  that  the 
claimant  decedent  was  not  in  the  course  of  his  employment  when  in- 
jured. 

The  testimony  shows  that  the  claimants  decedent  was  employed  as  a 
watchman  at  a  crossing  of  the  defendant  company  and  that  he  was 
struck  and  run  over  by  one  of  the  defendant's  trains  during  the  hours 
within  which  his  employment  as  watchman  continued.  The  claimant's 
decedent  having  been  injured  in  the  State  of  Pennsylvania  the  Com- 
pensation Board  has  jurisdiction  until  the  defendant  establishes  by  a 
preponderance  of  evidence  that  the  claimant's  decedent  was  engaged 
in  inter-state  commerce  when  killed. 
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Tbe  testimony  8how«  that  the  train  which  struck  the  decedent  was 
a  train  engaged  in  interstate  commerce,  but  this  fact  is  not  decisive 
iior  does  it  necessarily  indicate  that  the  decedent  when  injured  was 
fogaged  in  any  service  inter-state  in  character.  We  have  held  in 
McAndrews  v.  Delaware,  Lackawanna  &  Western  Railroad  Company, 
3  Dept.  Reports,  2S(J3,  that  the  test  as  to  whether  a  watchman  is  or  is 
not  engaged  in  inter-state  commerce  must  depend  upon  the  nature  of 
the  services  he  is  rendering  at  the  time  of  the  accident ;  like  that  of  a 
member  of  a  train  crew,  his  employment  will  be  held  to  be  inter-state, 
if,  but  only  if,  at  the  time  of  the  accident  hie  services  are  used  for  the 
expedition  and  security  of  inter-state  commerce.  In  order  to  establish 
that  the  decedent  when  injured  was  engaged  in  inter-state  commerce, 
the  defendant  must  show  that  he  was  at  the  time  of  the  accident  en- 
gaged in  directing  or  protecting  inter-state  commerce  and  the  charac- 
ter of  the  train  which  struclc  and  Icitled  bim  is  immaterial  unless  the 
testimony  further  showij  that  he  was  engaged  in  guarding  the  crow- 
ing so  as  to  secure  a  safe  and  uninterrupted  passage  for  this  train. 
It  is  the  character  of  the  traffic  which  the  watchman  is  directing  and 
l>rotectiog  which  determines  the  nature  of  his  employment  and  not 
the  character  of  tbe  traffic  which  kills  or  injures  him.  There  is  no 
testimony  which  tends  to  show  that  he  was  guarding  tbe  crossing  lu 
order  to  keep  the  tracks  clear  for  the  passage  of  this  train ;  on  the 
contrary,  the  only  evidence  as  to  what  he  was  doing  is  to  the  effect 
that  he  was  crossing  the  tracks  in  front  of  the  engine  which  struck 
him,  and  that  the  side  of  the  track  from  which  be  was  crossing  was 
opposite  that  upon  which  his  duties  as  flagman  were  to  be  performed. 
There  is  no  competent  evidence  indicating  the  purpose  of  bis  presencee 
on  that  side  or  that  he  was  crossing  the  tracks  so  as  to  return  to  his 
post  in  order  that  he  might  protect  the  crossing  for  tbe  passage  of  the 
train  which  struck  him. 

We  are,  therefore,  of  the  opinion  that  the  defense  has  not  met  its 
burden  of  showing  that  the  decedent  when  injured  was  engaged  in 
directing  or  protecting  inter-state  traffic  and  we,  therefore,  hold  that 
the  Referee  committed  no  error  in  failing  to  find  that  the  claimant's 
decedent  when  injureil  was  engaged  in  inter-state  commerce,  and  that 
therefore  the  claimant  was  not  entitled  to  compensation  under  the 
Compensation  Act  of  1915. 

The  second  error  alleged  by  the  defense  is  that  the  Referee  failed  to 
find  that  the  decedent  was  outside  of  the  course  of  his  employment 
when  injuiwl.  The  decedent  was  a  watchman  and  as  such  was  re- 
quired to  flag  the  crossing  as  and  when  tbe  need  arose,  bnt  there 
were  long  intervals  when  his  only  duty  was  to  wait  until  a  train  was 
approching  the  crossing.  In  Dzikowska  v.  Superior  Steel  Company, 
'i  Dept.  Reports,  page  402,  we  held  that  an  employe  who  was  loading- 
cars  as  the  defendant  furnished  them  and  who  had  juat-loadedi  Qne 


was  in  the  course  of  his  empIoymeDt  while  waiting  until  a  car  was 
furnished  him  to  unload.  We  have  already  said,  "Surely  a  man  who 
waits  in  service  is  in  the  course  of  his  employment."  The  action  of 
the  Board  in  approving  the  award  of  compensation  in  this  case  was 
sustained  by  tlie  Court  of  Common  Pleas-of  Allegheny  County,  3  Dept. 
Reports  1536,  Evans,  J.,  saying,  "While  an  employe  is  waiting  for  a 
tool  or  material,  ready  to  renew  his  work  as  soon  as  that  is  furnished 
to  him,  he  is  at  that  time  engaged  in  the  furtherance  of  his  employer's 
business.  The  time  is  uncertain.  He  must  be  always  ready,  and  this 
act  of  waiting  that  there  may  be  some  person  at  hand  to  continue  the 
work  at  the  proi>er  time  is  a  part  of  the  service  which  the  employe  is 
rendering  to  his  employer." 

In  Botto  V.  Hamilton,  3  Dept,  Reports,  p.  198,  the  Court  of  Com- 
mon Fleas  of  Philadelphia  County  sustained  the  Board  in  awarding 
compensation  to  a  boy  who  when  injured  was  not  actually  at  work 
but  was  waiting  to  work  when  the  material  upon  which  he  was  to 
l-erform  his  labor  was  forthcoming.  Finletter,  J.,  saying,  "It  may  not 
be  improper  to  say,  that  it  does  not  appear  that  the  Board  would  be 
wrong  in  holding  that  the  boy  was  still  at  work  even  if  he  was  not 
actually  handling  the  paper  but  was  waiting  at  the  proper  place  ready 
to  work  when  needed.  "They  also  serve,  who  only  stand  and  wait." 
The  decedent  must  therefore  be  held  to  be  within  the  course  of  his  em- 
ployment though  he  was  not  actually  engaged  in  flagging  the  crossing 
but  was  waiting  upon  his  employer's  premises  until  his  services  were 
needed,  unless  the  defendant  company  can  show  that  he  was  devoting 
some  of  his  waiting  time  to  the  accomplishment  of  some  purely  pri- 
vate purpose  of  his  own. 

The  defendant  has  attempted  to  prove  that  ^e  decedent  was  chas- 
ing his  dog  when  be  was  injured,  but  the  evidence  offered  by  it  con- 
sisted merely  of  statements  to  the  effect  that  persons,  subsequently 
called  as  witnesses,  had  said  that  the  decedent  was  so  doing.  These 
persons  when  themselves  on  the  stand  denied  having  made  any  such 
statements.  While  this  evidence  might  discredit  the  testimony  of 
these  persons  it  has  no  value  in  itself  as  proof  of  the  truth  of  the 
facts  which  they  were  reported  to  have  stated.  There  is,  therefore  no 
substantial  evidence  to  support  the  theory  that  the  deceased  was  en- 
gaged in  the  purely  private  purpose  of  chasing  the  dog  from  the 
tracks. 

It  is  true  that  the  decedent  was  injured  while  returning  from  the 
west  side  of  the  track  and  that  there  is  testimony  to  the  effect  that  as 
watchman  he  had  no  duties  to  perform  on  that  side  of  the  track.  We 
are,  however,  not  prepared  to  hold  that  an  employe  while  waiting 
until  the  occasion  arises  for  the  performance  of  his  actual  service  is 
to  be  pel-formed.  In  Dzikowsko  v.  Superior  Steel  Company,  the  em- 
ploye had  left  the  place  where  the  actual  unloading  of  the  cars  wastt^C 
■M  ~ 
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Ite  done  aad  had  gone  into  ao  empty  bos  car  to  light  a  pipe  or  cigar 
and  set  himself  on  fire  while  so  doing.  Therefore,  the  mere  fact  that 
the  decedent  was  injured  at  a  point,  which  while  close  to  his  crossing 
was  not  that  upon  which  his  duties  were  to  be  performed  does  not  pot 
him  out  of  the  course  of  his  employment,  unless,  his  presence  at  that 
point  was  upon  some  errand,  the  purpose  of  which  was  purely  per- 
Boaal  to  him. 

The  defendant's  failure  to  prove  the  reason  for  the  decedent's  cross- 
ing to  the  west  side  of  the  traclt  leaves  us  without  any  adequate  ex- 
planation of  his  purpose  in  so  doing.  There  are,  however,  a  number 
of  purposes  for  which  a  watchman  might  properly  cross  a  track  and 
we  cannot  hold  that  his  mere  crossing  to  the  side  opposite  that  from 
from  that  upon  which  his  duty  was  to  be  performed  in  itself  consti- 
tuted a  temporary  departure  from  his  employer's  service.  It  is  not 
necessary  that  the  purpose  of  such  a  deviation  should  be  for  the  more 
efRcient  furtherance  of  the  employer's  business.  In  the  Dzikowska 
case  the  employe  went  into  a  box  car  to  light  his  pipe,  in  the  Botts 
case  the  boy  left  his  machine  to  sit  down  on  a  nearby  chair.  While  in 
9  sense  the  purpose  of  these  acts  as  the  employe's  enjoyment  or  to  save 
him  fatigue  yet  such  facts  being  usual  incidents  of  labor  are  not  so 
purely  personal  to  the  employe  that  his  doing  of  them  is  a  complete 
departure  from  his  employer's  service  and  a  devotion  of  a  part  of  his 
working  hours  to  a  purely  private  purpose  of  his  own. 

We  are,  therefore,  of  the  opinion  that  the  evidence  in  the  case  fully 
justified  the  Referee  in  holding  that  the  claimant's  decedent  was  en- 
gaged in  the  furtherance  of  his  employer's  business  and  so  was  within 
the  course  of  his  employment  when  struck  by  the  train  which  killed 
him. 

The  appeal  is  therefore  dismissed  and  the  award  sustained. 


Brady  v.  Lehigh  Valley  Ooal  Co. 
(3  Dept.  Reports  3311.) 

Employment — As  to  contract  of  employment. 

If  DD  employe  has  been  promoted,  or  It  his  employment  has  been  changed  so  tbat 
hia  wSEes  are  increased,  just  prior  to  the  accident  by  which  he  is  digabled,  the 
Board  regards  sueh  promotion  or  change  as  a  new  contract  of  employment,  and 
compensation  will  be  computed  accordingly. 


Claimant  represented  by  Roger  J.   Dever,  Wilkes-Barre. 
Defendant  represented  by  P.  F,  O'Neill,  Wilkes-Barre.    ,  -  , 

,  -.Cooglc 


ORDER  BY  MACKEY— Chairman— November  22,  1917. 

Under  the  testimony  in  this  case  we  feel  that  the  claimant  was 
under  a  new  contract  of  hiring  as  a  machine  runner  at  |2.79  per  day 
at  the  time  he  was  injured.  We  hold  that  Section  309  contemplates 
that  the  employe's  compeDsatiou  shall  be  based  upon  bis  wagea  at 
tbe  time  of  bis  accident  and  that  if,  an  employe,  previous  to  his  acci- 
dent has  been  promoted  or  has  been  changed  to  a  different  form  of 
•  employment  at  higher  wages  that  fact  constitutes  a  new  contract  and 
his  compensation  is  to  be  based  upon  that  rate  for  as  long  as  he  has 
l>een  in  the  employ  of  the  same  employer  in  that  particular  occupa- 
tion. 

It  is  ordered  that  the  compeusatiou  agreement  be  modified  ac- 
cordingly. 


•Goreoce  v.  F,  A.  Mizener  Coal  Co. 
(3  Dept.  Reports  3312.) 

f  the  death  of  party 

Where  a  claimant,  after  drawing  compenaation  for  a  certain  perioil,  dies  as  a  result 
of  the  accident,  leaving  a  wife  and  dependent  children  under  the  age  of  10  jenrs.  tlie 
300  week  period  should  be  reduced  by  the  period  during  which  the  deceased  employe 
received  compeoMtion.  and,  at  the  end  of  this  reduced  period,  compensation  should 
be  paid  the  dependent  children  untU  each  arrives  at  the  age  of  IC  years. 

Per  Chairman  Macke; :  "The  Pennsylvania  Workmen's  Compensation  law  con- 
templates relief,  help  and  sustenance  to  the  dependent  child  until  that  period  when 
the  law  says  that  he  or  she  can  lawfully  undertake  to  work  in  PennB.vlvania." 


OPINION  BY  MACKEY— Chairman— November  22, 1917. 

On  June  1,  1916,  John  Gorence  suBtaiued  an  accident  while  in  the 
employ  of  tbe  Mizener  Coal  Company,  which  resulted  in  a  broken  back. 
On  the  26th  of  July  following  the  employer  and  the  employe  entered 
into  a  compensation  agreement  fixing  compensation  at  t6.29  a  week 
during  the  period  of  disability.  On  March  10,  1917,  thirty-eight 
weeks  and  three  days  after  the  date  of  the  original  injury,  Gorence 
died.  The  insurance  carrier  had  paid  compensation  up  until  the 
time  of  the  death.  Section  306-(f)  provides:  "Should  the  employe  die 
as  a  result  of  the  injury,  the  period  during  which  compensation  shall 
be  payable  to  his  dependents  under  Section  307  of  this  article  shall  be 
reduced  by  the  period  during  which  compensation  was  paid  to  him  in 
his  lifetime  under  this  section  of  this  article." 

•S«.  pan  SOT.  CliK.  Appulcd  to  Coorta.  i:i:;  :i'od  ov  V^i'i)^  IL 
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The  dependents  in  this  case  are  as  follows: 


Wm  be  IS  Tn.  Old 


1 

Helen  Gorence,  widow, ' 

Cecelia  Gorence,  daoshter, |   April  23,  1S13 

Sophie  Gorence,  dau^ter, |   December  19,  1914,.. 

Helen  Oorence,  daughter, '   December  13,  1916,. . 


April  23,  1929. 
December  19,  1930. 
December  13,  1932. 


The  language  of  the  clause  under  interpretation  cle^ly  indicates 
that  the  intention  of  the  Legislature  was  that  the  deduction  should 
not  be  as  to  the  money  equivalent  of  the  time  period  already  paid, 
but  should  be  an  actual  deduction  of  the  time  period  itself,  for  the  law 
speaks  of  a  period,  rather  than  an  amount.  The  question  has  arisen, 
us  to  how  this  period  of  time  is  to  be  deducted.  It  is  quite  evident 
that  the  period  of  compensation  was  first  fixed  by  the  Legislature 
at  300  weeks,  and  subsequently  was  added  the  concluding  clause  of 
Section  307  providing:  "This  compensation  shall  be  paid  during  300 
weeks,  and,  in  the  case  of  children  entitled  to  coihpensation  under  this 
lieotion,  the  compensation  of  each  child  shall  continue  after  said 
period  of  300  weeks  until  such  child  reached  the  age  of  16,"  etc. 

It  seems  to  us  that  the  controlling  thought  in  this  case  is  the  fact 
that  the  Legislature  directly  provided  for  compensation  for  dependent 
children  until  they  i-eacbed  that  age  when  they  can  legally  work.  Un- 
der the  law  of  Pennsylvania  that  time  is  fixed  when  the  child  shall 
have  reached  the  age  of  sixteen.  The  Pennsylvania  Workmen's  Com- 
pensation law  contemplates  relief,  help  and  sustenance  to  the  de- 
l^iendent  child  until  that  period  when  the  law  says  that  he  or  she  can 
lawfully  undertake  to  work  in  Pennsylvania. 

We,  therefore,  hold  that  we  are  witliout  power  in  making  this  de- 
duction to  diminish  the  compensation  payable  to  minor  children. 

Therefore,  we  rule  that  the  proper  application  of  Section  306- (f)  in 
this  case  is  to  reduce  the  period  of  300  weeks  by  38  weeks  and  3  days, 
at  which  time  there  shall  be  a  readjustment  of  compensation  to  the 
minor  children  in  accordance  with  the  Act,  and  each  to  receive  her 
compensation  until  she  shall  have  arrived  at  the  age  of  16  years. 


•Kenvin  v.  Lebigh  Valley  R.  R.  Co. 

Interiiale  commerec—Whai  eomiitulea. 

A  conductor  of  ilefendnnt,  entirely  confined  in  his  occupation  to  yard  oerricc  never 
taking  him  out  of  the  State  of  Pennsylvania,  was  killed  while  Hhiftini 


',  Cum  Appalled  to  Covtm. 
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nboat  one  of  the  yards;  three  of  the  cars  had  come  from  points  outside  the  itate,  but 
before  the  accident  all  the  inter-Btate  freight  had  been  removed  therefrom.  Held, 
that  as  soon  as  the  inter-state  freight  had  been  removed  from  the  cars  they  were  no 
longer  engaged  in  inter-state  c 


Appellant  represented  by  John  R.  Halsey,  Wilkes-Barre,  and  W.  F, 

Gleason,  New  York,  N,  Y. 
Appellee  represented  by  R,  J.  Dever,  WilkeR-Barre. 

OPINION  BY  MACKEY—Chaipman— November  27,  1017. 

The  deceased  husband  of  the  claimant  was  employed  as  a  conduc- 
tor by  the  Lehigh  Valley  Railroad  Company,  the  defendant,  and  his 
^.ccupation  was  entirely  confined  to  yard  service,  never  taking  him 
outside  of  the  State  of  Pennsylvania.  He  was  killed  while  engaged  in 
shifting  certain  cars  about  one  of  the  yards  of  the  defendant  within 
the  State.  It  seems  that  three  of  the  cars  that  were  being  shifted  bad 
come  from  points  without  the  State.  Therefore,  ordinarily,  they  would 
have  been  known  as  inter-state  cars,  had  it  not  been  for  the.  fact  that 
before  this  accident  happened  all  the  inter-state  freight  had  been 
removed  therefrom,  and  the  cars  were  being  moved  by  the  deceased 
to  another  part  of  the  yard.  An  attempt  was  made  to  prove  that 
these  cars  were  being  moved  to  a  point  where  the  intention  was  to 
place  in  them  freight  consigned  to  points  without  the  State.  If  this 
had  already  been  accomplished  when  the  accident  happened,  of 
course,  the  deceased  would  have  been  handling  inter-state  cars,  and 
the  claimant  could  not  have  recovered  in  this  action;  bnt,  we  hold 
that  as  soon  as  the  inter-state  freight  had  been  removed  from  the  cars, 
that  these  cars  no  longer  were  engaged  in  inter-state  commerce,  but 
were  purely  intrastate  in  their  character  until  the  time  arrived  when 
they  once  more  were  impressed  with  inter-state  character  by  placing 
witbin  them  freight  consigned  to  points  without  the  State.  When 
these  cars  once  had  been  diverted  of  their  inter-state  charactc",  tlity 
■  remained  intrastate  while  being  moved  about  the  yard,  for  there  n :is 
nothing  to  have  prevented  the  superintendent  of  the  yard  or  a  prop?r 
official  of  the  company  from  using  them  for  any  purpose  or  for  any 
character  of  freight  after  the  interstate  commerce  freight  had  iK'en 
removed  therefrom. 

We  hold,  therefore,  that  these  cars  were  not  engaged  in  iulei-  state 
commerce  at  the  time  the  deceased  was  killed,  and  th:it  the  deceased 
in  supervising  their  transit  from  one  point  to  aiiother  witli'!:i  the 
State  was  not  engaged  in  inter-state  commerce. 

The  award  of  the  Referee  therefore  should  be  sustaiued  and  the 
appeal  is  dismissed.  CiOOqIc 


Maione;  v.  Delaware  &  Hudson  Co. 

Evidence — Su^otenl  to  prove  dealh  from  injtirt/. 

Diseased  employe  was  drillinK  a  hole  while  resting  od  his  knees,  while  thus  en- 
gaged he  waa  atruek  in  back  ot  the  head  with  a  piece  of.  coal  either  falling  from  th« 
ceiliaR  or  pitched  over  a  car  by  a  fellow  emploje;  after  a  few  minutes  rflence  his 
companion  went  over  to  deceased  aDd  found  him  in  convnlsiona.  He  died  within  a 
few  minutCB.  Held,  the  preponderance  of  evidence  was  to  the  effect  that  he  died  from 
on  injury  to  hia  head  while  in  the  employ  of  defcndaut- 


Appellant  represented  by  Roger  J.  Dever,  Wilkes-Barre. 
Appellee  represented  by  W.  J.  Torrey,  Scranton. 

OPINION  BY  MACKEY— Chairman— November  27,  1917. 

HEARING  de  novo. 

FINDINGS  OF  FAC?r. 

First.  Patrick  Maloney  on  April  17,  1916,  waa  an  employe  of  the 
Delaware  &  Hudson  Company,  the  above  named  defendant.  Upon 
that  day  he  died  and  left  as  dependent,  the  claimant,  Mary  Maloney, 
arid  a  eon,  Andrew,  bom  June  1,  1907. 

Second.  That  both  the  deceased  employe  and  the  defendant  upon 
the  date  above  mentioned  were  under  the  terms  of  the  Pennsylvania 
Workmen's  Compensation  Act  of  1915. 

Third.  That  while  the  deceased  was  engaged  in  the  course  of  em- 
ployment for  the  defendant  in  one  of  its  mines,  he  was  drilling  a  hole 
while  resting  on  his  knees,  and  that  while  thus  engaged  he  was 
struck  In  the  back  of  the  head  with  a  piece  of  coal  either  falling  from 
the  ceiling  or  pitched  over  a  car  by  a  fellow  employe,  and  the  death 
of  the  said  Patrick  Maloney  was  thereby  caused. 

Fourth.  That  the  accident  produced  an  injury  that  resulted  in  the 
death  of  the  said  Patrick  Maloney, 

Fifth.  At  the  time  of  the  Injury  which  caused  the  death  of  the 
deceased,  his  wages  were  |13.83  per  week. 

Sixth.    That  he  died  on  April  17,  1917. 

Seventh.  That  the  burial  expenses  amounted  to  over  flOO,  no  part 
of  which  had  been  paid  by  the  defendant. 

DISCUSSION. 

The  liability  for  compensation  on  the  part  of  the  defendant  in  this 
case  is  determined  entirely  upon  the  medical  testimony  produced  at 
the  hearing  de  novo.  The  deceased  was  working  with  a  companion. 
Between  the  two  was  a  coal  car.  The  companion  was  loading  the 
car  with  large  pieces  of  coal.    The  deceased  was  on  the  opposite  side 
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of  the  car  on  his  knees  drilling  a  hole.  After  some  silence  oh  the 
part  of  the  deceased,  his  companion,  in  order  to  ascertain  the  cause 
of  his  silence  went  over  to  him  and  found  him  apparently  in  convul- 
sions. He  died  within  a  few  minutes.  After  the  deceased  was  taken 
to  his  home,  the  undertaker  embalmed  the  body.  Shortly  after  this, 
it  was  discovered  tJiat  there  was  aleakage  in  the  hack  of  bis  head, 
from  which  the  embalming  fluid  was  oozing. 

From  the  testimony  of  Dr.  William  V'au  Doren,  the  defendant's  sur- 
geon, it  appears  that  this  physician  examined  the  head  of  the  de- 
ceased after  the  body  was  embalmed  and  discovered  a  wound  suffi- 
ciently large  to  admit  the  index  finger.  This  wound  extended 
through  the  scalp  to  the  skull.  This  physician  further  testified 
that  he  had  made  a  easual  examination  of  the  deceased  at  the 
time  when  the  body  was  brought  out  of  the  mines,  but  that  he  had 
not  examined  the  back  of  the  head.  He  further  testified  that  such 
a  wound  might  result  from  a  fall;  it  could  have  happened  by  a  man 
becoming  unconscious  and  falling,  striking  his  head  on  a  piece  of 
coal ;  and  further  he  testified  that  such  a  cut  would  not  bleed  until 
it  was  washed. 

Dr.  W.  H.  Corrigan  was  called  and  qualified  as  an  expert.  He 
expressed  the  opinion  that  the  deceased  had  "died  a  brain  death." 
He  testified  that  the  obtusive  symptoms  of  such  a  death  were  trauma 
of  the  head  and  convulsions.  He  was  unable  to  say  which  occurred 
first  in  point  of  time — the  blow  or  the  convulsions. 

Dr.  P.  J.  Htggins  expressed  the  opinion  that  the  cause  of  death, 
in  this  case  was  brain  injurj-  caused  by  something  striking  the 
head  with  great  force  inflicting  a  wound  on  the  back  of  the  head 
while  the  deceased  was  on  his  knee  causing  him  to  fall  back- 
ward. He  expressed  the  belief  that  had  the  convulsions  oc- 
curred first,  that  the  deceased  would  have  fallen  forward  and  not 
backward,  and  that  the  injury  would  have  been  in  the  front  part  of 
the  head  rather  than  the  back.  From  his  experience  in  these  mine 
injuries  he  testified  that  a  piece  of  coal  falling  from  the  roof  or  drop- 
ping from  tlie  top  of  the  car  could  inflict  a  suBBciently  severe  wound 
to  account  for  the  symptoms  in  this  case.  He  further  testified  that  a 
cut  in  a  man's  head  from  a  piece  of  coal  would  be  sharply  defined  and 
not  necessarily  a  jagged  wound. 

Dr.  D.  W,  Collins  in  his  testimony,  expressed  the  belief  that 
death  in  this  case  was  due  to  injury  in  the  brain  caused  by  a 
blow  on  the  head.  He  believes  that  there  was  a  fracture  of  the  skull 
iitating  his  reasons  therefor,  that  the  embalming  fluid  leaked  through 
the  wound,  which  fiuid  could  not  have  penetrated  the  plugged  up 
external  vessels  of  the  head.  He  also  stated  that  a  fracture  co^lfl 
not  be  determined  by  simply  putting  the  finger  in  the.  wound. 
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On  the  other  hand,  Dr.  W.  G.  Fulton,  chief  sargeon  for  the  defeud- 
nnt,  did  not  believe  that  the  deceased  died  of  the  injury  found  on  the 
back  of  his  head,  and  gave  the  following  reasons: 

First.  That  Dr.  Van  Doren  had  testified  that  he  had  found  do 
fracture. 

Second.  The  deceased  died  too  quickly  for  brain  injury.  He  would 
naturally  expect  the  patient  to  have  lived  three  or  four  days. 

Third.    He  had  nevei"  seen  convulsions  following  injury  to  the  skull. 

Fourth.  In  his  experience  concussions  from  a  fracture  renders  the 
patient  unconscious,  but  sudden  death  does  not  occur. 

Fifth.  He  believed  that  the  fluid  from  the  head  wound  would 
naturally  have  come  from  the  external  vessels  of  the  skull. 

This  opinion  of  Dr.  Fulton  was  somewhat  corroborated  by  the  testi- 
mony of  Dr.  J.  M.  White,  the  District  Coroner. 

In  respect  to  the  testimony  of  Dr.  Fulton,  however,  we  are  per- 
suaded that  Dr.  Van  Doren's  examination  did  not  preclude  the  possi- 
bility of  death  by  injury,  as  the  mere  insertion  of  his  finger  into  the 
wound  would  not  negative  the  existence  of  a  fracture.  As  to  the  sec- 
ond reason  we  find  on  page  57  that  he  has  contradicted  his  own  testi- 
mony when  he  said  "Blows  on  the  head  will  kill  a  man  quickly,  even 
com|K>uud  or  depressed  fractures."  The  best  recognized  medical  au- 
thorities do  not  agree  with  his  third  reason  inasmuch  as  it  is  a  well 
recognized  fact  that  convulsions  do  frequently  follow  injury  to  the 
skull.  As  to  his  fourth  reason  that  concussion  from  fractures  renders 
a  patient  unconscious  without  sudden  death,  medical  authorities  as 
well  as  ordinary  experience  teach  that  concussion  may  be  sufficiently 
severe  to  cause  immediate  death. 

After  a  careful  review  of  all  the  testimony  submitted,  the  pre- 
[>onderance  of  evidence  is  to  the  effect  that  the  husband  of  the  com- 
plainant died  April  17,  1916,  from  an  injury  to  his  head  received 
while  in  the  employ  of  the  defendant. 

CONCLUSIONS  OF  LAW. 
The  death  of  Patrick  Maloney  was  caused  by  an  accident  sustained 
in  the  course  of  his  employment,  and  therefore  under  Section  307  of 
the  Workmen's  Compensation  Act  of  1915,  his  dependents  are  en- 
titled to  an  award  of  45%  of  tl3.83  or  $6.22,  from  the  date  of  his 
death,  April  17,  1916,  for  300  weeks  thereafter  and  to  the  said  An- 
<lrew  Maloney  from  the  expiration  of  the  said  300  weeks  until  he  shall 
have  reached  the  age  of  sixteen  years.'  It  is  also  ordered  that  the 
defendant  pay  the  cost  of  the  last  sickness  and  burial  or  $100. 


It  is  hereby  oi-dered  that  the  defendant  pay  to  the  clairaant  the 
sum  of  .?lfl0  to  cover  the  last  sickness  and  burial  of  the  deceased, 
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Patrick  Maloney,  and  further,  pay  the  sum  of  |6.22  to  the  said  Mary 
Maloney  for  the  period  of  300  weeks,  being  from  April  17,  1916,  to 
January  17,  1922,  and  from  that  date  to  June  1st,  1923,  to  the  guard- 
ian of  Andrew  Maloney,  15%  of  {13.83  or  $2.07  per  week, 
Tlie  claimant  may  file  her  bill  of  costs.. 


Connelly  v., White  Star  Laundry  Co. 

In  course  of  etnplopnieitl Laundry  emplone  ichile  vaahinf)  own  clotkei 

is  injured. 

Laundry  employe  washing  her  own  clothes  in  lanndry,  as  was  customary,  must  be 
considered  bh  part  oC  the  terms  of  employment,  and  if  injured  while  thus  engaged 
ib  in  course  of  employment  and  entitled  tu  compcnsatjun. 


Appellant  represented  by  J.  C.  Sheriff,  Pittsburgh. 
Appelle  represented  by  Samuel  Milliken,  Pittsburgh. 

OPINION  BY  MACKEY— Chairman— November  27,  1917. 

All  the  findings  of  fact  and  conclusions  of  law  of  the  Referee  are 
hereby  ado))ted  and  made  the  findings  of  fact  and  conclusions  of  law 
of  the  Board,  from  which  it  appears  that  the  claimant  at  the  time  she 
Buffered  her  injury  was  engaged  in  the  practice,  custom  and  usage 
which  had  been  inaugurated,  approved  and  adopted  as  a  part  of  the 
course  of  business  of  the  defendant,  and  as  a  part  of  and  in  considera- 
tion of  the  services  of  the  employes.  The  privilege  of  washing  her  own 
clothes  in  this  laundry  must  be  considered  as  part  of  the  terms  of  the 
employment,  and  part  of  the  terms  of  remuneration  for  services  ren- 
ilererl  the  defendant,  and  while  thus  engaged  the  claimant  was  in  the 
course  of  her  employment  as  much  as  though  she  had  been  performing 
any  other  function  that  rendered  her  more  capable  of  efficient  services 
to  her  employer. 

The  award  is  sustained  and  the  appeal  dismissed. 


Wills  V.  Cresson  Ice  Co. 

PreiumpHoa  of  death  in  course  of  employment. 

The  circnmstnncMi  nnder  which  the  deceased  employe  was  discovered  raises  the 
prraumption  of  death  in  the  course  of  employment.  Affirming  Leary  v.  Hclivain, 
Hopkins  V.  Port  Reading  R.  R.  Co.,  Lendrum  v.  Ayr  Steam  Shipping  *^''(-)i-)q[[ 


Appellant  represented  by  Frank  P.  Martin,  Pittsbui^h. 
Appellee  represented  by  John  H.  Snyder,  Hollidaysburg. 

OPINION  BY  MACKEY— Chairman— November  27,  1917. 

We  find  from  a  review  of  the  testimony  in  this  case  that  the  find- 
ings of  fact  and  conclusions  of  law  of  the  Referee  are  correct  and  are 
aecopdingly  sustained.  The  deceased  met  all  the  requirements  of  the 
Act  of  Assembly  as  to  an  employe.  The  method  or  manner  of  his  re- 
muneration was  simply  a  matter  of  private  contract  between  the 
employer  and  employe  and  was  adopted  as  a  convenience.  The  em- 
ployer could  direct  the  actions  of  the  deceased  or  dischai^e  him  at 
any  time.  The  circumetances  under  which  the  deceased  was  discov- 
ered raises  the  presumption  of  death  in  the  course  of  employment. 

See  Leary  v.  MacHvaine,  3  Dept.  Reports,  page  1619,  and  the  cases 
therein  relied  upon. 

In  Hopkins  v.  Port  Reading  R.  R.  Co.,  3S  N.  J.  L.  J.  19,  compensa- 
tion was  allowed  to  the  dependents  of  a  brakeman  found  dead  in  the 
railroad  tracks. 

See  also  Lendrum  v.  Ayr  Steam  Shipping  Co.,  8  Negligence  Com- 
pensation Cases  Annotated  1077. 

The  dependency  of  the  mother  was  well  established.  Therefore  the 
award  is  sustained  and  the  appeal  dismissed. 


Shebar  v.  Pennsylvania  Foundry  Co. 
(3  Dept.  Reports  3384.) 
Coiapenaatifin — TThfn  Emploj/e  il  pnrtially  disabled. 

Tlie  Hoard  has  no  power  to  apportion  comppnsDtlon  a 
of  disnbiliCy  BustHined.  If  there  is  iiartial  ilisnbility,  en 
on  the  difference  in  llic  earning  power  of  tlie  etiiploje. 


.  OPINION  BY  MACKEY— Chairman— November  27,  I91T. 
HEARING  dc  novo. 

At  Johnstown,  October  17,  1917,  before  Commissioner  James  W. 
Leech  and  John  a  Scott. 

APPEAIIANCES. 

Claimant  with  his  attorney,  Alvin  Sberbiue,  Johnstown, 

W.  C.  Brown,  for  the  defendant  and  the  insurance  carriirjt^OQlC 


FINDINGS  OF  FACT. 

First.  That  the  contract  of  hiring  between  the  claimant  and  de- 
fendant was  subject  to  the  provisions  of  Article  III  of  the  Work- 
men's Compensation  Act. 

Second.  That  the  claimant,  Frank  Bhebar,  while  employed  for  the 
Pennsylvania  Foundry  Co.,  defendant,  was  struck  in  his  left  eye  on 
a  date  from  the  5th  to  the  15th  of  January,  1917,  by  a  piece  of  hot 
cinder  which  had  splashed  into  his  eye. 

Third.  That  he  was  sent  by  the  defendant  to  a  physician  and  after- 
wards consulted  several  physicians ;  that  he  has  at  present  from  forty 
to  fifty  per  cent,  of  vision  in  the  injured  eye  and  is  now  and  has  for 
some  time  past  been  working  for  the  defendant  at  wages  greater  in 
amount  than  those  received  by  him  at  the  time  of  the  accident.  That 
there  is  no  definite  testimony  to  show  how  much  time  he  lost  on 
account  of  the  injury  to  his  eye. 

Fourth.  That  the  claimant's  average  weekly  wages  at  the  time  of 
the  accident  were  f  13.50. 

CONCLUSIONS  OF  LAW. 

First.  That  the  Workmen's  Comiiensation  Act  of  1915  applies  to 
the  contract  between  the  claimant  and  defendant  in  existence  at  the 
time  of  the  accident. 

Second.  That  as  a  result  of  the  accident  received  in  the  course  of 
his  employment  the  claimant,  Frank  Shebar,  has  sustained  a  partial 
loss  of  vision,  but  that  under  the  provision  of  the  act  the  Board  has 
no  power  to  apportion  compensation  to  meet  a  percentage  of  disability 
and  that  the  only  measure  of  compensation  is  the  difference  in  the 
earning  power  of  the  injured  employe  before  and  after  the  accident 
as  provided  in  Section  306-(b)  and  since  the  earning  power  is  not 
diminished  no  compensation  can  be  awarded  under  the  present  state 
of  the  injury  and  the  condition  of  the  wage  market.  If,  however,  at 
any  time  within  the  periods  limited  by  the  act,  the  disability  should 
increase  or  the  wages  received  by  the  claimant  he  less  than  those  re- 
ceived by  him  at  the  time  of  the  accident  on  account  of  the  injury  he 
wilt  then  be  entitled  to  compensation  under  Section  206-(a)  or  -(b). 

AWAED. 

The  claimant  is  awarded  an  amount  not  to  exceed  f25  for  medical 
expenses  incurred  during  the  first  fourteen  days  of  disability,  to  be 
paid  by  the  defendant  if  not  already  paid,  and  is  awarded  in  addition 
the  costs  of  witnesses  before  the  Referee  in  the  sum  of  f4.6S  and  the 
legal  costs  for  witnesses  in  the  hearing  before  the  Board. 


icvGooi^lc 


O'Shaughuessy  v.  Dravo  Contracting  Co. 

Fracture  of  the  fibula. 

Wbile  workinK  aronnd  a  wall  some  boards  (ell  on  claimant's  left  leg  caudng  a 
fracture  of  the  Sbals ;  whereby  he  was  totally  disabled.  During  the  first  14  days  he 
WHS  treated  in  the  Kind's  County  Hospital  in  Brooklyn,  N.  £.,  and  hia  treatment 
cost  f75.  Held,  the  injury  sustained  is  within  the  contemplutioQ  oE  the  Act  as  hav- 
ing occurred  In  the  coume  of  emploitnent  and  is  compeoaable. 


OPINION  BY  THE  BOARD— NoTember  27,  1917. 
HEARING  de  novo. 

November  14,  1917,  before  the  Workmen's  Compensation  Board, 
Ohairmao  Harry  A.  Macke;  and  Gommiasioners  John  A.  Scott  and 
James  W.  Leech,  at  Pittsburgh. 

APPEABANCES. 

Charles  F.  Patterson,  Esq.,  for  appellant. 
Charles  H.  Young.  Esq.,  for  appellee. 

AGREEMENT  OF  PAETIE3. 

It  was  agreed  by  counsel  for  appellant  and  appellee,  that  the  evi- 
tiPDce  and  testimony  submitted  in  the  former  hearing  before  the 
Referee  should  be  adopted  by  the  Board  as  if  taken  by  this  hearing, 
and  that  no  further  testimony  should  be  introduced. 

FINDINGS  OF  PACT. 

First.  That  neither  claimant  nor  defendant  served  notice,  the  one 
on  the  other,  of  rejection  of  Article  III  of  the  Compensation  Act  of 
191.5. 

Second.  That  the  claimant,  Peter  O'Shaughnessy,  was  employed  by 
the  defendant,  the  Dravo  Contracting  Company,  as  a  carpenter's 
laborer,  at  Newell,  Pa.,  on  May  13,  1916,  and  that  on  said  date, 
whilst  cleaning  around  a  concrete  wall,  some  boards  which  had  been 
used  as  a  form  for  the  concrete  wall  fell,  striking  the  claimant  on  the 
left  leg,  causing  a  fracture  of  the  flbiila  thereof. 

Third.  That  as  a  result  of  said  accident  occurring  on  May  13, 1916, 
the  claimant  was  totally  disabled  from  work  until  September  25,  1916. 

Fourth.  That  the  average  weekly  wages  of  the  claimant  at  the  time 
of  the  accident  were  f  13.75. 

Fifth.  That  the  claimant  was  treated  in  the  Kings  County  Hospi- 
tal, Brooklyn,  New  York,  during  the  first  fourteen  days  after  the 
accident,  where  an  X-ray  showed  the  broken  fibula  and  his  1^  was 
put  in  a  plaster  cast;  and  that  bis  treatment  cost  about  $75.     'v'^ 


CONCLUSIONS  OF  LAW. 

From  the  above  findings  of  fact,  the  Board  coaclndes  that  the 
Workmen's  Compensation  Act  applies  to  the  contract  of  hiring,  the  ' 
injury  sustained  is  within  the  contemplation  of  the  Act,  and  having 
occurred  in  the  course  of  his  employment,  the  claimant  is  entitled  to 
compensation  for  said  injur;,  as  provided  in  said  Article  III,  Sec- 
tion 306,  of  the  Workmen's  ^Compensation  Act  of  1915,  and  the 
further  sum  of  925  for  medical  and  hospital  services,  medicines  and 
supplies. 

AWARD. 

In  accordance  with  the  findings  of  fact  and  conclnsions  of  law 
hereinabove  stated,  compensation  is  awarded  to  the  claimant,  Peter 
O'Shangbnessy,  and  against  the  defendant,  The  Dravo  Contracting 
Company,  at  the  rate  of  50%  of  fl3.75  per  week,  or  f6.87  per  week, 
for  a  period  of  183  weeks  and  2  days,  making  a  total  of  fl25.d5,  and 
the  defendant  shall  pay  the  sum  of  (35  for  medical  and  hospital  serv- 
ices, medicines  and  supplies. 


Raymond  D.  Fisher  v.  Philadelphia  &  Reading  Ry.  Co. 
(3  Dept.  Reports  3368.) 


Where  the  qoestioD  of  inter-Btate  commerce  sriKs,  and  the  defendant  la  willing  to 
waive  the  same  (or  the  purpose  o(  making  a  lamp  settlement,  upon  the  claimant 
Rling:  an  affidavit  requesting  that  the  defendant's  appeal  be  sustained  and  the  award 
Hi't  aaide,  sueh  settlement  will  be  pennltled. 


Appellant  represented  by  George  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  H.  P.  Eruser,  Beading. 

ORDER  BY  MACKEY— Chairman— November  27,  1917. 

The  claimant  in  the  above  entitled  case  has  filed  an  afBdavit  re- 
questing that  the  appeal  pending  before  us  be  sustained  and  the 
award  heretofore  made  in  his  favor  be  set  aside.  The  case  involves  a 
doubtful  question  of  inter-state  commerce,  therefore  adhering  to  our 
general  rule  that  where  that  question  arises  and  the  defendant  is 
willing  to  waive  the  same  for  the  purpose  of  making  a  lump  sum 
settlement,  we  grant  the  said  permission. 

The  appeal  is  accordingly  sustained  and  the  award  set  aside  for 
this  purpose. 


Bergen  v.  D.  H.  Kyle  &  Co. 
(3  Dept.  Reports  3353.) 

Cotirae  of  emptot/ment—AUercatUma  bettneen  purliex. 

Acting;  under  instrucHoos  from  the  defeadant,  a  foreman  ordered  aome  men  from 
liis  employer's  premises.  Duriag  the  altercation  one  of  the  men  fatallf  shot  the 
foreman.  Held,  that  the  foreman  was  acting  in  the  course  of  hia  employment  when 
injured,  and  the  award  of  the  Referee  was  affirmed. 


Appellant  represented  by  Wilbur  F.  Whittle,  Philadelphia. 
Appellee  represented  by  Wm.  T.  Connor,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— November  27,  IfllT. 

On  July  3, 1916,  the  husband  of  the  claimant  waa  a  foreman  for  the 
defendant,  who  waa  engaged  in  the  bnsiness  of  landscape  gardener. 
The  said  husband,  Patrick  C.  Bergen,  was  the  defendant's  foreman  in 
charge  of  the  building  of  a  sunken  garden  for  Carson  Collie  at 
Chestnut  Hill,  near  Philadelphia.  In  the  forenoon  of  that  day  one 
Rocco  was  driving  a  team  for  Harry  Kneedler.  The  latter  had  fur- 
nished teams  for  the  grading  of  this  work  in  consequence  of  a  con- 
tract with  the  defendant.  The  work  of  this  driver  was  unsatisfactory 
to  the  eaid  foreman,  Bergen,  who  had  full  charge  of  the  men  and 
whose  duty  it  was  to  enforce  proper  service,  and  whose  authority 
included  the  right  to  hire  or  dischai^e  any  of  the  defendant's  em- 
ployes, as  well  as  those  of  Kneedler. 

The  said  foreman,  Bergen,  was  also  under  instruction  from  his 
employer  to  prevent  idle  or  troublesome  people  from  loitering  about 
Ihe  operation.  In  consequence  of  this  authority  and  in  the  exercise  of 
his  best  judgment,  Bergen  ordered  Rocco  from  the  work.  This  exer- 
cise of  authority  on  the  part  of  Bergen  brought  about  an  argument 
with  Rocco  which  res-lted  in  a  flght  between  the  two.  Rocco  left  the 
oporation  and  some  time  in  the  afternoon  returned  with  four  other 
Italians.  Two  remained  about  100  feet  away,  while  Rocco  and  the 
other  two  approached  Bergen.  When  the  latter  discovered  this, 
r.rming  himself  with  a  pick  handle,  he  approached  Rocco  and  the  two 
Italians  and  asked  them  why  they  were  there.  Bergen  then  ordered 
them  from  the  operation  when  one  of  the  Italians  shot  him  and  he 
died  as  a  resrlt  of  the  injuries  so  sustained. 

We  find  that  the  deceased  was  in  the  course  of  his  employment, 
and  was  in  the  full  exercise  of  his  authority  when  this  shooting  took 
place.  In  meeting  these  men,  who  came  in  an  unfriendly  and  hostile 
attitude,  and  ordering  them  from  the  place,  he  was  furthering  the 
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buBinese  of  his  employer.  There  is  no  evidence  that  would  justify  onr 
fioding  that  the  injury  was  "caused  by  an  act  of  a  third  person  who 
iiitended  to  injure  the  employe  because  of  reasons  personal  to  him, 
ond  not  directed  against  him  as  an  employe  or  because  of  the  em- 
ployment." The  hostility  of  Rocco  and  his  companion  was  excited 
entirely  because  Bergen,  as  the  foreman  of  the  defendant,  had  dis- 
charged Rocco.  Therefore,  any  enmity  shown  by  tiocco  toward  Ber- 
gen aud  his  hostile  invasion  of  the  property  of  the  defendant  grew  out 
of  this  incident  and  was  entirely  because  of  his  employment  and  did 
not  arise  because  of  any  personal  difference  between  the  two. 

The  award  of  the  Iteferee  is  accordingly  afBrmed  and  the  appeal 
dismissed. 


Wilson  V.  Owls'  Club. 
(3  Dept.  Reports  3378.) 

Lvideru^c — As  to  lufftciencn  of  evidence — Burden  of  proof— EsiablUhing  a  claim  for 
compensation — Course  of  employment. 

A.  fair  iDfcrence  of  fact  that  the  deceased  employe  was  in  the  course  of  bis  em- 
ployment when  killed,  is  sufficicDt  to  support  an  award. 

Course  of  cmploj/ment. 

A  club  steward  returning  to  the  club  from  a  bank  where  he  had  made  a  deposit 
of  club  fnnda  was  run  down  on  the  public  higbway  by  an  automobile.  Held,  that  he 
was  in  the  course  of  his  employment  when  injured. 

Compensation — Advance  poi/ments. 

If  an  employe  is  killed  br  a  third  party,  and  such  third  party  effects  settlement 
with  the  claimant,  the  amount  of  such  settlement  will  be  credited  upon  the  first  in- 
stallmciUs  of  compensation  due  from  the  defendant. 


OPINION  BY  COMMISSIONER  SCOTT— November  27,  1917. 
HEARING   de  nvro. 

Before  the  Workmen's  Compensation  Board  at  Pittsburgh,  Sep- 
tember 28,  1917.  Present:  Chairman  Mackey,  Commissioners  James 
W.  Leech  and  John  A.  Scott, 

APPEARANCES. 

Claimant's  Counsel,  T.  M.  Gayley,  Esq.,  Pittsburgh. 
Defendant's  Counsel,  Charles  E.  Patterson,  Esq.,  Pittsburgh. 

The  only  question  of  difficulty  in  this  case  is  whether  George  W, 
Wilson,  the  deceased  employe,  was  in  the  course  of  his  employment  |c 
when  he  sustained  the  injury  which  caused  his  death. 


4fiO 

He  was  engaged  as  a  steward  of  tbe  Owls'  Club,  located  on 
Franlistown  Avenue,  Pittsburgh.  Hia  duties  were  general.  He  was 
lesponsible  for  the  proper  care  and  managenient  of  the  Club  at  all 
times.  He  looked  after  the  bar  and  deposited  moneys  received  from 
sale  of  those  things  furnished  by  the  club  and  sold  to  its  members. 
He  was  paid  a  salary  covering  all  these  services.  He  was  also  per 
raitted  to  employ  his  own  assistant,  but  was  responsible  for  the  wort 
of  tbe  assistant  and  paid  him  out  of  his  own  salary.  The  club  was 
open  at  all  hours  of  the  day  and  night,  but  the  members  attended 
mostly  at  night  and  on  Sunday.  The  assistant  came  in  tbe  morning 
at  about  8  o'clock  and  cleaned  up  and  worked  through  the  day  until 
4  o'clock  in  the  afternoon  when  Wilson,  the  deceased  employe,  served 
continuously  until  the  club  was  closed  at  from  1  o'clock  to  3  o'clock 
I  he  following  morning.  There  is  evidence  to  establish  the  fact  that 
l-.e  was  frequently  at  the  club  during  the  daytime  from  11  o'clock  A.  M. 
to  perform  services  for  the  club.  On  the  particular  day,  the  30th  of 
October,  1916,  wlien  he  was  injured,  he  had  brought  from  the  club  to 
the  Park  Bank,  situate  on  Penn  Avenue,  near  where  Center  Avenue 
comes  into  Penn,  moneys  of  the  Owls'  Club  for  deposit.  This  was  bis 
usual  custom  on  the  forenoon  of  each  Monday.  He  attempted  to  cross 
Penn  Avenue  after  he  had  left  the  bank  and  proceeded  in  the  di- 
rection of  the  clnb  house  when  he  was. knocked  down  by  an  automo- 
bile. 

Lowry,  his  assistant,  testifies  that  when  Wilson  made  deposits  he  al- 
ways returned  to  tlie  club  after  making  the  deposit.  It  is  contended 
by  the  defendant  that  when  Wilson  made  the  deposit  and  started  to 
cross  Penn  Avenue  at  the  point  where  the  accident  happened  it  is  to 
be  presumed  that  it  was  his  intention  to  go  to  the  opposite  side  of  the 
street  and  take  an  inbound  car  to  the  city  of  Pittsburgh  if  it  was  not 
bis  intention  to  go  eastward  toward  his  own  home.  There  is  no  snf-. 
ficient  evidence,  we  think,  to  support  such  a  presumption. 

The  club  house  was  on  the  east  side  of  Frankstown  Avenue,  and 
by  crossing  Penn  it  would  be  necessary,  if  he  was  Feturoing  to  the 
club  house,  to  cross  to  the  other  side  of  Frankstown  Avenue.  How- 
ever, if  he  had  proceeded  directly  eastward  on  tbe  side  of  Penn 
Avenue  where  tbe  bank  is  located,  he  would  have  been  obliged  to 
cross  Center  Avenue,  which  is  a  busy  street,  and  also  further  toward 
the  northeast  again  to  cross  Penn  Avenue  in  order  to  reach  that  side 
uf  Frankstown  Avenue  on  which  the  club  is  located.  True,  it  is  neces- 
sary for  the  claimant  to  affirmatively  prove  that  at  the  time  of  the 
accident  he  was  in  the  course  of  his  employment.  From  all  the  testi- 
mony in  the  case  we  are  satisfied  that  it  is  a  fair  inference  of  fact  that 
he  was  returning  to  the  club  when  he  was  killed.  We,  therefore,  make 
Ihe  following  i,   ,.,d  vGoOqIc 
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FINDINGS  OP  PACT. 

First.  That  the  contract  of  hiring  between  Oeorge  W.  Wilson  and 
the  Owls'  Club  waa  subject  to  Article  III  of  the  "Worttmen's  Oompen- 
Bation  Act. 

Second.  That  Oeorge  W.  Wilson,  the  claimant's  deceased  haeband, 
on  the  30tb  day  of  October,  ldl6,  while  in  the  performance  of  his 
duties  as  steward  of  the  Owls'  Club  was  knocked  down  by  a  Ford 
automobile  owned  by  the  Iron  City  Electric  Company  and  driven  by 
one  of  its  employes,  receiving  injuries  therefrom  which  resulted  in  his 
death  October  31,  1916,  In  a  Pittsburgh  hospital. 

Third.  That  the  wages  of  the  deceased  at  the  time  he  sustained  the 
Injury  was  $75  per  month,  payable  monthly ;  that  the  expenses  of  the 
last  sickness  and  burial  amounted  to  (229,  no  part  of  which  was  paid 
by  the  employer. 

Fourth.  That  since  the  death  of  her  husband  the  claimant  has  made 
a  settlement  with  the  Iron  City  Electric  Company  on  account  of  the 
death  of  her  husband  in  the  sum  of  f700,  which  was  paid  to  the  claim- 
ant, which  settlement  was  made  without  the  consent  or  knowledge  of 
the  defendant  company. 

Fifth.  That  George  W.  Wilson  left  to  survive  him  the  claimant,  his 
widow,  who  lived  with  him  at  the  time  of  his  death  and  was  main- 
tained and  supported  by  bim.  That  there  also  sunnved  him  four 
daughters,  all  over  the  age  of  sixteen  years. 

CONCLUSIONS  OF  LAW. 

First.  The  compensation  act  applies  to  the  contract  of  hiring  be- 
tween the  claimant's  deceased  husband  and  the  defendant  company. 

Second.  That  the  injury  sustained  by  George  W.  Wilson  October 
30,  1916,  was  such  violence  to  the  physical  structure  of  the  body  as 
is  contemplated  in  Section  301  of  Article  III  of  the  Workmen's  Com- 
jiensation  Act  of  1915,  and  having  happened  in  the  course  of  his  em- 
ployment and  his  widow  being  dependent  upon  him  for  support  at  the 
lime  of  his  death,  is  entitled  to  compensation  at  the  rate  provided 
for  a  dependent  widow  in  Section  307  and  in  addition  thereto  to  the 
sum  of  1190  to  be  applied  to  the  expenses  of  Ihe  last  sickness  and 
burial  of  her  husband.  The  sum  of  ^700  however,  to  be  a  credit  on 
installments  of  compensation,  the  same  having  already  been  paid  by 
Ihe  tort  feasor. 

AWAED. 

In  accordance  with  the  foregoing  findings  of  fact  and  conclusions  of 
law,  there  is  awarded  to  Annie  E.  Wilson,  claimant,  »6.92  per  week, 
payable  monthly  for  a  period  of  390  weeks  beginning  October  31, 1916, 
Ihe  date  of  the  death  of  her  husband,  upon  which  award  of  compen- 
laation  the  defendant  is  enlitlwl  lo  Ih"  credited  upon  the  first  installnjlc 


ments  of  compensation  until  the  sum  of  $700  ehall  have  been  applied, 
and  in  addition  thereto  the  claimant  is  awarded  $100  for  the  expenses 
of  last  sickness  and  burial. 

DeCaro  v.  Gocella  Bros. 

(3  Dept  Reports  3362.) 

Medieal,  turgioai  and  hospital  aervicet — Refutal  to  aocept  or  obey  by  employe. 

An  employe  injared  his  right  ere.     Tbe  employer  pn»vided  medical  Rervices,  but 

the  employe  failed  to  avnil  himaelf  of  them.    Held,  that  the  employe's  condition  was 

due  to  his  refusal  to  accept  proper  medical  treatment  offered  him  by  his  employer, 

nnd  the  award  vaa  set  aside. 


Appellant  represented  by  Pentz  &  Pentz,  DuBois. 
Appellee  represented  by  J.  A.  Gleeeon,  DuBola. 

OPINION  BY  MACKEY— Chairman— November  27,  1917. 

The  Keferee  bas  found  that  the  claimant,  while  in  tbe  course  of  his 
employment  for  the  defendant,  Gocella  Brothers,  vas  struck  in  tbe 
right  eye  by  a  piece  of  steel  and  that  injury  followed.  The  Eeferee 
has  also  found  as  a  fact  that  the  claimant  did  not  notify  the  defend- 
nnt  of  his  injury  for  a  considerable  length  of  time  after  it  happened 
and  that  through  lack  of  attention,  the  right  eye  was  ao  impaired  in 
vision,  as  to  amount  to  the  loss  of  the  use  of  tbe  eye.  He  further 
finds  as  follows:  "Arrangements  were  repeatedly  made  by  the  de- 
tendant  with  the  claimant  for  proper  medical  treatment,  but  claim- 
ant always  fulled  to  carry  out  his  part  of  the  arrangement." 

Upon  these  findings  of  fact  the  Referee  has  made  an  award  for  the 
loss  of  the  use  of  the  eye.  We  think  the  Referee  erred  in  this  respect. 
A  careful  reading  of  the  testimony  shows  that  he  might  have  gone 
further  in  his  findings  of  fact  and  discovered  that  tbe  original  injury 
to  the  eye  under  proper  medical  treatment,  would  have  in  all  proba- 
bility been  cured  witbin  fourteen  days  had  the  claimant  exercised  the 
usual  and  ordinary  precautions  that  are  naturally  expected  of  men 
under  the  same  circumstances  and  at  the  same  time  conform  to  the 
requirements  of  our  law  in  respect  to  accepting  proper  medical  treat- 
ment at  the  hands  of  tbe  defendant. 

The  conclusion  is  irresistible  that  the  present  unfortunate  condi- 
tion of  the  claimant's  eye  is  due  entirely  to  his  absolute  refusal  to 
accept  proper  medical  treatment  offered  to  him  by  the  defendant. 
The  case  comes  entirely  under  tbe  concluding  clause  of  Section  306-(e) 
which  provides: 

''If   tbe   employe   shall   refuse   reasonable    sui^cal, 
medical  and  hospital  services,  medicines  and  supplies, 
tendered  to  him  by  his  employer,  he  shall  forfeit  ail 
right  to  compensation  for  any  injury  or  any  increase  ij^cjlc 
his  incapacity  shown  to  have  resulted  from  such  re-o 
fusal." 
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We  believe  that  this  ia  a  very  proper  case  in  which  not  only  to  re- 
fuse compensation,  bnt  to  call  the  attention  of  employes  to  their  dnty 
in  this  respect  toward  their  employers. 

The  award  is  accordingly  Bet  aside  and  the  appeal  sustained. 


"Zukos  V.  Stineman  Coal  Mining  Co. 

{3  Dept.  Reports  3364.) 

Operation — When  operation  ioould  itumre  retKyverf. 

An  employe  who  refuses  to  submit  to  an  operation  for  beraia,  thereby  debara  bim- 
self  from  compeDBadon  accruing  after  the  time  fixed  for  hfs  recovery  had  be  mib- 

Appellant  represented  by  J.  H.  McCann,  Ebensburg. 
Appellee's  counsel,  Bussel  R,  Yost,  Johnstown. 

OPINION  BY  MACKEY— Chairman— November  27,  1917. 

The  claimant,  Joseph  Zukos,  sustained  an  injury  in  the  course  of 
his  employment  for  the  defendant  on  May  5,  1917.  As  a  result  of  the 
accident  he  suflfered  a  scrotal  hernia.  He  immediately  received  proper 
medical  treatment  furnished  by  the  defendant.  The  claimant  Bhould 
liave  submitted  himself  to  a  surgical  operation  for  the  cure  of  the 
said  hernia  and  had  he  done  so  would  have  been  able  to  return  to 
work  within  a  period  of  fourteen  days.  After  consenting  to  the  said 
usual  operation  he  suddenly  left  the  hospital  and  refused  to  have  it 
done  and  in  its  stead  procured  a  truss  and  was  able  to  resume  his 
work  at  higher  wages  within  a  period  of  a  few  weeks. 

We  find  that  his  refusal  to  submit  himself  to  this  operation  has 
barred  him  from  compensation  awarded  him  by  the  Referee.  We 
accordingly  set  aside  the  award  and  sustain  the  appeal. 


•Bastheim  v.  Henry  Wilkins  &  Co.,  Inc. 
(3  Dept.  Reports  3365.)      ' 
Emplove — Ai  to  who  are  emphj/ed. 
The  secretar;  and  treasurer  of  the  defendant  corporation  was  injured  hj  acddent, 
while  in  the  course  of  his  employment.    In  addition  to  bis  duties  as  an  officer,  be 
frequently  bought  goods  for  the  company  and,  as  occasion  demanded,  sold  goods 
behind  the  connter.     Held,  that,  as  an  officer  he  was  not  an  employe,  and  bis  per- 
formance of  duties  other  than  those  Juddent  to  hia  office  did  not  constitute  bim  an 
employe  within  tbe  meaning  of  tbe  Workmen's  CompeusatioD  Act  of  1016.    CiC^OqIc 
•B«*  pan  IMT,  Cmn  AppMled  to  Oonrta.  ' 


Appellant  reppeseoted  by  W.  P.  Ames,  Pittsburgh. 
AppelLae  represaited  b;  Horwits  &  Horwite,  Pittsburgh. 

OPINION  BY  JOHN  A.  SCOTT— CommiwioneP. 

Giistaye  Bastheim,  the  claimant,  was  the  secretary  and  tPeasnrerof 
Henry  Wilkiiis  &  Co.,  Inc.,  which  corporation  was  engaged  in  the 
mercantile  business  in  the  City  of  Pittsburgh.  The  claimant  aa  sec- 
retary and  treasurer  bad  charge  of  the  financial  affairs  of  the  com- 
pany. He  also  bought  the  greater  part  of  the  goods  for  the  company 
and  as  occasion  demanded  sold  goods  behind  the  counter.  His  salary 
was  |75  per  week. 

In  making  purchases  for  the  company  it  was  necessary  for  the  claim- 
ant to  go  to  the  eastern  markets  two  or  three  times  a  year.  After  con- 
sultation with  the  president,  Mr,  Murray,  the  claim.Tnt  decided  to 
make  a  trip  to  Boston  and  other  eastern  points  on  November  9,  1916. 
On  this  day  he  went  to  his  home.  North  8ide,  Pittsburgh,  to  prepare 
for  the  trip  and  on  his  way  back  to  the  store  shortly  before  he  was 
about  to  take  his  train  and  while  he  was  crossing  the  street  car  tracks 
on  Sixth  Street,  Pittsburgh,  he  slipped  and  fell,  sustaining  a  fracture 
of  his  leg,  which  fracture  caused  some  weeks  of  disability.  His  salary 
was  not  interrupted  by  the  accident. 

The  Referee  has  found  that  the  claimant  was  an  employe  of  the 
company  within  the  meaning  of  the  statute;  that  he  was  injured  in 
the  course  of  his  employment  and  is  entitled  to  compensation. 

Doubtless  a  corporation  can  employ  its  ofRcers  as  workmen  to  buy 
and  sell  goods,  but  it  must  also  be  conceded  that  the  higher  executive 
officers  of  a  corporation  are  not,  as  such,  its  employes  in  the  usual 
and  ordinary  sense  of  the  word,  nor  are  they  expected  to  perform  the 
tharacter  of  work  performe<l  by  persons  rendering  service  for  wages 
or  ordinary  salaries. 

This  case  presents  the  question  whether  one  of  the  executive  officers 
of  a  corporation,  by  reason  of  his  performing  on  behalf  of  his  corpora- 
tion other  services  than  those  incident  to  the  duties  of  his  office,  is  an 
employe  within  the  definition  of  the  word  contained  in  the  Workmen's 
Compensation  Act  of  1915.  The  intention  of  the  legislature  is  to  be 
sought  from  the  language  used  and  if  tue  language  is  not  clear,  then 
from  a  consideration  of  the  occasion  and  policy  which  has  dictated  the 
legislation. 

The  title  of  the  Workmen's  Compensation  Act  of  1915  is  as  follows: 

"An  act  defining  the  liability  of  an  employer  to  pay 
damages  for  injuries  received  by  the  employe  in  the 
course  of  employment ;  establishing  an  elective  schedule 
of  compensation ;  and  providing  procedure  for  the  deter- 
mination of  liability  and  compensation  thereunder," 


Sectiou  1  provides: 

"That  thia  act  shall  be  called  and  cited  as  the  Work- 
men's Compensation  Act  of  1915." 

Section  103  defines  "employer"  as  follows: 

"The  term  'emplojer'  as  used  in  this  act  is  declared 
to  be  synouymoiis  with  master,  and  to  include  natural 
persons,  partnerships,  joint-stock  companies,  corpora- 
tions for  profit,  corporations  not  for  profit,  municipal 
corporations,  the  Commonwealth,  and  all  governmental 
agencies  created  by  it." 

Section  104  defines  "employe"  as  follows: 

"The  term  'employe'  as  used  in  this  act  is  declared 
to  be  synonymous  with  servant,  and  includes  all  natural 
persons  who  perform  services  for  another  for  a  valuable 
consideration,  exclusive  of  persons  whose  employment  is 
casual  in  character  and  not  in  the  regular  course  of  the 
business  of  the  employer,  and  exclusive  of  persons  to 
whom  articles  or  materials  are  given  out  to  be  made  up, 
cleaned,  washed,  altered,  ornamented,  finished,  or  re- 
paired, or  adapted  for  sale,  in  the  worker's  own  home, 
or  on  other  premises  not  under  the  control  or  manage- 
ment of  the  employer," 

The  evident  purpose  of  these  definitions  contained  in  the  act  was  to 
make  clear  the  scope  and  extent  of  the  legislation,  and  to  point  out 
the  persons  entitled  to  the  benefits  of  the  act.  It  will  be  observed  that 
the  principal  relationship  considered,  as  indicated  by  the  words  and 
terms  used,  is  that  arising  between  master  and  servant,  as  these 
terms  are  understood  by  the  common  law,  and  where  the  master  is 
under  an  obligation  to  pay  a  presumed  commensurate  wage  for  the 
services  rendered.  A  master  or  employer  hires  and  discharges  the 
servant  or  employe  and  directs  and  controls  his  work.  The  employer 
and  employe  are  of  necessity  in  distinct  and  separate  classes.  We 
think  the  term  "workman"  which  is  involved  in  the  name  of  the  Act 
and  the  term  "employe"  used  in  the  Act  have  a  like  meaning  and 
significance  and  that  they  are  both  synonymous  with  the  common-law 
term  "servant."  It  has  been  held  under  the  English  Compensation 
Act  where  the  statute  provides  that  the  term  "workmen"  includes 
every  person  engaged  in  an  employment  to  which  the  Act  applies 
i'whether  by  way  of  manual  labor  or  otherwise"  that  the  term  so  de- 
fined was  applicable  only  to  those  classes  of  employes  whose  remuner- 
ation could  properly  be  designated  as  "wages."  Simpson  v.  Steel  & 
Iron  Co.,  1  K.  B.  453. 

The  executive  ofiicers  and  directors  of  a  corporation  theoretically 
and  in  a  broad  sense  sen'e  it,  but  in  the  ordinary  and  usual  sense 
they  control  and  direct  its  activities  and  in  this  practical  and  real 
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benae  tbey  are  its  master.  It  does  not  appear  consistent  with  the 
occasion  and  policy  dictating  the  act  that  the  Legislature  had  in 
mind  the  anomalous  relation  of  an  executive  officer  who  may  do 
work  for  his  corporation  of  a  nature  similar  to  that  of  its  other  em- 
ployes as  being  entitled  to  compensation  in  case  of  accident. 

The  main  intent  it  would  seem  was  the  relief  of  workmen.  The 
shifting  of  the  burden  of  loss  arising  from  injuries  sustained  in  in- 
dustry upon  the  industry  as  represented  by  the  wnployer  and  not 
upon  the  employe,  regardless  of  the  canse  or  circumstances  of  the  in- 
jury. The  Bupreme  Court  of  the  United  States  in  discussing  the 
occasion  and  necessity  of  legislation  of  this  character  in  N.  Y.  C.  B. 
R.  V.  White,  243  U.  S.  188,  has  said : 

"In  support  of  the  legislation,  it  is  said  that  the  whole 
common-law  doctrine  of  employers'  liability  for  negli- 
gence, with  its  defenses  of  contribution  of  risk  is  based 
upon  fictions,  and  is  inapplicable  to  modern  conditions 
of  employment;  that  in  the  highly  organized  and  haz- 
ardous industries  of  the  present  day,  the  causes  of  acci- 
dent are  often  so  obscure  and  complex  that  in  a  material 
proportion  of  cases  it  is  impossible  by  any  method  to 
correctly  ascertain  the  facts  necessary  to  form  an  accu- 
rate judgfnent,  and  in  a  still  larger  proportion  the  ex- 
pense and  delay  required  for  such  ascertainment  amount 
in  effect  to  a  defeat  of  justice;  that  under  the  present 
system  the  injured  workman  is  left  to  bear  the  greater 
part  of  industrial  accident  less,  which,  because  of  his 
limited  income,  he  is  unable  to  sustain,  so  that  be  and 
those  dependent  on  him  are  overcome  by  poverty  and 
frequently  'become  a  burden  upon  public  or  private 
charity,  and  that  litigation  is  unduly  costly  and  tedious 
encouraging  corrupt  practices  and  arousing  antagonism 
between  employer  and  employes." 

The  intention  of  the  legislature  to  limit  the  benefits  of  the  act  to 
those  workmen  or  laborers  whose  activities  are  directed  and  con- 
trolled by  otiiers  and  who  serve  for  wages  or  modest  salaries  as  dis- 
tinguished from  executive  officers  of  a  corporation,  who  in  a  lai^e 
measure  initiate  and  direct  the  affairs  of  a  corporation  is  indicated  by 
the  limitation  of  the  amounts  of  compensation  payable,  by  n^pilating 
the  times  of  payment  to  correspond  to  wage  payments  and  by  other 
restrictive  provisions  suited  to  or  commensurate  with  the  circum- 
stances and  limited  income  of  the  ordinary  wage-earner  rather  than  to 
the  responsible  position  in  life  of  the  person  who  has  the  skill  and 
ability  to  command  the  place  of  an  executive  officer  of  a  corporation 
and  the  salary  attached  thereto. 

Such  distinction  has  been  made  by  the  Appellate  Courts  of  New- 
York  in  the  case  of  Bowne  v.  S.  W.  Bowne  Co.,  116  N.  E.  364,.«-hieh 
case  is  cited  as  an  authority  for  this  position.  Lit^t^^^lC 
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In  harmony  with  the  foregoing  obserrationB  we  think  that  Gustave 
Bastheim  was  not  an  employe  of  the  defendant  company  within  the 
meaning  of  the  Act  and  direct  that  the  award  made  in  his  favor  be 
«et  aside  and  the  appeal  is  sustained. 


•Wilcox  V.  Lake  Ariel  Lumber  Co. 
(3  Dept.  Reports  3386.) 


While  attempting  to  throw  a  heavy  log  out  of  the  road  along  which  he  was  pasB- 
ing,  the  deceased  employe  wss  seized  with  an  attack  of  apoplexy  and  within  a  few 
nuDUtee  died.  Held,  that  the  deceased  bad  Bustaioed  an  accident  in  the  course  of  hia 
employment  and  his  widow  was  awarded  compenaation. 


Appellant  represented  by  Frank  B.  gtocker,  Scranton. 
Appellee  not  represented. 

OPINION  BY  MACKEY— Chairman— November  27,  1917. 
HEARING  de  novo. 
FINDINGS  OF  PACT. 

First.  The  deceased  husband  of  the  claimant,  Edward  Wilcox,  was 
in  the  employ  of  the  defendant,  The  Lake  Ariel  Lumber  Company, 
during  September,  1916. 

Second.  The  aaid  Edward  Wilcox  and  the  Lake  Ariel  Lumber  Com- 
pany had  accepted  the  terms  of  the  Pennsylvania  Workmen's  Com- 
I^ensatiou  Act  of  1915. 

Third.  While  the  said  Edward  Wilcox  was  in  the  course  of  his 
employment  for  the  defendant  company  on  September  14,  1916,  he 
suffered  a  cerebral  hemorrhage  which  caused  his  death. 

Fourth.  The  claimant  in  this  case,  Ella  Wilcox,  is  the  lawful 
widow  of  the  said  Edward  Wilcox  and  was  living  with  him  at  the 
time  of  his  death  and  was  actually  dependent  upon  him  for  support. 

Fifth.  The  wages  of  the  said  Edward  Wilcox  was  $15  per  week. 
Expenses  of  last  sickness  and  burial  were  over  |100,  part  of  which  was 
paid  by  the  defendant. 

The  testimony  leads  the  Board  to  the  following  fact  which  is  con- 
clusive upon  the  liability  of  the  defendant,  to  wit: 

That  the  deceased,  Edward  Wilcox,  the  husband  of  the  claimant 
while  an  employe  of  the  defendant  on  September  14,  1916,  lifted  the 
end  of  a  heavy  log  to  throw  it  out  of  the  roadway  and  this  exertion 
caused  the  cerebral  hemorrhage  from  which  he  died  in  a  few  minutes. 


DISCUSSION  OF  MEDICAL  TESTIMONY. 

Prom  the  teetimony  of  Dr.  Charles  H.  Fike  (pp.  17-22),  it  appears: 
that  he  was  the  family  physician  of  the  deceased ;  knew  him  io  hie 
lifetime;  treated  him  the  last  time  about  a  year  prior  to  his  death; 
that  for  the  last  two  or  three  years  of  his  life  he  did  not  notice  any 
change  in  his  physical  appearance,  and  appeared  to  be  in  ordinary 
health ;  that  he  saw  the  deceased  soon  after  death,  and  diagnosed  the 
cause  as  apoplexy,  superinduced  by  lifting  a  log,  as  testified  to  by 
other  witnesses ;  that  the  apoplexy  was  caused  by  the  rupture  of  dis- 
eased  blood  vessel — arterio  sclerosis.  That  in  the  absence  of  a  his- 
tory of  a  strain,  apoplexy  could  occur  without  any  particular  reason. 

Dr.  E.  Z.  Bower's  testimony  (p.  23)  was  to  the  effect  that  apoplei^ 
can  be  caused  by  lifting  a  log. 

Dr.  R.  N.  Uacltey  also  testified  in  lilte  manner  (p.  23). 

From  the  testimony  of  Dr.  W.  O.  Fulton  (pp.  30-35)  it  appears:  that 
apoplexy  is  caused  by  arterio-sclerosis,  in  an  advanced  stage ;  that  in 
case  of  a  man  suffering  from  an  advanced  stage  of  this  disease,  who 
dies  after  a  strain— as  at  stool  or  in  lifting — within  one  or  fifteoi 
minutes,  in  his  opinion  the  cause  of  deathvould  be  the  disease  and 
not  the  exertion;  that  a  person  in  this  condition  has  a  high  blood 
pressure  and  brittle  arteries,  and  anything  that  tends  to  increase  that 
blood  pressure  is  liable  to  rupture  them. 

L<ater  on  bis  testimony,  the  Doctor — in  reply  to  a  question  put  by 
the  Referee  to  the  effect  that  if  a  man  would  strain  himself  io  any 
way  from  the  ordinary — as  in  lifting  a  log,  would  snch  an  act  of  lift- 
ing be  liable  to  rupture  a  blood  vessel,  said  it  would  depend  upon  the 
strain  produced  in  that  blood  vessel,  and  that  such  an  act  would  not 
produce  a  strain.  His  explanation  of  this  answer  as  given  in  the  con- 
text of  the  testimony  is  meaningless.  The  testimony  of  this  witness 
as  a  whole  was  evasive  and  contradictory. 

After  a  careful  perusal  of  the  testimony  submitted  in  this  case,  the 
jtreponderance  of  evidence  is  to  the  effect;  that  the  deceased,  the  bus- 
hand  of  the  claimant,  an  employe  of  the  defendant,  on  Beptember  14, 
mm,  white  coming  in  from  the  woods,  found  a  log  of  considerable 
size  in  the  way,  and  while  attempting  to  throw  it  out  of  the  road,  was 
seized  with  an  attack  of  apoplexy,  and  died  within  a  few  minutes. 
From  this  chain  of  events  the  conclusion  is  that  the  deceased  suffered 
violence  in  the  course  of  his  employment. 


It  Ik  hereby  ordered  that  the  defendant,  The  Lake  Ariel  Lumb^ 
Company,  pay  to  the  claimant,  Ella  Wilcox,  40%  of  flQ  per  week  or 
Sfi  per  week  for  a  period  of  300  weeks  from  September  14,  1916,  and 
further  pay  to  the  said  Ella  Wilcox  flOO  for  the  expenses  of  the  last 
sickness  and  burial.    The  claimant  may  file  her  bill  of  costs,    iqIc 


Dupiuchok  V.  Colonial  Iron  Co. 

(3  Dept.  Reports  8364.) 

Phi/tioal  otmdition  of  emptoi/e — Prior  to  accident. 

While  lifting  a  piece  of  coal  m  the  course  of  liis  em  ploy  men  t,  the  cluimant  agKra- 
vQted  a  previouslr  existing;  syphilitic  condition  which  resulted  in  an  aneurysm  nf 
the  ascending  aorta.  Held,  that  the  claimant  has  sustained  an  accident,'  and  the 
award  of  the  Referee  was  affinned. 


Appellant  represented  by  John  H.  McCann,  Ebenmbiirg. 
Appellee  represented  by  Simon  Sell,  Bedford. 

OPINION  Br  MACKEY—Chairnian— November  27,  l»17. 

The  trlaimunt  was  employed  by  the  defendant  company  as  a  coal 
miner.  On  November  27, 1916,  about  2  P.  M.  while  ao  engaged  in  lift- 
ing a  heavy  lump  of  coal  from  the  Soor  of  the  mine  into  a  car,  he  felt 
a  sharp  pain  in  his  chest  and  immediately  ceaBed  work.  Subsequently 
thereto  his  physical  condition  became  worse  and  he  has  been  unable  to 
work  since  that  time.  The  testimony  of  the  son  of  the  claimant,  p. 
14-20,  conAnned  the  evidence  given  by  the  claimant. 

The  testimony  of  I>r.  J.  W.  Gaines  (p.  9  to  11,  30-32),  was  to  the 
effect:  that  the  claimant  was  admitted  to  the  Altoona  Hospital  Janu- 
ary 23, 1917,  and  discharged  January  31, 1917 ;  that  during  his  stay  in 
the  hospital  an  X-ray  of  the  chest  showed  an  aneurysm  of  the  ascend- 
ing aorta ;  that  two  Wassennan  tests  were  made  at  the  hospital,  both 
of  which  were  decidedly  positive,  indicating  an  active  syphilitic  con- 
dition; the  patient  was  given  anti -syphilitic  treatment  and  rest  in 
bed,  which  improved  the  condition  somewhat,  that  such  a  condition 
could  be  affected  by  a  strain. 

From  the  testimony  of  Dr.  D.  W.  Davis  (p.  21  to  26),  it  appears: 
that  his  examination  of  claimant  disclosed  an  aortic  aneurysm;  that 
violent  exercise  would  cause  the  walls  of  the  blood  vessels  to  yield  if 
they  were  diseased;  that  his  condition  precluded  the  possibility  of 
working  and  that  there  is  no  permanent  recovery  therefrom. 

Dr.  James  F.  Price  testified  (p.  27-28)  to  the  effect;  that  his  ex- 
amination of  the  claimant  disclosed  the  same  condition  as  Dr.  Davis 
found  and  corroborated  Dr.  Davis'  opinions  and  findings.  Moreover, 
that  medical  authorities, — as  Ashhurst  and  Roberts — give  strain  as  a 
cause  of  aortic  aneurysm. 

The  testimony  of  Dr.  F.  A.  Donlon  was  to  the  effect;  that  in  his 
opinion.  aneurj'Mm  of  the  ascending  aorta  is  almost  invariably  of 
syphilitic  origin;  that  if  man  suffering  from  this  condition,  as  deter- 
mined by  the  Wasserman  test,  gives  a  history  of  a  strain,  and  is  i(\\h^ 


abled — Buch  disability  would  be  due  to  the  diseased  condition;  that  a 
syphilitic  condition  of  the  aorta  would  develop  without  an;  tran- 
matic  injury. 

CITATIONS  FEOM  MEDICAL  LITBRATUEE  ON  THE  CAUSE  OP 
ANEURYSM  OF  THE  ASCENDING  AORTA. 

Da  Costa,  Modern  Surgery,  5th  Edition,  1908,  p.  359: 

Causes  of  Aneurysm — "Gradual  diBtention  of  arterial 
coats  which  are  in  a  condition  of  arterial  sclerosis,  or  of 
coats  whose  resisting  power  is  lowered  because  of  athe- 
roma, may  cause  aneurysm.  Hence  the  cause  of  scler- 
osis and  atheroma  are  also  causes  of  aneurysm.  The 
principal  cause  of  aneurysm  is  increased  blood  pressure. 
This  increase  may  be  brought  about  by  severe  labor;  by 
sudden  strains  as  in  lifting;  by  violent  efforts  as  in 
rowing  in  a  boat  race;  by  chronic  intestinal  nephritis; 
by  hypertrophy  of  the  heart;  by  alcoholic  excess  and 
by  syphilis.  Arterial  disease  is  commonest  in  the  large 
vessels  and  in  the  aged,  but  it  may  occur  in  youth.  When 
an  aneurysm  follows  a  strain  it  may  be  due  to  lacera- 
tion of  the  media  (middle  coat  of  artery)  and  loss  of  re- 
sistance at  a  narrow  point." 

Kelly,  Practice  of  Medicine,  1910,  page  497: 

"The  causative  factors  in  general  are  those  of  arterio- 
sclerosis of  which  aneurysm  is  a  result.  Major  signifi- 
cance attaches  to  syphilis  and  excessive  muscular  strain, 
whence  aneurysm  are  most  common  in  the  male  sez' 
(86%  cases.)" 

Osier,  Practice  of  Medicine,  7th  Edition,  1909,  p.  85: 

"The  causes  which  favor  arterio-sclerosis  prevail  in 
aortic  aneurysm,  particularly  syphilis  and  overwork." 
Concerning  syphilis  the  Doctor  writes,  p.  848-849: 
"Syphilis  is  one  of  the  most  important  single  causes. 
There  is  a  local  syphilitic  arteritis,  most  commonly  seen 
in  the  aorta — a  mesaortitis — which  is  a  prime  factor  in 
the  production  of  aneurysm."  Concerning  overwork  he 
further  writes,  p.  849:  "Overwork  of  the  muscles  acts  by 
increasing  the  peripheral  resistance  by  raising  the  blood 
pressure." 

FINDINGS  OF  FACT. 

First.  There  is  a  history  of  a  strain  while  lifting  a  large  piece  of 
coal.  Sucli  a  strain  would  increase  the  blood  pressure,  if  the  vessels 
were  diseased  to  a  marked  degree,  the  pressore  would  be  patho- 
logically great  and  the  danger  of  rupture  potentially  present,  which 

would  become  kinetic  on  slight  exertion.  ("  ",-..-.,-,1^ 
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Second.  Consequent  to  this  strain,  the  claimant  immediately  ex- 
perienced pain  in  the  chest,  where  are  located  the  largest  blood  ves- 
sels in  the  body — the  common  site  for  anenryBms.  Moreover,  he  was 
disabled  immediately. 

Third.  X-ray  examination  revealed  an  undue  yielding  of  the  walls 
of  the  ascending  aorta — the  formation  ol  an  aneurysm,  which  is  the 
result  of  arteriosclerosis.  The  diseased  walls  probably  yielded 
under  the  influence  of  the  strain  of  lifting  coal  to  the  point  of  pro- 
ducing the  first  obtrusive  symptoms  of  aneurysm. 

Fourth.  The  diagnosis  of  an  active  ^rphilitic  condition  in  the 
claimant  was  positively  determined  by  two  plus  Wasaerman  reac- 
tions. This  is  a  chronic  infection  and  no  doubt  was  present  in  an 
advanced  stage  at  the  time  of  the  strain.  The  most  deleterious 
factors  in  the  causation  of  aneurysm — syphilis  and  over-exertion, 
probably  worthed  consecutively  in  this  case;  first  the  syphilis  over  a 
long  period  of  time  and  secondly  a  sudden  exertion. 

Fifth.  The  evidence  of  three  physicians  who  testified  in  this  case 
was  to  the  effect  that  the  constitutional  condition  from  which  the 
man  was  suffering  could  be  aggravated  by  a  strain-or  over-exertion. 
This  is  confirmed  by  the  opinions  of  the  writers  quoted  above. 

From  a  careful  perusal  of  the  testimony  submitted  in  this  case, 
the  following  conclusion  is  drawn: 

That  the  claimant,  white  lifting  a  lump  of  coal  in  the  course  of  his 
employment,  on  November  27,  1916,  submitted  himself  to  a  strain  or 
an  act  of  over-exertion  which  aggravated  a  pre-existing  syphilitic 
diseiise  of  the  ascending  aorta,  sufficiently  to  cause  the  walls  of  that 
vessel,  previously  dilated  to  some  extent,  to  yield  beyond  the  limit 
(if  tolerance  and  thus  established  a  vicious  sycle,  by  reason  of  which 
tlie  claimant  has  been  disabled  since  the  date  of  the  accident. 

The  award  of  the  Keferee  is  affirmed  and  appeal  dismissed. 


•Belmonte  v.  Connor. 

(3  Dept.  Reports  3359.) 

Employe — Ai  to  who  are  employe!. 

Tho  ileceHsed  waa  engaped  in  qnaiTfing  Btone  for  a  certain  price  per  load,  when 
Itn  was  acddentaUy  killed.  The  defendant  bad  absolute  control  over  the  deceased 
ftu  to  when,  how  and  where  he  shonid  work,  with  the  right  of  discharge.  Held,  that 
t  he  relationship  of  employer  and  employe  existed  and  the  award  of  the  Befene  waa 
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Appellant  represented  by  Wm.  O.  Wright,  Philadelphia. 
Appellee  represented  by  Owen  J.  Roberts,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— November  27,  1»17. 

The  material  facta  in  this  case  found  by  the  Referee  and  accepted 
liy  us  as  conclusive  are  as  follows:  The  deceased  husband  of  the 
claimant,  with  three  other  men,  had  for  some  time  previous  to  April 
21,  1917,  been  engaged  in  quarrj'ing  stone  in  the  northeast  section  of 
Philadelphia  in  a  quarry  leased  by  the  defendant  from  its  owner. 
The  defendant  had  entered  into  an  agreement  with  the  deceased  and 
his  companions  that  they  were  to  blast,  break  and  load  the  stone  on 
defendant's  wagons  for  the  sum  of  f2  per  load ;  the  dynamite  and 
tools  used  in  the  operation  to  be  furnished  by  the  deceased  and  his 
fellow  worltmen.  While  thus  in  the  course  of  his  occupation  or  em- 
ployment for  the  defendant,  the  deceased  received  injuries  by  a  pre- 
mature explosion  which  resulted  in  his  death. 

We  also  find  from  the  testimony  that  the  defendant  had  absolute 
control  over  the  deceased  as  to  the  time  when  he  was  to  worli,  from 
what  part  of  the  quarry  to  talie  the  stone  and  where  he  was  to  work, 
The  defendant  had  the  power  at  any  time  to  discharge  the  deceased. 
In  other  words,  there  was  nothing  in  the  relationship  between  the 
defendant  in  this  case  and  the  deceased  to  distinguish  them  from  any 
employer  and  employe  except  as  to  the  method  of  computing  wages  or 
remuneration  for  the  worit  done.  In  all  other  respects  the  testimony 
shows  that  the  defendant  had  reserved  to  himself  all  the  ordinary 
rights  of  an  employer  both  as  to  direction  and  manner  in  which  the 
worit  was  to  be  done  and  power  to  discharge. 

The  only  question  that  has  been  raised  in  this  appeal  is  whether  or 
not  the  deceased  was  an  employe  within  the  meaning  of  our  Act  or 
whether  he  was  an  independent  contractor.  The  defendant  has  ni^ed 
that  Hedglin  v.  Lalie  Ariel  Lumber  Company,  3  Dept.  Reports,  page 
(ill,  rules  this  case.  We  are  not  persuaded  that  it  does.  In  that  case 
the  deceased  was  admittedly  a  watchman  for  George  A.  ManderriUe, 
who  had  entered  into  a  written  contract  with  the  Lalte  Ariel  Lumber 
Company  by  the  terms  of  which  he  undertooli  to  do  certain  work  un- 
der a  contract  price  of  so  much  per  foot  for  sawed  lumber  delivered 
on  the  cars.  The  Lake  Ariel  Lumber  Company  had  no  control  over 
liim  in  any  respect,  except  the  right  to  enforce  the  specific  terms  of 
that  written  contract.  The  defendant  had  no  power  of  discharge  nor 
bad  it  reserved  to  itself  the  right  to  govern  Hedglin's  actions  in  any 
particular.  Neither  is  this  case  controlled  by  Equi  v.  Koelle-Spaeth 
Company,  3  Dept.  Reports,  page  204.  Judge  Audenried  clearly  based 
the  opinipn  in  that  case  upon  the  fact  that  Equi  executed  a  contract 
to  do  certain  work  that  required  neither  personal  service. nor  personal 
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attention.  Equi  took  a  contract  to  have  certain  work  performed 
which  had  no  reference  whatsoever  to  whether  or  not  he  personally 
waa  upon  the  premises. 

The  case  under  consideration  is  a  typical  one  of  personal  employ- 
fflent  where  the  employe  was  always  under  the  direction  and  control 
of  the  employer.  The  method  of  remuneration  does  not  control  the 
nature  of  the  employment  in  any  degree. 

We,  therefore,  hold  that  the  deceased  at  the  time  he  received  the 
injury  which  resulted  In  his  death  was  an  employe  of  the  defendant. 

The  award  is  accordingly  affirmed  and  the  appeal  dismissed. 


•Howgard  v.  J.  W.  &  A.  P.  Howard  Co. 


IE,  in  Oe  coiuse  of  his  employment,  anthrax  bacilli  eater  th«  bodr  of  a  '« 
through  a  cut  or  abruBion  of  the  i^d,  the  phjtical  contact  between  Uie  gcim 
and  the  portal  of  entry  thus  previously  eiiating,  U  violence  to  the  physical  itnic- 
tnre  of  hia  body,  and  he  baa  sustained  an  accident  and  it  ia  immaterial  whether 
the  cut  or  abrasion  was  itself  received  in  this  course  of  employment  or  not. 


Appellant  represented  by  Kincaid  &  Kincaid,  Corry. 
Appellee  represented  by  Frank  P.  Martin,  Pittsburgh. 

OPINION  BY  MACKEY—Cbairmau— November  30,  1917. 

The  Pennsylvania  Workmen's  Compensation  Law  of  1915,  Article 
III,  Section  301  provides  "When  employer  and  employe  shall  by 
iigreement,  either  express  or  implied,  as  hereinafter  provided,  accept 
the  provisions  of  Article  III  of  this  Act,  compensation  for  personal 
injury  to,  or  for  the  death  of,  such  employe,  by  an  accident  in  the 
-  course  of  his  employment,  shall  be  made  in  all  cases  by  the  em- 
ployer, etc."  This  section  then  further  provides — "The  terms  'injury' 
and  'personal  injury'  as  used  in  this  Act  shall  be  construed  to 
mean  only  violence  to  the  jthysical  structure  of  the  body,  and  such 
disease  or  infection  as  naturally  results  therefrom,  etc." 

One  of  our  early  definitioQS  was  an  accident  commonly  has  been 
understood  to  be  a  sudden,  sharp  and  brief  experience,  usually  due 
to  some  external  force  or  circumstance,  likely  to  attract  the  atten- 
tion of  the  subject  and  of  others,  and  thus  readily  fixed  in  time 
and  connected  with  a  definite  environment  or  employment."     ,  OoOqIc 
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This  definition  has  been  widened  to  coneiderable  extent  by  the 
Courts  and  the  Board.  Oor  experience  in  the  administration  of  this 
law  has  from  time  to  time,  jnstifled  in  its  enlargement  or  modi- 
fication. In  the  case  of  Roller  v.  Drueding  Brothers  Company,  3 
Dept.  Reports,  202  in. affirming  our  award  to  a  claimant  who  had 
KufiFered  dermatitis  by  handling  hides  which  bad  been  preserved  by 
a  poisonous  ingredient,  Audenried,  P.  J.  >'o.  4  Court.  Philadelphia, 
inter  alia,  said:  "It  is  conceded  that  cases  of  occupational  disease 
are  not  within  the  benefit  of  the  statute.  In  the  matter  before  the 
Court  the  claimant's  disorder  was  of  a  different  character.  Derma- 
titis  LB  Qot  a  necessary  or  usual  incident  to  working  in  a  leather 
dressing  factory.  The  presence  of  poison  such  as  chromic  acid  in 
the  hides  handled  by  the  claimant  was  purely  fortuitous  and  not 
a  thing  to  have  been  expected  •  •  •  •  •  an  accident  is  anything 
that  happens  without  design  or  an  nnforseen  effect;  especially  a 
mishap ;  ao  event  happening  without  the  concurrence  or  the  will  of 
the  person  by  whose  agency  it  was  caused.  *  *  * 

"The  definition  given  by  the  Legislature  to  the  words  'injury'  and 
'personal  iujury'  as  employed  in  the  Act  amounts  to  nothing  more 
4han  thi8:  that,  in  order  to  be  within  its  benefit  an  injary  must  be 
one  that  affects  the  body  as  distinguished  from  the  mind,  and  must 
be  produced  by  contact  between  the  body  and  some  external  object. 
The  word  'violence'  in  this  connection  does  not  imply  the  idea  of  the 
application  of  any  particular  d^ree  of  force." 

In  Smith  v.  Qeneral  Crushed  Stone  Company,  2  Dept.  Reports, 
1022,  we  said  "violence  to  the  physical  structure  of  the  body  should 
be  construed  as  including  any  sudden,  abrupt  change  in  the  physical 
structure  or  tissues  of  the  body  attributable  to  the  sufferer's  employ- 
ment in  the  employer's  service,  whether  such  change  is  the  result 
of  a  blow  or  other  plivMical  force  applied  from  without,  or  of  some 
external  force  of  nature,  as  cold  or  heat,  operating  directly  on  that 
part  of  the  body  injuriously  affected,  or  of  a  strain  or  other  internal 
disturbance  of  the  bodily  tissues." 

With  these  definitions  in  mind  and  remembering  that  we  have 
awarded  compensation  for  dermatitis,  frost-bite,  heat  prostration, 
stroke  of  lightning  and  sudden  exposure  to  poisonous  gases,  and 
that  other  jurisdictions  by  the  same  course  of  reasoning  have  awarded 
compensation  for  ivy  poisoning  suffered  in  the  course  of  employment 
(Plass  V.  Central  New  England  Railroad  Co.,  115  N.  Y.  Supp.  854) 
the  time  has  arrived  when  we  must  enter  into  an  exhaustive  study 
as  to  how  far  the  invasion  of  the  human  body  by  the  germ  of 
anthrax  can  be  considered  an  accident  suffered  in  the  course  of 
employment. 

We  must  bear  in  mind  that  iu  Sawisky  v.  Foerderer,  2  Dept.  Re- 
ports 835,  we  held  that  "an  employe  is  not  entitled  to  compensation 
on  account  of  disease  contracted  by  germ  infection  or  otherwise 
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uuleHB  such  disease  Daturall;  results  or  develops  from  violence  to 
the  physical  structure  of  the  body  of  the  employe  sustained  by  him 
in  the  course  of  his  employuieut,"  and  that  ia  Beaton  v.  Hero  Manu- 
facturing Company,  2  Dept.  Reports,  845,  we  held  "an  employe  is 
not  entitled  to  compensation  for  an  injury  which  is  slow  in  develop- 
ment and  is  the  result  of  long  continued  exposure  to  acid  furaes. 
Such  an  injury  is  in  the  nature  of  an  occupational  disease,  and  not 
the  result  of  "violence  to  the  physical  structure  of  the  body." 

After  reviewing  these  cases  we  concluded  in  Boiler  v.  Dreuding 
Brothers  Company  2  Dept.  Reports  1230  as  sustained  by  Judge 
Audenried  in  3  Dept.  Reports,  202,  that  the  dermatitis  there  suffered 
was  in  the  same  category  of  violence  to  the  physical  structure  of  the 
body  as  the  "frost-bite"  in  Smith  v.  General  Crushed  Stone  Company 
(gupra)  for,  we  said,  "It  is  not  a  disease.  It  is  sudden  in  its  action. 
It  directly  affects  the  physical  tissues  of  the  body.  It  is  not  the 
secondary  result  of  some  idiopathic  or  other  disease.  The  force 
which  causes  the  injury,  though  a  natural  one,  proceeds  from  without 
and  is  encountered  in  the  course  of  the  employe  service. 

In  the  light  of  these  decisionB  let  us  now  consider  the  subject  of 
anthrax.  The  Bureau  of  Labor  Statistics  of  the  United  States  De- 
partment of  Labor  in  January,  1917,  issued  a  bulletin  on  this  subject. 
We  therein  And  that  anthrax  is  primarily  a  disease  of  animals 
such  as  cattle  and  sheep  but  is  transmitted  to  man  in  a  number  of 
occupational  pursuits.  In  man  contagion  commonly  occurs  through 
i>n  abrasion  of  the  skin  resulting  in  the  so-called  "malignant  pustule" 
or  "malignant  edema."  Human  beings  contract  the  disease  mainly 
through  the  handling  of  infected  animal  materials  either  when  these 
materials  are  obtained  by  them  directly  from  animals  or  when  they 
are  being  transported  or  handled  in  industrial  processes.  Human 
anthrax  is  caused  by  the  entrance  into  the  body  of  anthrax  bacilli 
or  spores,  and  by  tbeir  rapid  development  and  multiplication  in 
the  favorable  media  therein  encountered.  In  a  majority  of  cases 
inoculation  takes  place  through  a  scratch  or  cut  in  the  skin;  in 
such  cases  external  anthrax  results.  At  times  the  germs  are  inhaled 
and  infect  the  respiratory  organs,  or  enter  with  food  into  the 
digestive  tract;  this  is  the  origin  of  internal  anthrax,  with  its  two 
forms,  pulmonary  and  gastro-intestinal. 

The  most  numerous  cases  of  anthrax  occur  among  persons  who 
handle  for  purposes  of  manufacture  materials  derived  from  infected 
animals.  Such  materials  include  those  used  in  the  wool  industry, 
the  manufacture  of  leather  and  leather  goods.  Work  on  bristles 
and  hair  and  making  artificial  manure.  It  is  reported  that  Bussia 
and  Italy  are  most  severely  affected  by  both  animal  and  human 
anthrax;  and  while  this  disease  is  quite  rare  In  our  0000617,  ^^ 
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worse  ravages  are  reported  from  Asiatic  countries  such  as  Siberia, 
Persia,  Asia  Minor,  Tibet,  China  and  India.  This  is  particularly 
important  at  the  present  time  when  our  Industrial  vorfcers  in  tanner- 
ies are  handling  so  many  hides  from  these  countries,  particularly 
Ohina.  Under  the  Infectious  Disease  Reporting  law  of  our  stafe 
there  were  but  49  cases  of  anthrax  reported  between  July  1,  1913 
and  January  1,  1916  and  almost  the  entire  group  contracted  the 
disease  in  handling  hides  and  skins.  The  fact  that  during  this  period 
I  here  were  so  few  instances  of  this  disease  among  the  many  thou- 
sands of  workers  thus  engaged  in  an  important  observation  in  our 
study  of  the  legal  aspect  involved  in  the  contraction  of  this  disease 
and  renders  an  obsen'ation  of  Judge  Audenried  in  Boiler  v.  Dnieding 
Brothers  (supra)  as  to  dermatitis  quite  pertinent.  He  said  "derma- 
titis is  not  a  necessary  or  usual  incident  to  working  in  a  leather 
dressing  factory.  The  presence  of  poison  such  as  chromic  acid  in 
the  bides  handled  by  the  claimant  was  purely  fortuitous  and  not 
a  thing  to  have  been  expected.  He  was  not  bound  to  anticipate, 
as  the  probable  consequence  of  carrying  out  the  task  allotted  to 
him  by  the  defendant,  that  be  would  meet  with  the  barm  that  befell 
him  •  *  *  "  •  it  is  impossible  to  see  how  the  claimants  attack  of 
dermatitis  can  be  described  as  anything  else  but  accidental." 

Investigation  has  shown  that  the  bacillus  of  anthrax  is  a  cylindri- 
cal or  rodlike  body  whose  dimensions  are  capable  of  definite  ascer- 
tainment. After  its  entrance  into  the  human  body  it  multiplies  with 
great  rapidity  by  breaking  up  into  integral  parts  or  by  means  of 
fpores.  8o  much  for  the  pathological  study  of  the  subject.  It 
becomes  necessary  for  us  to  determine  whether  or  not  under  the 
foregoing  facts  a  claimd'nt  who  has  contracted  anthrax  in  the  course 
of  his  employment  can  be  compensated  as  having  suffered  violence 
to  the  physical  structure  of  his  body,  or  wljether  he  has  suffered  an 
"  occupational  disease  as  outlined  by  us  in  Beaton  v.  Hero  Manufac- 
turing Company  and  Sawisky  v.  Foerderer  (supra).  The  Massachu- 
setts cases  cannot  be  considered  as  precedents  in  the  interpretation 
of  our  Act.  The  framers  of  the  law  of  that  state  drew  their  Act 
to  cover  "personal  injury"  and  by  inadvertently  omitting  the  words 
"by  accident"  unwittingly  gave  Massachusetts  a  law  covering  occu- 
t>ational  diseases.  Anthrax  is  then  included  in  their  list  of  compen- 
sable subjects  without  reference  to  the  question  now  before  us. 

This  result  was  reached  in  California  by  the  amendment  of  1915 
when  the  words  "by  accident"  were  stricken  from  that  law  leaving 
the  Act  on  like  terms  with  Massachusetts.  In  several  states  the  idea 
has  seemed  to  prevail  that  compensation  for  anthrax  should  be 
granted  where  satisfactory  evidence  established  the  entrance  of  the 
bacillus  into  the  body  by  means  of  a  wound  or  break  in  the  skin 
that  had  been  suffered  in  the  course  of  employment.    In  other  words, 
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the  thought  seemed  to  be  that  where  it  was  satisfactorily  establisheil 
that  a  workman,  in-  the  course  of  his  employment,  had  sustained! 
snch  physical  violence  to  his  body  that  an  open  'break  of  his  akin 
followed  and  the  bacillus  anthrax  had  sought  such  a  wound  as  tlie 
portal  of  entry,  it  then  could  be  called  an  infection  naturally  fol 
towing  tha  original  injury.  In  fact  our  Board  in  McGauley  v. 
Imperial  Woolen  Company,  Youngkin  v.  Beggs  &  Cobb  Tanning  Com-  ' 
pany  and  other  cases  of  admitted  anthrax  has  required  the  proof 
of  an  earlier  injury  in  the  course  of  employment  which  would  provide 
the  portal  of  entry  for  the  anthrax  bacilli.  Is  this  logical?  Given 
the  anthrax  germ  as  a  readily  distinguishable  identity  with  definite 
proportions  coming  in  contact  with  the  human  body  and  gaining 
an  entrance  into  the  same  by  means  of  a  break  in  the  texture  of  the 
skill, — why  is  not  that  contact  in  itself  violence  to  the  physical  struc- 
ture of  the  body?  Tbe  scientists  tell  us  that  its  effect  is  at  once 
noted  in  the  changed  condition  of  the  affected  area.  The  i>athological 
change  is  immediate  and  its  rapid  progress  certain.  It  requires  but 
a  period  of  not  over  three  days  from  its  first  contact  to  develop 
Into  its  most  malignant  and  fatal  form. 

A  workmen's  compensation  law  fixes  no  standard  for  the  physi- 
cal condition  of  a  workman.  As  was  said  by  our  Brother  Leech  in 
Bmith  V.  Fittsbui^h  Coal  Company,  2  Dept.  Reports,  1119,  "The 
Workmen's  Compensation  Act  does  not  prescribe  any  standard  of 
health  or  physical  condition  to  which  the  workmen  of  the  State  must 
conform  to  qualify  for  compensation  nor  does  it  imply  a  warranty 
on  the  employe's  part  that  he  is  free  from  latent  disease  or  physi- 
cal defect  which  may  develop  into  serious  injury  if  excited  into 
activity  through  his  exertions  in  the  course  of  his  employment."  This 
t'ollows  Judge  Braley  in  Crowley  v.  Lowell  111  N.  E.  786  (Mass. 
1916).  Smith  v.  Pittsburgh  Coal  Company  (supra)  was  affirmed 
by  Shafer,  P.  J.  of  the  Common  Pleas  of  Allegheny  County  on  March 
21,  1917,  Therefore,  if  a  workman  has  suffered  a  break  in  his  skin 
from  any  cause  whatsoever  and  continues  to  prosecute  his  daily 
employment  be  cannot  be  barred  from  compensation  if  ahy  accidental 
cause  exaggerates  or  further  develops  that  condition.  If  a  work- 
man has  a  scratched  or  chapped  hand  or  a  sore  upon  bis  neck  or  a 
pimple  upon  his  face  and  under  the  direction  of  his  employer  handles 
skins,  bides  or  wools  infected  by  the  anthrax  bacilli,  we  hold  that 
the  physical  contact  between  that  germ  and  the  portal  of  entry  thus 
iireviously  existing  is  violence  to  the  physical  structure  of  his  body 
and  that  the  workman's  experience  in  this  respect  constitute  an 
accident  in  the  course  of  his  employment. 

This  situation  is  readily  distinguishable  from  the  typical  cases 
of  occupational  diseases  or  those  received  in  the  course  of  employ- 
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ment  of  tiDtraceable  inception  and  gradual  and  InsidionB  growth 
Much  as  those  that  we  canoot  trace  to  being  received  at  some  certain 
time  and  in  which  there  is  no  sudden  or  violent  change  in  the  condi- 
tion of  the  physical  structure  of  the  body. 

In  Boiler  v.  Dmeding  Brothers  2  Dept.  Reports,  1231,  we  said, 
"If  the  injury  can  be  traced  to  some  certain  time  when  there  was 
a  sudden  or  violent  change  in  the  condition  of  the  physical  Btmcture 
of  the  body,  as  when  poisonous  gases  were  inhaled  which  damage 
the  physical  structure,  these  personal  injuries  were  sot  meant  to  be 
excluded  and  are  compensable." 

Cochrane,  J.  in  allowing  compeosatiou  to  a  claimant  suffering  an 
injury  from  anthrax  bacilli  in  Hiers  v.  Hull  &  Co.,  164  X.  Y.  Sapp. 
76  said  "There  is  a  broad  distinction  between  the  present  case  and 
the  case  of  an  occupational  -disease.  The  latter  is  incidental  to  the 
occnpation,  or  is  a  natnral  outcome  thereof.  It  is  expected,  usual 
and  ordinary.  This  disease  incurred  by  the  claimant  was  unexpected, 
uDQSual  and  extraordinary,  as  much  so  as  if  a  serpent  concealed 
in  the  hides  had  attacked  bim.  There  is  no  difference  in  principle 
because  the  attack,  instead  of  being  made  unexpectedly  by  a  concealed 
serpent  was  made  unexpectedly  by  a  concealed  disease  germ.  There 
seems  to  be  no  question  in  this  case  but  that  the  claimant  contracted 
the  disease  in  the  manner  and  under  the  conditions  above  indicated. 
We  think  the  circumstances  constitute  an  accidental  injury,  within 
the  meaning  of  the  statute." 

Upon  reading  of  the  testimony  in  the  case  under  consideration 
we  hereby  award  a  hearing  de  novo,  time  and  place  to  be  hereafter 
fixed. 


Henderson  v.  LocomotiTe  Stoker  Co. 

Compensation  pagmentt. 

CompeDBation   paymentB  made  to   widow  after  she  had  remarried,   allowed  as  i 
credit  oD  comptfiBHtioii  payments  accruing  to  n  mioor  child. 


Claimant  not  represented. 

Defendant  represented  by  Prank  P.  Martin,  Pittsbui^h. 

ORDER  BY  THE  BOARD— November  30,  1917. 

It  is  hereby  ordered  that  the  petition  for  review  be  dismissed  and 
further,  that  compensation  to  the  widow  shall  cease  as  of  May  21, 
1917,  she  having  stated  to  the  Board  that  she  was  remarried  as  of 
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that  date.  It  is  further  ordered  that  aay  payments  of  compensation 
made  to  her  subsequent  to  May  21,  1917,  shall  be  applied  aa  a  credit 
to  the  compensation  due  and  payable  to  the  minor  child. 


*Grubb8  V.  Buck. 
(3  Dept.  Reports,  3639.) 

Burden  of  proof — When   employer  tet»  up   defense   of  tuit^de  or  injvrv   by   third 

party  for  perional  retuoni. 

If  8  defendant  files  a  petition  for  review  of  a  compensation  agreement  on  tbp 

Itroand  tliat  tiiere  is  no  Uabilitr  because  the  JDJnry  was  inflicted  by  a  tblrd  part;, 

the  burden  rests  npon  him  to  establish  the  facts  set  forth  in  bis  petitioD. 

Claimant  not  represented. 

Defendant  represented  by  Prank  P.  Martin,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— December  7,  1917. 

Petition  for  review  of  agreement. 

On  July  7,  1917,  the  claimant  and  the  defendant  entered  into  an 
agreement  for  compensation,  in  which  it  was  stated  that  Harry  N. 
Grubbs,  son  of  the  claimant,  employed  by  the  defendant,  died  April 
24,  1917,  as  the  result  of  an  accident  happening  on  the  same  day, 
and  that  his  weekly  wages  were  fl5.75,  payable  weekly,  and  that 
the  claimant,  Mrs.  Mary  Grubbs,  was  dependent.  The  defendant 
agreed  to  pay  f3.15  per  week  to  the  claimant  for  3O0  weeks. 

On  October  2,  1917,  the  insurance  carrier  of  the  defendant  com- 
pany filed  its  petition  for  review  of  the  said  compensation  agree- 
ment, ailing: 

"That  the  death  of  the  said  Harry  N.  Qrubbs,  was  due 
to  reasons  personal  to  the  responsible  third  party, 
Herbert  Surry,  and  not  directed  against  him  as  an  em- 
ploye or  because  of  his  employment,  and  compensation 
was  therefore  not  due  from  the  petitioner  for  the  death 
of  said  Harry  N.  Grubbs." 

The  hearing  in  this  matter  was  held  before  the  Compensation 
Board  in  Pittsbui^b,  Wednesday,  November  11,  1917,  and  testimony 
taken. 

When  the  insurance  carrier  presented  its  petition  to  review  the 
said  compensation  agreement,  it  assumed  the  bnrden  of  establishipg 
its  claim  that  the  death  of  the  said  Harry  N.  Grubbs  was  due  to 
reasons  personal  to  the  responsible  third  party,  Herbert  Surry,  and 
'  pot  directed  against  him  as  an  employe  or  because  of  his  employment 
In  this  the  insurance  carrier  has  failed.     There  is  no  -testimi 


which  would  warrant  any  such  conclusion. 
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The  facts  developed  by  the  testimony  taken  show  that  the  deadi 
of  Harrj'  N.  Grubbs  was  due  entirely  to  an  accident  occurring  in  the 
course  of  his  empioyment  and  no  testimony  was  offered  to  show 
that  the 

"injury  was  caused  by  an  act  of  a  third  person,  intended 
to  Injure  the  employe  because  of  reasons  personal  to 
him,  and  not  directed  against  him  as  an  employe  or 
because  of  his  employment." 

The  agreement  executed  in  this  case  is  ratified  and  the  defendant 
directed  to  carry  out  the  terms  thereof.    The  petition  is  diamiased. 


Nickle  V.  Superior  Steel  Co. 
(3  Dept.  Reports,  3465). 
Compenaation — At  io  clnitni  of  non-rettdent  aUent. 
a  alien  parent  not  reaiding  in  tbe  United  States  is  not  entitled  to  compenaation. 


Appellant  represented  by  Harry  Shapera,  Pittsburgh. 
Appellee  represented  by  R.  M.  McWade,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— December  13,  1917. 

It  appears  from  the  claim  petition  presented  in  this  case  that 
the  claimant,  Martha  Nickle,  is  the  mother  of  Albert  Nickle,  who 
lost  his  life  March  20,  1A17,  as  the  result  of  an  accident  occurring 
in  the  course  of  hi»  employment  with  the  defendant  company,  and 
is  based  upon  the  grounds  that  she  was  dependent  upon  the  earn- 
ings of  her  son  for  support. 

The  petition  further  sets  forth  that  the  said  Martha  Nickle,  claim- 
ant, resides  in  Bsomah,  Hassan,  Syria. 

The  claim  was  disallowed  and  the  petition  dismissed  by  the  Referee, 
under  Section  310,  Article  III  of  the  Workmen's  Compensation  Act, 
which  provides,  inter  alia,  that 

"Alien  widowers,  parents,  brothers,  and  sisters,  not 
residents  of  the  United  States,  shall  not  be  entitled  to 
any  compensation." 

The  claimant,  Martha  Nickle,  being  an  alien  parent,  not  reaidtng 

in  the  United  States,  is  clearly  not  entitled  to  any  compeiuatipn.    r  ^ 

The  disallowance  is  affirmed  and  the  appeal  dismissed.  o 


'Zimmerman  v.  SusquehaoDa  Coal  Co. 
(3  Dept.  Reports,  3468). 

Dependenov — Parent  upon  ehUd. 

The  wife  of  the  deceased  employe  whs  not  liviuE  with  him  at  the  time  of  his 
decease,  and  whs  Dot  dependent  npon  him  for  support.  The  mother  was  dcpendpnt, 
and  filed  a  petition  for  compensation.  Held,  that  in  view  of  the  fact  that  the 
wife  was  living  at  the  time  of  the  decedent's  death,  the  claim  of  the  mother  could 
not  be  snstBined- 


Glaimant  represented  by  Albert  Lloyd,  Bbamokin. 
Defendant  represented  by  Robert  A.  Quin,  Wilkes-Barre. 

OPINION  BY  MACKEY— Chairman— December  13,  1917. 

This  case  comes  before  us  nnder  agreed  facts  praying  the  Board 
to  determine  what  compensation,  if  any,  is  due  the  petitioner.  The 
question  involved  is  whether  or  not  the  petitioner,  who  is  the  mother 
of  the  deceased,  is  entitled  to  compensation  as  a  dependent,  dne  to 
the  fact  there  survived  a  widow  who  was  not  living  with  the  de- 
ceased at  the  time  of  his  death  and  was  not  actually  dependent  upon 
him  for  support  at  that  time.  This  must  be  determined  by  Section 
307(7)  whicli  reads  "If  there  be  neither  widow,  widower,  nor  chil- 
di-en,  then  to  the  father  and  mother,  or  the  survivor  of  them,  if 
dependent  to  any  extent  upon  the  employe  for  support  at  the  time  of 
his  death." 

The  fact  that  the  wife  of  the  deceased  was  not  living  with  him 
nor  dependent  upon  him  at  the  time  of  bis  death  does  not  destroy 
Iter  status  as  the  widow  and  therefore,  the  mother,  even  if  dependent, 
is  not  entitled  to  compensation  in  view  of  the  fact  that  the  wife  is 
now  living. 


Radvak  v.  Standard  Sanitary  Manufacturing  Co. 

(3  Dept  Reports,  3540). 

IVaciice  on  Appeal— An  appeal  from  decision  of  Referee  may  ie  contidered  a 
petition  to  review  icfcen  claimant  not  entitled  to  modification  of  agreement. 

An  appeal  from  the  decision  of  the  Referee  modifying  i 
meiit  may  be  considered  by  the  Board  as  a  petition  to  i 
dc  novo  may  be  granted  with  reference  thereto. 

An  employe  who  signs  a  compensation  agreement  after  it  is  explained  to  him 
by  an  interprete-  will  not,  on  a  petition  to  review,  be  granted  a  modificatiou  of 
the  agreement  on  the  ground  that  he  did  not  understand  what  he  was  siKoing, 
when  the  preponderence  of  the  tesHmon;  is  to  the  effect  that  he  did  anderstand  It. 
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UodUeatloD  of  an  asreemaut  will  b«  granted  where  the  Board  is  convinced  that 
there  has  been  fault  on  the  part  of  hoth  defendant  and  claimant  both  aa  to 
whether  a  proper  oifer  had  been  made  by  the  defendant  to  give  lighter  work  to 
(Halmant  and  as  to  the  acceptance  of  anch  lighter  work  bj  the  claimaat. 

Pending  a  proper  adjoatment  of  the  qneation  aa  to  the  change  of  disability 
from  total  to  partial,  compensation  may  be  atupended. 


OPINION  BY  THE  BOARD— December  13,  1917. 

HEARING  de  novo. 

Before  Harry  A.  Mackey,  Chairman,  Jamea  W.  Leecb  and  John  A. 
Scott,  Commisaioners,  September  27,  1917,  Hartje  Building,  Pitts- 
burgh. 

AJPPEABANCBS. 

The  claimant,  Andy  Badvak,  with  his  counBel,  Edward  F.  Duffy, 
and  witness^. 

John  C.  Reed,  Esq.,  with  witnesses  for  the  defendant. 

This  case  comes  before  the  Board  at  Pittsbui^h,  on  an  appeal 
from  the  decision  of  Referee  Christiey  modifying  the  agreement,  at 
wtilch  time  the  claimant's  counsel  contended  that  the  agreement 
was  procured  by  fraud  or  mistake  and  requested  that  the  case  be 
heard  by  the  Board  de  novo.  The  Board,  in  order  to  reach  the  ments 
of  the  case,  continued  the  argument  of  the  appeal  until  its  next 
meeting  at  Pittsburgh,  and  directed  the  claimant  to  file  his  petition 
to  review  the  agreement  and  the  defendant  to  file  its  answer  to 
such  petition.  The  case  having  come  on  to  be  heard  at  Pittsborgh 
September  27,  1917,  the  Board  upon  consideration  of  the  appeal  in 
tlie  light  of  the  petition  to  review  and  the  answer  thereto,  granted 
a  hearing  de  novo  forthwith  and  by  consent  of  parties  took  testimony 
upoo  the  two  questions  involved  in  the  pleadings:  first,  whether 
the  claimant  entered  into  or  signed  the  compensation  agreement 
with  any  knowledge  of  its  contents  so  aa  to  make  it  a  valid  agree- 
ment ;  second,  what,  if  any,  modification  of  the  agreement  is  justified 
by  the  condition  and  extent  of  the  injury  subsequent  to  the  execa- 
tion  of  tlie  agreement  as  shown  by  the  testimony  produced  before 
the  Board. 

The  claimant  speaks  the  Slavonic  language,  but  the  testimony 
shows  that  be  did  not  sign  the  agreement  without  consideration  of 
its  terms.  Representatives  of  the  defendant  had  from  time  to  time 
solicited  an  agreement  from  him  as  is  required  by  law.  The  claimant 
was  not  satisfied  to  sign  any  agreement  presented  to  him,  but  later 
he  brought  with  him  an  interpreter,  M.  Mosurak,  who  explained 
to  him  the  terms  of  the  agreement  submitted  by  defendant.  On 
the  19th  of  January,  1917,  the  claimant  executed  agreement  ^'^ 
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61^2,  by  affixing  his  mark,  witne^ied  by  M.  Mosurak,  his  ioterpreter. 
The  claimant  himself  denies  that  he  fully  undenitood  the  agreement 
in  all  its  terms,  but  the  preponderance  of  the  testimony  is  to  the 
effect  that  he  understood  substantially  what  he  was  signing.  The 
agreement  describes  his  injury  and  fixes  his  weekly  wages  at  }13 
per  week,  his  compensation  payments  at  f6.50,  duration  of  the  weekly 
l.ayment8  to  continue  within  the  limitations  of  the  Act.  The  testi- 
mony shows  that  the  material  facts  as  set  out  in  the  agreement  are 
correct  and  that  the  validity  of  the  agreement  is  sustained  by  the 
weight  of  the  evidence.  The  further  question  ttefore  the  Board  is  the 
same  that  was  considered  by  the  Referee.  On  this  branch  of  the  case, 
the  Board  from  a  full  consideration  of  the  evidence  produced  makes 
the  following 

FINDINGS  OF  FACT. 

First.  That  neither  the  claimant  nor  defendant  at  the  time  of 
the  making  renewal  or  extension  of  the  contract  of  hiring  served  an 
express  statement  in  writing  rejecting  the  provisions  of  Article  III, 
as  required  by  section  302-(a). 

Second.  That  Andy  Radvak  was  on  the  2l8t  of  October,  1916, 
in  the  employ  of  the  Standard  Sanitary  Manufacturing  Company 
I'iling  sinks  and  sustained  injuries  to  his  left  hand.  That  he  was 
receiving  at  the  time  of  the  accident  a  weekly  wage  of  J13. 

Third.  That  the  claimant's  disability  on  January  17,  1917,  time 
of  the  signing  of  the  agreement,  was  total  and  that  he  had  received 
from  the  defendant  medical  attention,  longer  than  the  period  of  the 
f^rst  fourteen  days  after  his  disability  began;  that  he  also  received 
compensation  for  total  disability  to  March  12, 1917,  being  the  sum  of 
tl22.43. 

Fourth.  That  the  claimant  submitted  his  injured  hand  to  two 
operations,  but  refused  to  undergo  a  third  operation  and  has  con- 
tinued to  t>athe  and  massage  the  hand  as  suggested  by  his  own 
physician  until  the  time  of  the  present  hearing;  that  it  is  not  certain 
from  the  medical  testimony  that  further  operations  on  the  hand 
wiU  improve  it. 

Fif ch.  The  claimant  has  had  fifty  per  cent,  of  motion  in  bis  hand 
since  March  12,  1917  and  has  not  lost  the  use  of  his  hand  as  con- 
templated in  section  306-(c),  but  that  the  process  of  healing  has 
left  the  tendous  of  the  hand  constricted,  which  condition  will  im- 
prove by  massage  and  the  use  of  his  hand  in  such  labor  as  is 
suited  to  the  present  condition  of  the  injuries;  that  lie  has  normal 
use  of  the  thumb,  all  the  fingers  flex,  but  not  perfectly,  the  claimant 
being  unable  to  close  his  hand  into  the  palm  so  that  the  gripping 
power  of  the  hand  is  not  over  thirty  per  cent. 
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Sixth.  That  od  or  about  March  12,  1917,  he  waB  declared  by  the 
detendant's  phyeiciao  able  to  do  some  work  with  the  injured  hand 
and  was  offered  by  the  defendant  two  positions;  one  to  do  firing 
about  the  plant,  the  other  to  carry  and  place  iH-ass  castings  at  a 
daily  wage  of  $2.25;  that  he  refused  to  accept  either  place  offered 
and  asked  for  lighter  work  such  as  watchman's  work;  that  he  has 
made  no  effort  to  procure  work  from  any  other  employer  and  it 
does  not  appear  whether  be  can  perform  light  work  without  con- 
BJderable  pain. 

DISCUSSION. 

The  testimony  in  this  case  convinces  the  Board  that  there  has 
been  fault  on  the  part  of  both  the  defendant  and  the  claimant.  In 
view  of  the  serious  injury  to  the  claimant's  hand  and  of  the  fact 
that  at  the  time  the  defendant  ceased  to  pay  compensation  and 
instituted  proceedings  to  modify  the  agreement  from  total  to  partial 
disability,  the  hand  had  not  healed  and  recovered  its  powei  to  any 
great  extent,  and  that  the  offer  of  work  to  the  claimant  made  by 
the  defendant  was  not  such  work  as  the  condition  of  his  hand  at 
(bat  time  made  it  practical  for  him  to  accept.  The  defendant's  in- 
ability  or  unwiUiuguess  to  furnish  him  employment  of  a  lighter  char- 
"acter  such  as  watching  or  handling  light  articles,  pushing  cars 
or  machinery  which  the  testimony  shows  he  could  do,  fails  to  afford 
the  Board  any  satisfactory  basis  upon  which  it  can  determine  that 
the-  total  disability  had  changed.  On  the  other  band  the  lack  of 
effort  on  the  part  of  the  claimant  to  seek  elsewhere  light  employ- 
ment such  as  it  appears  to  the  Board  it  was,  and  now  is  possible 
for  the  cluiiiiant  to  do,  shows  a  disposition  on  his  part  to  malinger 
which  cannot  be  encouraged  by  the  Board. 

We  have  therefore  decided  that  the  claimant  is  entitled  to  total 
compensation  to  August  1,  1917,  and  that  compensation  payments 
shall  be  suspended  from  August  1,  1917  until  January  1,  1918,  and 
tliat  the  defendant  shall,  in  the  meantime,  offer  the  claimant  some 
lighter  work  than  firing  or  carrying  brass  castings  as  offered  March 
12,  1917,  if  it  has  such  employment  to  offer,  and  the  claimant  shall 
accept  such  work  or  make  an  effort  elsewhere  to  perform  such  work 
as  he  is  able  to  perform  and  report  to  the  Board  at  its  meeting  in 
Pittsburgh  December  20,  1917,  at  which  time  upon  bearing  what,  if 
any,  progress  has  been  made  in  the  line  of  these  suggestions  to  both 
claimant  and  defendant,  final  disposition  of  the  case  will  be  made. 
If  the  claimant  secures  employment  either  with  the  defendant  or 
with  some  other  employer  his  rate  of  wages  shall  be  taken  as  a 
basis  on  which  to  fix  his  partial  d'sability,  when  an  order  will  be 
made  on  that  h»»\s  fixing  the  compensation  from  August  1,  1917. 
the  time  to  which  compensation  for  total  disability  is  allowed.  If 
no  effort  shall  luivf  been  made  by  the  claimant  to  work  the  compensa- 
tion payments  will  be  further  suspended. 


ORDER  MODIFYING  COMPENSATION  AGREEMENT. 

And  now,  December  13,  1U17,  the  defendant  is  directed  to  pay 
to  tlie  claimant  f6.50  per  week,  payable  as  tlie  wagea  of  tbe- claimoDt 
were  payable  at  the  time  of  the  accident,  beginning  Marcli  12,  1917, 
to  August  1,  1917,  and  eompeuBation  pajmente  shall  thereafter  be 
Buapended  until  January  1,  1918  pending  compliance  with  the  sug- 
gestions made  by  the  Board  that  work  of  the  character  suitable  to 
the  conditions  of  the  claimant's  hand  shall  be  undertaken  by  him  in 
order  to  afford  a  basts  for  fixing  the  amount  of  compensation  i>ay- 
able  on  account  of  the  partial  disability  which  we  find  to  exist  from 
August  1,  1917. 

If  the  claimant  shall  not  accept  suitable  work  which  may  be 
tendered  him  by  the  defendant  nor  make  satisfactory  effort  to  secure 
suitable  employment  on  or  before  December  20,  1917,  and  show 
to  the  Board  at  Pittsburgh  on  that  date  that  he  has  accepted  work 
with  the  defendant  or  made  an  effort  to  secure  it  elsewhere,  com- 
pensation payments  will  be  further  suspended  or  denied. 


•Glaser  v.  Canfield. 
(3  Dept.  Reports,  3545). 

Loai  of  use  of  hand. 

Claimant  in  the  course  of  hie  emjiloyment  aa  ■  syrup  tniier  met  with  a 
nccideot  cauaing  au  injury  to  the  middle  ring  and  little  fingers  of  the  right  liaui 
Held,  The  Jnjary  was  equivalent  to  the  toss  of  the  use  of  tbe  hand,  and  i 
therefore   compensable. 


OPINION  BY  THE  BOARD— December  13,  1917. 
HEARING  de  novo. 

Held  in  the  above  case  on  Friday  morning,  November  2,  1917.  at 
the  Workmen's  Compensation  Board  rooms.  North  American  Build- 
ing, Philadelphia,  before  Commissioner  James  W.  Leinrh. 

APPEARANCES. 

Eugene  J.  Glaser,  claimant,  James  P.  Friel,  Elsq.,  counsel  for 
claimant,  E.  L.  Howard,  Esq.,  E.  B.  Brandriff,  Esq.,  representing  the 
Traveler's  Insurance  Co.,  insurance  carrier. 
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WITNESSES. 

For  claimant:  Eugene  J.  Olaaer,  Peter  J.  Eichelman,  Edward 
Dixon,  Dr.  J.  Howard  Prick. 

It  was  agreed  by  and  between  counsel  for  both  parties  tliat  the 
testimony  in  this  hearing  de  novo  should  be  taken  before  one  Com- 
missioner. 

It  was  further  agreed  by  and  between  the  parties  interested  that 
the  testimony  taken  Ifefore  the  Referee  should  be  considered  as 
having  been  produced  and  taken  at  the  hearing  de  novo  before  the 
Board. 

FINDINGS  OP  FACT. 

One.  That  on  May  21,  1916,  neither  the  claimant  nor  the  defend- 
ant !iad  filed  with  the  Workmen's  Compensation  Bureau,  nor  served 
upon  the  other,  notice  of  rejection  of  Article  III,  of  the  Workmen's 
Compensation  Act  of  1915,  in  accordance  with  the  provisions  of  said 
Act. 

Two.  That  on  said  date  tlie  claimant  was  in  the  employ  of  the 
defendant  as  a  syrup  mixer,  and  in  said  employment  on  said  date  his 
wages  were  f21  per  week,  payable  weekly. 

Third.  That  on  said  date  while  acting  in  the  course  of  hia  em- 
ployment, for  the  defendant,  the  claimant  met  with  an  accident 
causing  an  injury  to  the  middle,  ring,  and  little  fingers  of  the  right 
hand. 

Fourth.  That  the  injury  sustained  by  the  claimant  is  permanent 
and  equivalent  to  the  loss  of  the  use  of  the  hand. 

CONCLUSIONS  OF  LAW. 

One.  On  May  21,  1916,  both  claimant  and  defendant  w«%  bound 
by  the  terms  of  Article  III  of  the  Workmen's  Compensation  Act 
of  1915. 

Two.  That  the  injury  sustained  by  the  claimant  whilst  acting  in 
the  course  of  his  employment  with  the  defendant  is  such  an  injury 
as  is  contemplated  by  Article  III,  Section  301,  of  the  Workmen's 
Compensation  Act  of  1915. 

Third.  That  the  notice  of  the  occurrence  of  the  injury  was  such 
as  is  contemplated  by  Article  III,  Section  311,  of  said  Act, 

Fourth.  That  the  defendant  has  paid  the  bill  of  the  claimant 
for  medical,  surgical,  and  hospital  services,  medicines  and  supplies, 
contracted  by  the  claimant  during  tbe  first  fourteen  days  after  his 
disability  began. 

Fifth.    That  the  disability  caused  by  the  said  injury  to  the  right 

hand  of  the  claimant  is  equivalent  to  the  loss  of  the  use  of  said 

Imnd,  and  is  therefore  compensable  under  Clause  "c"  of  Section  S08 

of  Article  III  of  the  Workmen's  Compensation  Act.     Cit^t^Qlc 

o 
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AWARD. 

The  claimant  is  awarded,  and  the  defendant  ia  directed  to  pay 
compensation  to  the  claimant  for  the  loss  of  the  use  of  his  hand, 
fifty  percentum  (50%)  of  his  wages  during  175  weeliB,  less  credit  for 
wages  paid  by  defendant  company  from  the  date  of  the  accident, 
May  21,  1916  to  September  10,  1916. 


•Black  V.  Valley  Camp  Coal  Co. 
(3  Dept.  Reports,  3535). 
Dependencv — Parent  upon  child. 
It   the   contribationB   ot   a   deceased   child   are   nacesaar;,   and   are   relied   apon 
bj   the  parents   for   their  support  and  maintenance,   jadged   by   their  positioii   In 
life,  the  parents  are  dependent  to  Bome  extent  upon  mcb  deceased  chUd'a  eaniinxs. 
Dependenc]! — Mast  be  eatablUhed  on  mjllcient  and  competeni  evidence. 
Id  aBcertainioK  the  dependencr  of  parents  npon  a  deceased  child's  earoings,  the 
income  and  necessar;  expenditures  of  sach  parents  should  be  set  forth  particularly, 
as  well  as  the  circumstances  and  conditions  mirroundinga  the  family  life. 


Appellant  represented  by  M.  M.  Welsh,  Pittsburgh. 
Appellee's  counsel  Victor  B.  Bouton,  New  Eensiugton. 

OPINION  BY  COMMISSIONER  SCOTT— December  13,  1917. 

The  Referee's  fourth  finding  of  fact  is  as  follows;  "Your  Referee 
findM  as  a  fact  that  tbe  claimant  was  dependent  upon  his  deceased 
son,  Stephen  Paul  Black,  to  some  extent  for  support  at  the  time  of 
Ills  death  within  the  morning  of  section  307-(7)  of  the  Workmen's 
Compensation  Act  of  1915. ' 

In  Johnson  »,  Bethlehem  Steel  Co.,  2  Dept.  Reports,  2181  in  the 
opinion  in  that  case  by  Chairman  Mackey  discussing  what  con- 
stituted dependency  of  a  parent  under  paragraph  7  of  section  307, 
this  Board  held,  that  "tbe  dependent  is  not  necessarily  one  to  whom 
the  contributions  of  the  inj]ired  or  deceased  workman  is  necessary 
to  bis  or  her  support  of  life.  The  test  is  whether  the  contributions 
were  relied  upon  by  the  defendant  for  his  or  her  means  of  living, 
judging  this  by  the  financial  and  social  position  in  life  of  the  depend- 
ant." The  only  testimony  in  the  record  on  behalf  of  the  claimant,  is 
that  of  the  claimant  himself,  but  in  this  testimony  the  circnmatancra 
in  life  of  the  family  are  fully  shown.     The  wages  of  those  tiOn- 
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tribntiug  to  a  common  fund  are  |iroved  in  detail  and  the  particulars 
as  to  the  expenee  of  the  maintenance  of  the  family  are  given  and 
affords  a  basis  of  computation.  The  age  and  health  of  the  father 
are  also  set  out  in  the  testimony.  The  living  expenses  of  this  family 
are  considerable,  but  under  the  Act  we  think  we  have  no  right  to 
pass  upon  the  private  economies  of  claimants,  but  are  to  accept  the 
living  conditionB  of  the  family  as  presented  in  the  evidence. 

The  Referee  having  found  as  a  fact  dependency  to  some  extent, 
which  under  the  Act  is  all  that  is  necessary  to  sustain  an  award, 
we  are  therefore  not  disposed  to  disturb  his  Ondiugs. 

The  award  is  sustained  and  appeal  dismissed. 


Roland  V.  Heckla  Coal  &  Coke  Co. 
(3  Dept.  Reports,  3565). 

Compemation — A»  to  oloims  of  children  of  ieceated  employe. 

Whereas  a  deceased  employe  kavea  to  suirive  kim  a  wife  and  child  nnder  the 
age  of  16,.  but  the  wife  vaa  oeither  living  with  nor  dependent  upoo  him  for 
Hupport,  the  child  la  entitled  to  2B%  of  h'la  father's  average  weekly  waies  for  a 
period   of   300   weeks,    and   15%   of   said   wages    tliereaftcr   until   be   reaches    the 

age  of  16  years. 

Appellant  represented  by  Oeo^e  Patterson,  Uniontown. 
Appellee  represented  by  Frank  P.  Martin,  Pittsbnrgh. 

OPINION  BY  0OMMI8SIONEB  SCOTT— December  18,  1917. 

The  claim  in  this  case  is  by  Nettie  Roland,  wife  of  Walter  Roland, 
deceased  employe,  on  her  own  behalf  and  that  of  her  minor  son, 
Walter  Roland,  Jr.  The  Referee  has  found  that  Nettie  Roland,  under 
the  evidence,  was  not  living  with  her  husband  at  the  time  he  sustained 
the  injury  which  resulted  in  his  death  nor  was  she  at  that  time 
actually  dependent  upon  him  and  has  disallowed  compensation  to 
ber,  which  finding  of  fact  and  conclusion  of  law  we  affirm. 

The  only  other  question  raised  by  the  appeal  is  as  to  the  percentage 
of  compensation  due  to  the  minor  son,  who,  under  the  provisions  of 
Section  307,  is  conclusively  presumed  a  dependent. 

Paragraph  1  of  Section  307  provides  that  in  case  of  death  compen- 
sation shall  be  paid  to  the  child  or  children  of  a  deceased  employe 
on  the  basis  of  twenty-flve  per  centum  of  wages  where  there  is  but 
one  child,  and  the  last  paragraph  of  the  section  further  provides: 
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"This  compeosatioB  shall  be  paid  during  300  weeks,  and,  in  cane 
of  children  entitled  to  compenaation  under  this  section,  the  com- 
penaation  of  each  child  shall  continue  after  said  period  of  300  ve^s 
until  such  child  reach  the  age  of  sixteen,  at  the  rate  of  fifteen  per 
centnm  of  irageB." 

We  are  of  opinion  that  a  proper  interpretatitHi  of  the  entire  section 
warrants  the  payment  of  compensation  ajt  the  rate  of  twenty-five 
per  centum  of  the  average  weekly  wage  where  the  only  dependentr 
is  a  child,  for  the  period  of  300  weeks,  unless,  owing  to  the  age 
of  the  child,  under  the  terms  of  the  Act  compensation  is  due  and 
payable  for  a  further  period,  in  which  event  the  rate  for  this  sub- 
sequent period  shall  be  fifteen  per  centum  of  the  average  weddy 
wage  of  the  deceased  parent.  In  this  case  we  bold  -that  the  award 
should  be  to  Walter  Roland,  Jr.,  at  the  rate  of  25%  of  |19.26  or 
¥4.81  per  week  for  300  weeks  from  the  date  of  the  death  of  his 
father,  Walter  Roland,  and  thereafter  or  from  December  17,  1922 
to  May  16,  1925  at  the  rate  of  15%  of  $19.25  or  $2.89  per  week. 

With  this  modification  the  award  of  the  Referee  is  affirmed  and 
appeal  dismissed. 


*Plohr  V,  Zimmer. 

(3  Dept.  Reports,  3559). 

Employer — Ai  la  vi1k>  it  regarded  (u  tA«  emflet/w. 

Where  tbe  employ  of  ■  sab-ooDtrBCtor  is  injored,  and  it  does  not  appear  that 
the  priuripal  centraetor  had  posted  tbo  notice  required  b;  Section  302-<b}  of  tbe 
Act,  of  hU  inteutioD  not  to  pay  compenaaCion  to  employes  of  his  snb-coatractor, 
and  tbe  employe  bad  not  given  notice  aa  required  by  the  Act  to  tbe  principal 
contractor  of  bis  intention  not  to  accept  compensation,  tbe  principal  contractor 
ia  liable  for  compenaation  and  not  the  sab-contractor,  anleas  it  appears  that  the 
Hub-con tractor  and  the  employe  had  expressly  agreed  that  compensation  should 
be  paid  by  the  snb-contractor,  and  not  by  the  prindpal  contractor.  Tbe  employe 
has  no  option  aa  to  the  one  asainat  whom  he  will  file  his  claim. 

Evidence — A»   to   agreement   beltoeen   lub-oontraotor   and   employe  regarding   com- 
penaation liahility. 

Tbe  fact  that  a  sub-contractor  takes  out  compensation  Inauraace  covering  bis 
employes  is  no  evidence  of  tbe  express  agreement  required  by  Section  302-(b),  to 
create  liability  on  the  part  of  tbe  sub-contractor  to  pay  compensation  to  bis 
employes  in  case  of  injury. 

Per  Commisaioner  Scott :  "He  espreas  agreement  contemplated  by  this  clauae 
nnlesa  othcnrlse  eipreaaly  agree  means  a  specific  agreement  by  tbe  anb^mn- 
tractor  with  bis  immediate  employe  wher^n  it  is  clearly  erident  that  the  mlndg  of 
both  the  sub-contractor  and  the  employe  caroe  together  on  the  matter  of  payment 
of  compensation  whereby  it  was  clearly  and  expreasly  stated  and  agreed  between 
them  that  the  compensation  HabUlty  for  injnry  to  the  employe  wa*  nndertaken 
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hf  the  nib-coii tractor  aod  tbat  the  employe  had  accepted  the  mb-eontraetoi'a 
liability  tiutead  of  that  fixed  Dpon  the  prfndpal  contractor  by  the  tenna  of  tlia 
Act." 


Appellant  represented  by  Charles  F.  Patterson,  Pittsbnrgh. 
Appellee  represented  by  J.  G.  Sheriff,  Pittsburgh. 

'•    OPINION  BY  COMMISSIONER  SCOTT— December  18,  1917. 

The  claimant,  Henry  Plohr,  was  employed  by  Hatt  Zimmer  as  a 
driver  in  excavating  a  cellar  foundation  on  Liberty  Avenu^  Pitts- 
burgh, May  10,  1917,  and  while  so  engaged  met  with  an  accident 
causingJ:otal  disability  for  a  period  of  ten  weeks. 

Matt  Zimmer  was  a  sub-contractor  of  Hedley  Crapper  who  was  the 
principal  contractor  for  the  work  on  the  premises  where  the  Metro- 
politan building  is  situate  and  where  the  claimant  sustained  the  in- 
jury from  accident.  Hedley  Crapper,  the  principal  contractor,  had 
not  posted  notice  as  required  by  Section  302-(b)  of  his  intention  not 
to  pay  compensation  to  the  employes  of  his  sub-contractor  nor  had 
the  claimant,  the  laborer  or  assistant  of  the  sub-contractor,  Hatt 
Zimmer,  given  any  notice  in  writing  to  the  principal  contractor  of  his 
intention  not  to  accept  compensation,  at  the  time  of  entering  upon  the 
premises  for  the  purpose  of  doing  his  work.  The  principal  contractor 
end  the  claimant  were  bound  by  the  act  and  the  one  was  under  a  Ita-  t 
hility  to  pay  compensation  to  the  other,  in  a  proper  case,  unless  by 
reason  of  an  express  agreement  permitted  in  the  last  paragraph  of 
the  section  the  principal  contractor's  responsibility  had  been  shifted 
to  the  intermediate  contractor.  This  paragraph  is:  "And  in  a:nch 
cases,  where  article  three  binds  such  employer  or  such  laborer  or 
flssistaot.  it  sliall  not  be  in  effect  between  the  intermediate  employer 
or  contractor  and  such  laborer  or  assistant,  unleea  otherwise  ex- 
pressly agreed.'" 

It  appears  that  the  sub-contractor,  Matt  Zimmer,  had  taken  pat 
un  insurance  policy  tn  cover  his  compensation  liability,  with  the 
Fidelity  &  Casualty  Company  who  have  been  granted  leave  to  inter- 
vene as  a  party  defendant.  Under  Section  302-(b),  the  principal  con- 
trnctor  is  responsible  to  the  employe  of  the  sub-contractor  unless,  as 
)irovided  in  the  last  paragraph  of  the  section,  there  is  an  express 
agreement  which  will  shift  his  responsibility  to  the  sub-contractor. 
There  is  but  one  way  by  which  the  principal  contractor  can  relieve 
himself  of  this  liability  and  that  is  by  posting  a  notice  upon  the 
premises  where  the  laborer's  work  is  done  of  the  principal  contractor's 
intention  not  to  pay  such  laborer  compensation.  The  agreement  men- 
tioned in  the  laxt  paragraph  of  the  section  cannot  be  an  agreement 
between  tlie  principal  contractor  and  the  sub-contractor  since  nich 
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agreement  would  be  without  the  consent  of  the  employe  and  might 
prejudice  his  rights,  but  must  be  ah  agreement  between  the  aub-con- 
tractor  and  his  laborer  or  assistant.  Nor  does  the  laborer,  the  claim- 
ant in  this  case,  have  a  choice  or  election  of  remediea  whereby  he  can 
look  to  the  sub-contractor  instead  of  the  principal  contractor  in  the 
absence  of  an  express  agreement  with  the  sub-contractor  for  payment 
by  him  of  compensation. 

It  is,  however,  contended  by  the  claimant's  counsel  that  there  is  an 
express  agreement  existing  between  the  subcontractor,  Zimmer,  and 
his  immediate  employe,  the  claimant.  This  contention  is  based  upon 
the  admitted  fact  that  Zimmer  had  taken  out  insurance  to  cover  his 
employes.  Granted  the  fact  that  sncb  insurance  was  taken  out,  this 
in'  onr  opinion  is  no  evidence  of  such  express  agreement  as  creates 
liability  on  behalf  of  Zimmer  or  his  insurance  carrier  to  pay  com- 
pensation to  the  claimant  within  the  meaning  of  this  section.  The 
express  agreement  contemplated  by  the  clause  "unless  otherwise  ex- 
pressly agreed"  means  a  specific  agreement  by  the  sub-contractor  with 
his  immediate  employe  wherein  it  is  clearly  evident  that  the  minds  of 
both  the  sub-contractor  and  the  employe  came  together  on  the  matter 
of  payment  of  compensation  whereby  it  was  clearly  and  expressly 
stated  and  agreed  between  them  that  the  compensation  liability  for 
injury  to  the  employe  was  undertaken  by  the  sub-contractor  and  that 
the  employe  bad  accepted  the  sub-contractor's  liability  instead  of  that 
fixed  upon  the  principal  contractor  by  the  terms  of  the  act.  The  mere 
act  by  the  sub-contractor  of  taking  out  insurance  to  cover  the  com- 
pensation which  may  become  due  to  his  employes  in  case  of  accidental 
injury  does  not  create  any  kind  of  a  contract  between  bim  and  his. 
employes  as  contemplated  in  the  clause  of  the  section  under  consid- 
eration.  The  contention  of  the  claimant  must  be  refused. 

The  disallowance  of  compensation  is  afQrmed  and  the  appeal  dis- 
missed. 


Coyne  v.  Woods. 

Principal  contractor  and  tub-contractor — Besponaibilitv. 

No  agreemcDt  between  the  prindpnl  and  eab-con  tractor  will  be  effective  to  relieve 
the  prindpat  contractor  ft«ni  bis  reaponaibility  to  pay  compensation  to  injured  em- 
ploye of  Bob-coD  tractor. 

Inturanoe  by  luh-ecntraclor. 

The  takiuE  of  insurance  by  the  sub-contractor  to  cover  bis  compensation  liability 
ill  not  the  ezpresB  agreement  contemplated  by  the  last  dause  of  Section  302-(b)  as 
effective  to  shift  the  liability  to  the  prindpal  contractor.     Plohr  c,  Zitnmer  faUow^  Ip 


Appellant  represented  by  M.  M.  Welsh,  Plttsbui^h, 
Appellee's  counsel,  J.  C.  Sheriff,  Pittsbnrgh. 

OPINION  BY  COMMieSIONEB  SCOTT— December  18,  1917. 

This  COM  involve*  the  same  legal  question  raised  in  Henry  Plofar  v. 
Zimmer  and  in  which  our  opinion  faae  this  day  been  filed. 

The  defendant  has  also  filed  an  exception  to  the  findings  of  fact 
made  by  the  Beferee  to  the  effect  that  George  E,  Woods,  the  defend- 
ant, was  a  subcontractor  fumiBhing  labor  and  assistance  to  Ooldeii 
&  Crick  in  their  work  of  buUding  a  public  garage  for  the  OldanK^ite 
Company,  corner  Negley  &  Center  Avenues,  Pittsbut^h,  but  we  are 
of  the  opinion  the  evidence  sastains  the  finding. 

There  is  much  testimony  to  show  an  agreement  between  George  £. 
Woods  and  the  principal  contractor.  Golden  &  Crick,  whereby  Woods, 
the  sub^^on tractor,  undertook  to  assume  payment  of  compensation  to 
Ms  injured  employe  working  on  the  garage  being  erected  by  the  prin- 
cipal contractor.  We  have  held  in  Plohr  v,  Zimmer  (gufnv),  that  bo 
agreement  between  the  principal  and  the  sub-contractor  will  be  effec- 
live  to  relieve  the  principal  contractor  from  his  responsibili^  to  pay 
compensation  to  the  injured  employes  of  his  sub-contractor  and  also 
that  the  placing  of  insurance  by  the  sub-contractor  to  cover  his  com- 
pensation liability  is  not  the  express  agreement  contemplated  by  the 
last  clause  of  Section  3Q2-{b),  as  effective  to  shift  the  liability  placed 
by  the  act  on  the  principal  contractor,  who  has  not  protected  himaelf 
liy  posting  the  notice  provided  to  be  posted,  to  the  sub-contractor. 
We  think  the  view  taken  by  us  in  that  case  governs  this  case. 
_  The  disiallowauce  of  compensation  is  affirmed  and  the  appeal  dis- 
missed. 


(lalbraith  v.  Pennsylvania  E.  R.  Co. 
(3  Dept.  Reports  3562.) 

Comiicnsalion — In  case  of  death  of  partu  entitled. 

An  pmploye  woa  (lisobled  18  weeks  asd  then  died  as  the  result  of  hb  injury.    Th« 

Rpfpree  found  that  his  parents  were  not  dependent  but  awarded  them  the  cotnpensa* 

tion  to  which  the  employe  was  entitled  at  the  date  of  his  death.    Held,  error,  as  the 

right  to  compensation  acciiiing  to  an  employe  during  his  lite  does  not  survive. 


Claimant  represented  by  John  P.  Sullivan,  Altoona. 
Defendant  represented  by  Clarence  P.  Culin,  Philadelphia. 

OPINION. 

Robert  M.  Gnlbr;»ith.  son  of  the  claimants,  and  nineteen  years  of 
age,  snstained  an  inj,'r>-  hy  accident  loading  empty  oil  barrels  into  a 
box  car  May  1.  VMd.    T!;f>  Keferee  has  found,  "Third;  That  the  death 
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of  Robert  M.  Galbraith  on  September  19,  1916,  was  caused  by  the  re- 
sultant effects  of  extreme  exertion  put  forth  in  attempting  to  lift  a 
barrel  into  a  car  Tt^bile  employed  by  the  (defendant  company  May  1, 
1916."  He  has  further  found,  "Fifth:  That  the  deceased  left  to  sur- 
vive him  his  father  and  mother,  •  •  •  that  the  claimants  wiere 
not  dependent  upon  Robert  M.  Galbraith  for  support  on  May  1, 1916." 

From  these  findings  and  other  findings  not  made  ground  of  appeal 
by  either  the  claimant  or  defendant,  the  Referee  has  concluded  as  a 
matter  of  law  that  the  death  of  Robert  M.  Galbraith  having  resulted 
from  a  strain  was  due  to  such  violence  to  the  physical  stmctnre  of  the 
Iwdy  as  is  contemplated  by  Section  301  of  the  Act,  and  that  compen- 
sation should  be  awarded  for  the  period  of  disability.  He  has  also 
reached  the  further  conclusion  that  Francis  M.  and  Elizabeth  Gal- 
braith, claimants,  not  being  dependent  upon  their  son  for  support  and 
maintenance  at  the  time  of  his  death  are  not  entitled  to  compensation 
on  account  of  his  death.  From  his  findings  of  fact  and  contusions 
of  law  the  Referee  awarded  ?5  per  week  for  eighteen  weeks,  the  period 
from  the  fourteenth  day  after  the  accident  until  the  date  of  death, 
making  a  total  of  |90,  and  also  awarded  f 26  for  medical  services  and 
expenses  and  |100  for  expense  incurred  by  reason  of  last  sickness  and 
bnrial,  the  costs  of  the  hearing  f37.96,  and  has  directed  the  award  to 
be  paid  by  the  defendant. 

From  these  conclusions  and  the  award  of  the  Referee  based  thereon 
both  the  claimants  and  defendant  have  appealed,  the  claimants  from 
the  finding  of  fact  that  they  were  not  dependent  upon  their  son  at 
the  time  of  his  death  and  from  the  disallowance  of  an  award  to  them 
Hs  dependent  parents ;  the  defendant  from  the  award  of  $90  for  total 
disability  from  the  fourteenth  day  after  the  accident  until  the  time  of 
the  death  of  the  employe. 

A  carefnl  review  of  the  testimony  on  the  question  of  dependency 
compels  IIS  to  afBrm  the  finding  of  the  Referee  on  this  question  and 
his  disallowance  of  any  compensation  to  the  dependent  parents  as 
fiucli.  The  appeal  by  the  defendant  to  that  part  of  the  award  which 
directs  the  defendant  to  pay  $90  compensation  for  the  period  of  dis- 
ability between  the  accident  and  death  is  well  taken.  As  stated  in 
Michigan  Central  R.  R.  v.  Vreeland,  227  U.  8.  59,  "Nothing  is  better 
settled  than  at  common  law  the  right  of  action  for  an  injury  to  the 
person  is  extinguished  by  the  death  of  the  party  injured.  The  rule 
'Actio  personalis  moritvr  cum  persona'  applies,  whether  the  death 
from  the  injury  be  instantaneous  or  not.  The  Act  of  1908  does  not 
provide  for  any  survival  of  the  right  of  action  created  in  behalf  of  an 
iiiiured  employe.  That  right  of  action  was  therefore  extinguished." 
Xor  does  the  compensation  act  of  1915  provide  for  any  survival  of  the 
right  of  action  created  on  behalf  of  an  injured  employe.  It  has  also 
l>een  held  by  the  Appellate  Court  of  New  York  in  Wozneak  v.j-Buffalo  i  _, 
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Gas  Company,  opinion  November  15, 1916,  that  compenaation  is  not  a 
vested  interest  and  that  unpaid  weekly  installments  did  not  snrvive 
to  the  decedent's  estate  and  this  too  applied  whether  the  installmentt 
were  past  due  or  were  to  be  made  in  futuro. 

The  award  in  this  case  is  incomplete  in  that  it  is  not  made  to  any 
person,  presumably,  however,  the  Referee  intended  that  the  |90 
award  should  be  paid  to  the  claimants,  "^be  various  provisions  of  the 
compensation  act  of  1915  in  non-fatal  cases  seem  to  have  been 
made  for  the  personal  relief  of  the  injured  employe ;  his  dependents, 
if  any,  being  provided  for  by  the  compensation  to  be  made  to  them  for 
his  death  and  that  provision  of  the  statute  wbicb  gives  as  action  for 
the  benefit  of  certain  members  of  the  family  of  the  decedent  has  been 
construed  in  Michigan  Central  R.  R.  v.  Vreeland  (supra),  not  as  oper- 
ating as  a  continuance  of  ttuy  right  of  action  which  the  injured  per 
son  would  have  bad,  but  for  bis  death,  but  as  a  new  or  independoit 
cause  of  action  for  the  purpose  of  compensating  certain  dependent 
members  of  his  family  on  account  of  the  pecuniary  loss  resulting  to 
them  from  the  death,  and  that  an  entire  new  action  is  given  against 
the  person  who  would  have  been  responsible  to  the  deceased  if  tiie  de- 
ceased had  lived. 

We  therfore  conclude  that  the  right  to  installments  of  compensa- 
tion on  account  of  an  injury  suffered  in  the  lifetime  of  the  injured 
employe  and  not  collected  by  him  are  extinguished,  and  further  that 
there  is  no  right  in  his  dependents  to  collect  the  same.  Therefore  the 
award  made  by  the  Referee  is  modified  in  so  far  as  the  defendant  is 
directed  to  pay  the  sum  of  |90  for  disability  suffered  by  deceased  em- 
ploye in  his  lifetime ;  in  other  respects  the  findings  and  conclusions 
by  the  Referee  and  the  award  based  thereon,  with  the  further  modi- 
fication that  the  sums  awarded  be  paid  to  the  claimants,  is  affirmed. 
Appeals  dismissed. 


Erdman  v.  J.  H.  &  C.  K.  Eagles. 
(3  Dept.  Reports  3571.) 
P*e  of  menher,  htt  of — Hand. 

The  claimBDt  lost  the  three  middle  fingers  of  .his  right  band.  The  Board  held 
that  tbia  amounted  to  the  losa  of  the  use  of  his  hand  for  the  pnrposes  of  his  trade  or 
occapation,  that  of  a  carpenter,  and  for  most  forms  of  Ishor,  and  affirmed  the  order 
of  the  Beferoe  in  modifying  an  agreement  and  awarding  compensation  for  the  loM 
(4  his  hand. 


icvGooi^lc 


Appellant  represented  l^  CSiarles  G.  Lark,  BbaBK^iit. 
Appellee  represented  by  Shipman  &  ^mmeB,  Sfaamokin. 

OPINION  BY  MACKET— Chairman— December  20,  1917. 

This  case  comes  before  the  Board  on  petition  to  modify  a  Compen- 
sation Agreement  between  the  parties  under  Section  426  of  the  Penn- 
sylvania Workmen's  Compensation  Act  of  1915,  It  was  referred  to 
Referee  Champion  to  determine  under  the  evidence  whether  or  not 
the  incapacity  of  the  injured  employe  had  subsequently  increased, 
decreased  or  terminated,  or  that  the  status  of  the  dependent  has 
changed.  The  Act  provides  that  in  such  a  case  procedure  shall  be 
the  same  as  In  an  original  agreement  or  petition. 

The  petition  of  the  insurance  carrier  of  the  employer  set  out  that 
the  "right  band  from  Which  he  had  three  fingers  cut  off  at  the  time  of 
his  accident  has  entirely  healed  and  be  is  now  able  to  pursue  his 
tormer  occupation." 

Upon  taking  the  testimony  and  seeing  the  injured  member,  the 
Beferee  found  as  follows : 

First.  That  Joseph  Erdman  was  injured  on  November 
16th,  1916,  at  Shamokin,  Northumberland  County,  Pa,, 
in  the  course  of  his  employment  for  the  defendant,  while 
engaged  at  a  rip-saw  upon  its  premises. 

Second.  By  the  accidental  injury  on  November  16, 
1916,  be  lost  the  first  finger  of  bis  right  hand  midway 
between  the  knuckle  and  the  second  joint,  the  second 
finger  at  the  middle  joint  and  the  third  finger  midway 
between  the  first  and  second  joints,  this  finger  is  very 
tender ;  there  is  some  thickening  at  the  web  between  the 
stumps  of  these  fingers ;  the  thumb  and  little  finger  are 
intact ;  the  fingers  are  lacking  iu  motion  and  the  hand 
in  strength,  owing  to  the  mutilation. 

Third.  That  the  injury  to  the  claimant's  right  hand 
amounts  to  the  "loss  of  the  use"  of  such  hand  for  the 
purpose  of  his  trade  or  occupation,  that  of  a  carpenter, 
and  for  most  forms  of  labor,  requiring  the  use  of  hand 
as  an  efficient  working  instrument.  Claimant  will  be 
unable  to  use  a  hammer  or  hatchet,  saw,  etc.,  the  usual 
and  ordinary  tools  of  his  trade  and  will  be  terribly 
handicapped  in  the  use  of  any  instrument  requiring 
grasp  or  strength  iu  the  right  hand. 

Fourth.  Claimant  went  to  work  as  a  crossing  watch- 
man on  May  22,  1917,  for  the  Pennsylvania  Railroad 
Company  at  f41.90  per  month,  working  every  day,  12 
hours  per  day,  except  on  Sunday,  when  he  works  only  11 
hours,  with  one  day  relief  each  month. 

Fifth.  That  claimant's  wages  as  a  carpenter  at  the 
time  of  his  injury  was  37i^c  per  hour,  working  9  hours 
per  day  and  six  days  the  week,  receiving  $20  when  work-/  ~,-i(-inIc 
ing  the  full  51  hours,  but  pro  rata  deduction  being  made    ^       o 
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tor  the  loss  of  one  half  boar  or  more  at  the  hourly  rate ; 
that  hia  avwage  veek  wage  was  5^  times  f3.375  or 
91Ri»6  per  week;  and  that  he  was  paid  compensation 
from  November  20, 1916  to  May  10,  1917,  or  for  23  weeks 
at  |10  per  week,  amounting  to  |230. 

From  his  findings  of  fact,  the  Referee  concluded  as  a  matter  ot 
law,  that  claimant  having  "lost  the  use  of  a  hand"  is  entitled  to  be 
rompensated  by  the  defendant  or  its  carrier,  at  the  rate  of  50%  ol 
his  average  weekly  wage  of  fl8.56  for  175  weeks  subseqtient  to  the 
14th  day  after  his  injury,  or  from  November  30,  19Ifi;  and  tbat 
defendant's  carrier  is  entitled  to  a  credit  thereon  for  the  amonnt 
previously  paid,  as  an  advance  payment,  to  wit,  the  sum  of  (230. 

The  Beferee  then  awarded  to  the  claimant,  Joseph  Erdman,  as 
against  the  defendant,  the  J.  H.  &  C.  K.  Eagle  Construction  Enp- 
neering  Department,  or  their  carrier,  the  Fidelity  &  Caaualty  Com- 
pany of  New  York,  the  sum  of  $9.28  per  week  for  175  weeks  from 
November  20,  1916,  being  50%  of  his  average  weekly  wage,  \'ide  Sec- 
tion 306  of  the  Workmen's  Compensation  Act  of  1915,  less  the  amooot 
paid.  f330  and  costs.    No  bills  of  costs  were  filed. 

The  agreement  upon  the  appeal  and  the  personal  inspection  of  the 
claimant's  band  has  not  convinced  the  Board  tbat  the  Referee's 
order  should  be  changed. 

We,  therefore,  affirm  the  Referee  and  dismiss  the  appeal. 


•Mooney  v.  Lehigh  Valley  B.  B.  Co. 

Interstate  commerce — Defense  foUoioing  practice  of  Workmen'g  Compenaetion  Co»- 
mUsioa  of  Slate  of  Xeie  York,  eonrndered — Hearing  do  novo  granted. 

Beferee  reciting  facta  stated  in  tbe  affidavit  filed,  then  finds  bin  facta  in  cod- 
formity  to  the  facts  stated  in  the  claim  petition  on  the  grouDd  tbat  there  was  n« 
contradiction  of  them,  just  as  though  no  answer  had  been  Gtcd,  yet  in  his  dis- 
cussion clearly  iadicates  that  there  was  no  evidence  before  him  that  snbstantiatH 
the  allegations  of  the  claim  petition,  a  hearing  de  novo  will  be  granted. 


Appellant  represented  by  Wm.  F.  Gleason,  New  York,  N.  Y. 
Appellee  represented  by  Ulysses  S.  Koons,  I'hiladelpbia. 

OPINION  BY  MACKEY— Chairman— December  20,  1917. 

The  above  claim  petition  was  filed  by  Elizabeth  Mooney  as  widow 
of  Michael  C.  Mooney  in  her  own  behalf  as  well  as  for  her  minor  chil- 
dren. The  claim  petition  was  signed  by  the  said  widow,  Elizabeth 
Mooney,  and  the  statements  therein  contained  were  made  by  her 

*Bm  p*f*  on,  Cuu  Appealed  to  Coniti. 
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under  oath.  We  And  that  she  therein  stated  that  her  husbaad  died 
on  March  5,  1916,  and  that  at  the  time  of  the  accident  which  caused 
his  death  he  was  in  the  employ  of  the  Lehigh  Valley  B.  B.  Co.  8he 
further  states  that  the  accident  happened  at  Coxton  Yards,  Lehigh 
Valley  R.  R.,  on  March  4,  1916. 

la  answer  to  the  question  "What  kind  of  work  was  the  deceased 
employe  in  at  the  time  of  the  accideut?"  her  reply  in  the  said  claim 
petition  is,  "Conductor  on  work  train,"  and  in  giving  the  description 
of  the  accident  in  the  said  claim  petiton  her  statement  is,  "Struck  by 
engine,  having  legs  cut  off."  The  defendant  filed  its  answer  alleging 
"the  deceased  was  employed  in  interstate  commerce  at  the  time  he 
A  as  injured  and  the  State  Workmen's  Compensation  Act  is  not  appli- 
cable to  the  case," 

The  defendant  then  followed  a  practice  of  the  Workmen's  Compen- 
sation Commission  of  the  State  of  New  York  and  filed  an  affidavit 
which  states,  "On  March  i,  1916,  the  work  train  in  chaise  of  Michael 
C.  Mooney  was  dumping  ashes  along  the  main  line  of  the  Lehigh  Val- 
ley R.  R.  east  of  Wyanna,  Penna.,  and  the  tracks  which  are  used  by 
trains  running  from  points  within  the  state  and  points  without  and 
\ice  versa."  These  were  the  only  pleadings  before  the  Referee  at  the 
hearing  on  May  15,  1916. 

The  Referee  in  his  award  has  recited  these  facts  and  then  pro- 
ceeded to  find  his  facts  in  conformity  with  the  statements  of  the 
rlaimant  as  contained  in  the  claim  petition  on  the  ground  that  there 
had  been  no  contradiction  of  them  and  that  they  must  be  accepted  as 
true,  just  as  though  no  answer  had  been  filed,  yet  in  the  discussion  in 
which  he  indulged  in  his  report,  he  clearly  indicates  that  there  was  no 
evidence  before  him  that  substantiated  the  allegations  of  the  claim 
petition,  and  as  a  matter  of  fact  the  said  evidence  as  set  out  in  the 
said  discussion  impeaches  and  destroys  whatever  force  there  might 
have  been  in  the  naked  statements  in  the  said  claim  petitition. 

The  Referee's  report  clearly  indicates  that  his  own  lamination  of 
the  claimant  revealed  the  fact  that  she  had  made  her  statements  in 
the  claim  petition  upon  information. 

Upon  a  review  of  the  whole  record  in  this  case,  we  cannot  sustain 
the  findings  of  fact  of  the  Referee  upon  the  evidence  and  grant  a 
hearing  de  novo. 


Gorgona  v.  Joseph  A.  Cojle  &  Co. 

(3  Dept.  Reports  3567.) 

Vompetiaation — Low  of  two  member*  and  other  injuriea  themtelvea  oreatinff  total 
diidbility. 

The  accident  to  the  claimant  Ksnlted  In  the  loss  of  both  eyes  and  caused  othe^jlc 
injuries  which  wonld  have  prodaced  total  Incapacity  apart  from  the  loss  of  the  eyes.' 
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The  Board  refused  to  determine  that  the  loss  of  tbe  eyea  did  not  conatltate  total 
riiiabilit;  and  therefore  awarded  compeoBatioD  for  total  disability  under  Section 
302-(a)  and  reversed  an  award  which  gave  in  addition  to  the  compenaation  provided 
in  Section  306-(a)  compensation  for  the  loss  of  tbe  two  ejea  under  Section  806-<c). 

Compentation — Loti  of  member*. 

The  compeniation  provided  by  Section  306-(c)  (or  the  losa  of  specidc  member  la 
an  indemnitr  (or  the  loss  of  sacb  members  and  is  payable  withont  regard  to  the 
effect  of  such  loss  upon  the  claimants  earning  power  except  when  it  is  expresslr 
provided  that  unless  the  Board  otherwise  determines  the  loss  of  the  members  ahal] 
constitute  total  disability — in  which  case  compensation  is  payable  under  Section 
80a-(c). 


Appellant  represented  by  Wilbur  P.  Whittle,  Philadelphia. 
Appellee  represented  by  James  R.  Anderson,  Philadelphia. 

OPINION  BY  MACKEY— CHAIRMAN— December  20,  1917. 

On  January  30,  1917,  Frank  Gorgona  was  in  the  employ  of  Joseph 
A.  Coyle  &  Company  and  while  in  the  course  of  his  employment  at 
8ixty-ninth  and  Vine  Streets  in  tbe  city  of  Philadelphia,  sustained 
most  serious  and  grievous  injuries. 

All  the  findings  of  fact  of  the  Referee  are  clearly  justified  by  the 
evidence  and  we  adopt  them  in  toto.  The  Referee  has  found  that  as  a 
result  of  the  injuries  the  claimant  has  sustained  permanent  loss  of 
sight  of  both  eyes.  He  also  lost  the  middle  and  ring  fingers  of  his 
light  hand.  He  sustained  a  broken  thumb  and  fracture  of  the  left 
wrist  together  with  severe  lacerations  of  the  back  of  the  left  hand,  a 
fracture  of  the  skull  and  a  fracture  of  the  right  ankle. 

The  Referee  has  found  that  regardless  of  the  loss  of  the  sight  of 
both  eyes,  the  claimant,  as  the  result  of  the  injuries  thus  sustained, 
was  totally  disabled  from  work  because  of  the  other  injuries  from  the 
date  of  said  accident  until  July  10,  1917,  the  date  of  .the  hearing  be- 
fore him,  and  upon  that  date  was  still  totally  disabled  from  work 
from  these  other  enumerated  injuries  regardless  of  the  condition  of 
his  eyes. 

The  Referee  then  considered  the  question  of  compensation  and  the 
period  during  which  it  should  be  paid.  After  a  discussion  of  the 
Pennsylvania  Workmen's  Compensation  Act  of  1915  and  reviewing 
Ihe  decisions  of  the  Board  up  to  the  present  time  of  our  law  and 
amount  for  total  disability  referred  to  other  injuries  suffered  .by  tbe 
claimant  from  which  he  had  become  totally  disabled  without  reference 
to  Article  III,  Section  306,  Paragraph  c,  which  in  his  judgment  pro- 
vided indemnity  for  loss  of  members  therein  enumerated.  In  this  we 
think  he  is  right  on  principle.  While  it  is  true  that  the  Act  provides 
that  "unless  the  Board  shall  otherwise  determine  the  loaa  of  both 
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hands,  or  both  arms,  or  both  feet,  or  both  legs,  or  both  eyes,  Bball 
constitute  total  disability  to  be  compensated  according  to  the  pro- 
visions of  Clause  a,"  nevertheless,  we  hold  that  Section  306-(c)  is  a 
special  indemnity  clause  providing  for  compensation  of  the  loss  of 
members  therein  enumerated  without  reference  to  the  total  disability 
provided  for  in  Section  306-(a). 

It  is  obvioi)s  that  it  was  the  intention  of  the  Legislature  to  create 
a  separate  and  distinct  liability  and  schedule  of  compensation  for  the 
loss  of  these  members  without  regard  to  whether  or  not  the  loss  of 
such  members,  as  a  matter  of  fact  totally  disabled  the  injured  em- 
ploye. It  frequently  happens  that  although  this  section  provides,  for 
instance,  for  compensation  for  125  weeks  for  the  loss  of  an  eye,  that 
the  injured  man  can  return  to  his  employment  long  before  the  expira- 
tion of  that  period.  Therefore,  this  particular  clause  is  not  based 
npon  the  mere  loss  of  wages  incident  to  this  injury  but  furnishes  an 
indemnity  to  the  injured  workman  for  the  loss  of  the  member. 

We  have  heretofore  in  McHugh  v.  Philadelphia  Suburban  Gas  & 
Electric  Company,  2  Dept.  Beports  2687,  ruled  that  the  claimant  was 
entitled  to  an  award  for  total  disability  as  long  as  it  should  exist, 
not  to  exced  the  period,  however,  of  600  weks  and  since  the  said  in- 
jured employe  had  also  suffered  the  loss  of  an  eye,  he  was  entitled  in 
addition  to  this  order,  to  an  award  of  50%  of  his  wages  for  a  period 
of  125  weeks. 

This  was  followed  by  our  case  ofHoUis  v.  Poland  Coal  &  Coke  Com- 
pany, 3  Dept.  Reports  2482,  where  Judge  Bay  of  the  Common  Pleas 
of  Oreen  County  sustained  an  award  of  Referee  Ohristley  which  had 
been  affirmed  by  our  Board  upon  the  authority  of  the  McHugh  case. 
The  Court  there  held  that  when  an  employe  has  suffered  the  loss  of 
such  a  member  and  at  the  same  time  is  totally  disabled  by  other  In- 
juries sustained  that  be  is  entitled  to  compensation  for  his  disability 
caused  by  such  other  Injuries  so  long  as  it  shall  continue  (not  exceed- 
ing the  limits  specifted  in  the  Act)  and  when  such  disability  ceases  he 
is  entitled  to  additional  compensation  for  the  period  prescribed  by 
the  Act,  for  the  loss  of  the  member,  and  as  to  the  order  of  compensa- 
tion, the  Court  held  "in  our  opinion,  therefore,  the  claim  and  in  the 
case  at  bar  should  first  be  compensated  for  the  injury  to  bis  left  leg 
resulting  in  total  disability,  which  disability  may  be  only  temporary 
or  may  possibly  prove  to  be  permanent,  this  interpretation  of  the  Act 
as  it  seems  to  us,  is  just,  reasonable  and  humane,  and  in  harmony 
with  its  spirit  and  purpose."  Judge  Ray  in  this  language  sustained 
the  position  of  our  Board  as  originally  taken  in  the  McHugh  case 
.(supra),  notwithstanding  the  fact  that  the  cases  of  Predenburg  v. 
Empire  Railways,  154  New  York  Supp.  321,  and  Limron  v.  Blair,  147 
N.  W.  Reporter  546,  had  been  called  to  his  attention  as  they  were  to 
ours.  In  order  that  there  may  be  no  misunderstanding  as  to  our 
position,  we  will  reiterate  our  thought. 
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We  have  reviewed  theoe  decisions  for  the  purpose  of  empbasiuiig 
our  interpretation  of  Section  306  so  that  our  award  in  this  par- 
ticular case  shall  not  be  misuDderstood.  However,  we  feet  that  it 
could  readily  happen  in  the  case  now  under  consideration  that 
the  claimant  injuries,  other  than  the  loss  of  vision,  might  clear  up 
in  a  short  period  of  time  and  if  we  should  award  his  compensation 
upon  tbem  as  being  total  disability  and  then  add  the  loss  of  his  tro 
eyes  under  Section  306'{c)  as  an  indemnity  clause,  {or  50%  of  Mb 
wages  for  250  weeks)  a  great  loss  would  follow  to  the  claimant 
in  view  of  the  fact  that  unless  we  otherwise  order  bis  loss  of  viBion 
will  constitute  total  disability  to  be  compensated  according  to  the 
provisions  of  clause  (a). 

In  other  words  should  we  declare  that  his  injuries,  other  than 
the  loss  of  vision  in  both  eyes  constitute  total  disability  and  add 
thereunto  compensation  for  250  weeks  for  the  loss  of  both  eyes,  and 
then  the  other  injuries  should  prove  not  to  constitute  total  dis- 
ability but  entirely  disappear  in  any  period  less  than  250  weeks, 
he  would  be  deprived  in  such  an  event  of  compensation  for  such 
a  period  of  time  as  the  total  of  the  two  awards  would  be  less  than 
500  weeks  to  which  he  is  clearly  entitled  under  the  proviso  in  306-{c) 
which  reads  "Unless  the  Board  shall  otherwise  determine,  the  loss 
of  both  hands  or  both  arms,  or  both  feet,  or  both  legs,  shall  con- 
stitute total  disability  ^o  be  compensated  according  to  the  provisions 
of  clause — (a).   . 

We  are  persuaded  then,  that  the  wisest  provisions  that  we  can 
make  for  the  claimant  in  order  to  secure  for  him  the  full  benefits 
of  compensation  for  total  disability  is  to  make  the  award  on  the 
HectioQ  just  above  quoted  and  to  hold  that  hie  other  injuries  shall 
merge  in  the  gi-eater  and  that  his  full  measure  of  compensation  shall 
be  found  in  306-(a)  or  50%  of  his  wages  for  a  period  of  500  weeks 
not  to  exceed  f4,000  in  amount. 

We,  therefore,  make  the  following: 
AWAED. 

It  is  hereby  ordered  that  Joseph  A.  Coyle  &  Company,  defendant, 
pay  to  Frank  Gorgano  the  claimant,  50%  of  fl8  or  f9  per  week 
for  a  period  of  time  until  tbe  said  weekly  payments  shall  equal 
the  sum  of  $4,000  said  payments  to  begin  as  of  February  13,  1917. 


*Marcey  v.  Luzerne  Coal  &  Coke  Co. 

Eleclrooution — Evidence  aufficient   to  TOOtronl   inference  or   enttcluiion   lAnt  deati 
resulted  from. 


■See  pate  GST.  Cuea  Appaalad  to  ConrU. 


Bwa;  when  he  taw  a  taab  aod  heard  a  pecoUar  souod  uttered  b;  his  rod,  taming 
he  SAW  bis  boh'b  lifelcn  body  on  the  track  before  him.  The  aoa  was  in  perfect 
health  previous  to  the  accideot.  The  height  of  deceased  was  S'  8"  and  the  height 
of  the  electric  wire  orerhead  was  6'  10".  Held,  that  these  facts  taken  together 
warrant  the  infereoce  or  condoston  arrived  at  by  the  Referee  in  awarding  com- 
pensation. ' 


Claimant  represented  by  Dalzell,  Fisher  &  Hawkina,  Pittaburgh. 
Defendant  represented  by  Benjamin  Griffen,  Pittsburgh. 

OPINION  BY  COMMISSIONER  LEECH— Dec.  21,  1917. 

Two  qnestions  are  raised  by  this  appeal: 

First — Was  the  deceased  electrocuted? 

Second — Were  his  parents  dependent? 

The  Referee  after  a  full  hearing  decided  both  questions  in  the 
affirmative,  having  found  as  a  fact  that  the  deceased  lost  his  life  by 
electrocution  as  the  result  of  an  accident  while  in  the  course  of  his 
employment  by  the  Defendant  Company  and  that  the  parents  were 
to  some  extent  dependent  upon  the  deceased  for  their  support. 

An  instant  before  the  deceased  was  killed  he  was  standing  directly 
under  an  electric  feed  wire  carrying  HO  volts,  talking  with  his 
father.  He  carried  over  bis  shoulder  a  sledge  hammer  and  was 
adjusting  bis  miner's  cap  when  bis  father  turned  to  walk  to  hin 
<>wn  room  nearby.  He  had  taken  but  three  steps  when  he  saw  a 
flash  and  heard  a  peculiar  sound  by  bis  son  which  was  described  by 
bim  as  "ugh",  and  turning  saw  his  son's  lifeless  body  lying  on  the 
track  before  him.  The  son  was  in  perfect  health  up  until  this  acci- 
dent. The  certificate  of  death  signed  by  the  local  Registrar,  show- 
ing the  cause  of  death  to  be  "electrocution  by  live  wires  in  mine, 
accidental"  was  offered  in  evidence. 

The  distance  between  the  floor  of  the  mine  and  the  electric  wires 
overhead  was  not  measured  nor  fixed  accurately  but  was  estimated 
by  a  witness  to  be  about  6'  10"  and  the  height  of  the  deceased 
estimated  to  be  5'  8",  allowing  for  inaccuracies  in  the  estimates 
it  must  be  admitted  that  the  hand  of  the  deceased  and  the  sledge 
must  both  have  been  dangerously  near,  if  not  in  contact  with  the 
wires.  When  this  is  taken  into  consideration  together  with  the  facts 
which  were  proven,  a  flash,  a  peculiar  sound  "ugh"  and  the  lifeless 
lM)dy  lying  on  the  track  leads  us  to  the  conclusion  that  the  Referee 
was  correct  in  finding  as  a  fact  that  Frank  Marcy,  the  deceased, 
met  his  de^tb  as  the  result  of  an  electrical  shock  caused  by  an 
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accident  in  the  course  of  his  employment  by  the  Defendant  Company. 
No  other  inference  or  conclusion  will  harmonize  with  the  facts 
and  circumstances  surrounding  this  accident. 

The  evidence  taken  io  support  of  the  dependency  of  the  parents 
was  suflQcient,  if  believed  by  the  Referee,  to  warrant  his  finding  as 
a  fact  that  they  were  dependent  upon  their  deceased  son  for  support 
to  some  extent  at  least. 

We,  therefore,  adopt  the  findings  of  fact  by  the  Referee,  approve 
bis  conclusions  of  law,  ai&rm  his  award  and  dismiss  the  apjpeal. 


Shellito  V.  Aetna  Explosives  Co. 

Bonus — When  to  be  eompvied  a>  icagtt. 

When  In  contract  of  biring  the  employe  is  entitled  to  a  bonoo  oa  an  indncemeut 
to  enter  into  the' contract  with  the  employer,  the  boDUB  shoolil  be  included  in 
corapntinB  the  compeasation  due  the  employe. 


Claimant  not  represented. 

Defendant  represented  by  George  W.  Graham,  New  York. 

OPINION  BY  COMMISSIONER  LEECH— December  29, 1917. 

Petition  for  review  of  compensation  agreement. 

The  Board  has  already  ruled  that  where,  in  the  contract  of  hiring, 
such  as  was  entered  into  in  the  present  case,  the  employe  was 
entitled  to  a  bonus  as  an  inducement  to  enter  into  a  contract  with 
the  employer,  the  bonus  should  be  included  in  computing  the  com- 
pensation due  the'injured  employe. 

We  are  satisfied  that  a  mistake  occurred  in  fixing  the  average 
weekly  wages  of  the  petitioner  in  this  case,  when  they  were  fixed 
at  f9.60,  and  the  weekly  compensation  fixed  at  the  minimum,  to  wit: 
fS.OO. 

The  uncontradicted  testimony  in  this  case  «bows  that  the  employe 
was  entitled  to  20  cents  an  hour,  with  a  bonus  of  30%  or  26  cents 
per  hour,  which  at  8  hours  per  day,  makes  the  average  daily  wage 
$2.08,  or  an  average  weekly  wage  of  fll.44,  50%  of  which  equals 
^5.72. 

We  therefore  disapprove  of  the  agreement  entered  into  in  this 
case,  and  suggest  that  a  new  one  based  upon  the  proper  weekly 
wage  be  entered  into.  CiOOqIc 


Daubert  v.  Fritz. 
(4  Dept.  Reports,  1). 
Evidence — Hearaay  lestimonj/. 
Uncorroborated  hearsay  testimony  is  ineuScieat  to  suat 


Appellant  repreeented  by  B.  H.  Evana,  Harrisbui^. 
Appellee  represented  by  J.  B.  Stevens,  Reading. 

OPINION  BY  COMMISSIONER  LEECH— December  29,  1917. 

This  appeal  alleges  that  the  Referee  erred  in  finding  as  a  fact 
that  the  deceased  died  as  the  result  of  an  injury  accidentally  sus- 
lained  in  the  course  of  his  employment  by  tbe  defendant,  there  being 
no  sufficient  competent  evidence  upon  which  to  base  such  a  finding. 

Whilst  the  appeal  filed  in  tbis  case  formally  allies  error  on  the 
part  of  tbe  Referee  In  his  findings  of  fact  and  conclusions  of  lav, 
it  embodies  but  one  question,  to  wit: 


Was  there  sufficient  competent  testimony  before  the 
Referee  to  warrant  bis  findings  as  a  fact  that  the  death 
of  the  deceased  resulted  from  injuries  sustained  acci- 
dentally in  the  course  of  his  employment  by  the  defend- 
ant, and  in  awarding  compensation  based  on  such 
finding? 
This  is  purely  a  qtiestion  of  lav. 

When  the  Referee  bases  an  award  or  disallowance  upon  findings  of 
fact  which  have  not  been  established  by  sufficient  or  competent 
evidence,  or  where  the  award  or  disallowance  is  based  upon  testi- 
mony entitled  to  no  weight,  improperly  admitted,  the  Board  will, 
as  a  matter  of  law  under  tbe  provisions  of  Section  420  of  the  Work- 
men's Compensation  Act,  reverse  the  award  or  disallowance  of  com- ' 
pensation  or  make  such  other  modifications  thereof  as  it  deems 
proper.  '' 

There  are  only  two  items  of  testimony  in  this  case  which  suggest 
an  accident,  neither  of  which  is  competent  nor  entitled  to  any 
weight,  in  deciding  the  fact  whether  or  not  there  was  an  accident: — 
First.    The  statement  of  the  attending  physician,  which  necessarily 
was  itself  based  upon  statements  made  to  him  by  the  deceased. 

Second.    The  statement  of  the  wife  as  to  what  tbe  deceased  told 
ber  after  he  had  consulted  with  the  doctor. 

Both  statements  are  purely  hearsay  and  of  themselves  entitled  to 
no  weight. 

The  opinion  of  a  physician  based  upon  a  so-called  history  of  the 
case  received  from  the  patient,  is  itself  founded  upon  mere  hearsay 
declarations  of  the  deceased,  and  is  clearly  inadmissible  for  the  puiU7|c 
pose  of  establiishing  a  fact 


The  opinion  of  a  physician  founded  upon  facts  within  his  own 
observation  is  admissible,  but  the  facts  upon  which  he  bases  his 
opinion  most  appear  upon  the  record  as  testimony,  even  though  this 
hearsay  testimony  be  indirectly  introduced  in  the  form  of  an  opinion 
of  a  physician,  based  upon  statements,  inadmissible  as  hearsay,  made 
to  him  by  the  patient. 

Early  in  the  administration  of  the  Workmen's  Compensation  Act, 
the  Board  adopted  the  following  rule: — 

"When  its  admisBion  may  lead  to  the  discovery  of 
substantial  evidence,  hearsay  evidence  may  be  re- 
ceived. •  •" 

It  is  proper  for  the  Referee  to  receive  hearsay  testimony  and 
consider  it,  provided  it  leads  to  the  discovery  of  substantial  evidence 
of  a  fact.  It  is  clear  that  the  hearsay  testimony  in  this  case  did 
not  lead  to  the  discovery  of  any  substantial  evidence  of  an  injurj'. 

The  facts  in  this  case  may  be  briefly  stated  as  follows: — 

,  "The  deceased,  a  man  62  years  of  age,  was  employed 
as  a  laborer  by  the  defendant,  and  on  the  Monday  morn- 
ing in  question,  went  to  bis  work  as  usual  where  he  was 
engaged  with  three  other  laborers  in  moving  radiators. 
They  continued  at  this  work  until  eleven  o'clock,  when 
the  job  was  finished,  and  they  went  to  another  building 
in  a  different  part  of  the  City,  where  they  engaged  in  a 
different  kind  of  work.  After  the  arrival  at  the  second 
place,  the  deceased  stated  to  the  foreman  that  he  was 
not  feeling  well,  and  went  home,  arriving  there  between 
twelve  and  one  o'clock,  and  stating  to  his  wife  that 
he  was  not  feeling  well.  A  physician  was  called,  who 
arrived  about  one  o'clock  and  found  the  deceased  in  bed, 
suffering  from  pain  and  spitting  blood.  Two  days  later 
pneumonia  developed  and  on  Saturday  the  deceased 
died. 

The  attending  physician  testified  that  the  deceased 
told  him  he  had  strained  himself  at  his  work,  and  the 
wife  testified  that  after  the  doctor  had  left,  her  husband 
told  her  he  thought  he  had  strained  himself  in  lifting 
radiators.  None  of  the  three  men  with  whom  he  was 
working  knew  anything  of  any  accident  occurring  to  the 
deceased  whilst  they  were  engaged  in  -moving  radiators. 
Neither  did  they  hear  the  deceased  say  anything  about 
straining  himself  whilst  engaged  in  the  said  work." 

We  must  reject  the  hearsay  statement  of  the  wife  and  the  opinion 
yf  the  doctor  based  upon  what  the  deceased  told  him. 

The  same  question  was  raised  in  the  case  of  Smith  v.  City  of 
Reading,  2  Dept.  Reports,  1645,  in  which  Chairman  Mackey  said: — 

"Here  we  have  a  case  where  the  only  evidence  that 
there  ever  was  an  accident  is  the  fact  that  the  wife  and 
physician  say  that  the  deceased  told  them  he  slipped 
and  wrenched  his  back.    This  cannot  sustain  a  verdict," 
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the  only  other  evidence  which  tends  to  establish  the  fact  of  an 
accident  is  the  statement  of  the  attending  physician  that  the  blood 
which  the  deceased  spat  up  was  bright  in  color.  Upon  this  fact, 
he  bases  his  opinion  that  the  hemorrhage  could  not  have  been  due 
to  pneumonia  or  to  the  deterioration  of  the  lungs,  but  must  have 
been  caused  by  the  bursting  of  a  blood  vessel,  due  to  some  sudden 
strain. 

It  is  true  that  the  spitting  of  bright  blood  would  indicate  a 
sudden  bursting  of  a  blood  vessel,  but  this  would  not  prove,  nor 
have  a  tendency  to  establish  the  cause  of  the  bursting  of  the  blood 
Tensel.  Bright  blood  would  appear  whether  the  vessel  burst  in  the 
course  of  the  deterioration  of  the  lung  tissue,  due  to  pneumonia 
infection,  or  due  to  the  exertion  of  a  violent  coughing  spell.  Any 
one  of  several  causes  would  produce  the  same  effect.  It  could  not 
be  inferred  from  the  fact  that  he  spat  bright  blood  that  the  cause 
of  the  vessel  bursting  was  due  to  a  strain  occurring  whilst  engaged 
in  moving  radiators. 

We  cannot  regard  the  color  of  the  blood  as  amounting  to  sub- 
stantial proof  that  there  had  been  such  a  strain  as  tlie  claimant 
all^ea. 

Therefore,  we  are  compelled  to  sustain  the  appeal  in  this  case,  and 
reverse  the  award. 


Anglin  v.  Vesta  Coal  Co. 
(4  Dept.  Reports,  S^. 

Compensation — When  cMmani  tvfferylost  of  m^ither  and  U  alio  othenoUe  disabled. 

If  BD  employe  loses  a  foot  and  is  otherwise  disabled,  he  is  entitled  to  compen- 
Bation  during  the  period  of  such  total  or  partial  dieability,  dae  to  injuries 
other  than  to  hia  foot,  and,  when  that  ceases,  to  compeusation  for  160  wecbs 
covering  the  loss  of  the  foot,  provided  the  total  pasmients  shall  not  exceed  the 
Enm  of  {4,000  and  shall  not  extend  over  a  period  longer  than  DOO  weeks. 


Defendant  represented  by  S.  W.  Shaw,  Pittsburgh. 
Claimant  not  represented. 

OPINION  BY  MACKEY— Chairman— December  29,  1917. 

The  above  ease  comes  before  the  Board  on  petition  for  determina- 
tion of  compensation  under  facts  agreed  upon  by  the  parties.  These 
facts  are  that  the  claimant  while  employed  in  the  course  of  his 
employment  for  the  defendant,  on  July  16,  1917,  received  an  injury 
by  accident  which  resulted  in  the  amputation  of  his  left  1^  four 


inches  below  the  knee;  and  a  fracture  of  both  bones  of  the  right 
leg  between  the  knee  and  ankle  aad  further  that  the  complaint  is 
still  incapacitated  because  of  the  injury  to  his  right  1^. 

The  average  weekly  wage  at  the  time  of  the  injury  was  over  |20. 
It  is  also  agreed  that  at  the  present  time  the  claimant  has  no  earning 
power. 

Compensation  in  this  case  must  follow  our  ruling  in  McHugh  V. 
Philadelphia  &  Suburban  Oas  &  Electric  Company,  2  Dept.  Reports, 
2687  and  Hollis  v.  Poland  Coal  &  Coke  Company,  3  Dept.  Reports 
1917,  opinion  of  Eay  P.  J.,  Commoo  Pleas  of  Green  County.  Accord- 
ingly the  claimant  is  entitled  to  the  foUopfing  award: 
AWAHD. 

It  is  hereby  ordered  that  the  Vesta  Coal  Company,  defendant, 
pay  to  H.  C.  Anglin,  claimant,  the  sum  of  flO  per  week  beginning 
July  31,  1917,  and  continuing  as  long  as  the  present  disability  to 
his  right  leg  remains  unchanged,  but  if  at  any  time  in  the  future, 
the  total  disability  now  suffered  by  the  claimant,  is  reduced  to  partial 
.  disability,  then  this  compenKatiun  to  be  modiiied  accordingly  upon 
presentation  of  a  petition  followed  by  proofs  establishing  that  fact. 
When  the  said  compensation  on  account  of  the  injury  to  the  said 
right  leg  ceases  then  the  defendant  shall  pay  to  the  claimant  the 
sum  of  fin  per  week  each  week  for  a  period  of  150  weeks  as  com- 
pensation for  loss  of  left  foot.  The  total  payments,  however,  shall 
not  exceed  the  sum  of  |4,000  and  shall  not  extend  over  a  longer  period 
than  500  weeks. 

It  is  hereby  ordered  that  the  defendant  shall  pay  to  the  claimant 
the  sum  of  ?75  to  cover  the  cost  of  a  major  surgical  operation. 


Trout  V.  Pennsylvania  B.  R.  Co. 

(4  Dept.  Reports,  5). 

CompetuaUon — Jn  ease  of  the  death  of  party  entitled. 

On  petition  filed  by  parents,  it  is  error  to  anani  compenaation  to  the  hein 
of  a  deceased  ion  for  disability  covering  the  period  from  the  date  of  the  accident 
to  the  date  of  his  death. 


Appellant  represented  by  Clarence  P.  Cnlin,  Philadelphia.    . 
Appellee  represented  by  W.  Wallace  Cbrisholm,  Hnntiugdon. 

OPINION  BY  MACKEY-CHAIRMAN— December  29,  1917. 

This  is  an  action  by  the  parents  of  a  deceased  son  for  compensa- 
tion based  upon  their  dependency.    The  Referee  has  found  certain 
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facts  in  cooformity  with  the  testimony,  which  has  led  him  to  cod- 
elude  ae  a  matter  of  law,  that  the  claimants  were  not  dependent 
upon  the  deceased  at  the  time  of  his  death.  Dependency  is  a  question 
of  fact  and  thia  finding  should  have  been  included  among  the 
facts,  but  we  will  not  interfere  with  the  award  because  of  this 
inadvertence,  but  will  afQrm  the  Beferee  in  the  finding  that  the 
parents  were  not  dependoit  at  the  time  of  the  death  of  their  son  and 
therefore  not  entitled  to  compensation. 

The  fourth,  fifth,  sixth  and  seventh  findings  of  fact  by  the  Referee 
are  correct  and  necessarily  lead  to  the  conclusion  that  there  was  no 
dependency.  The  Referee  erred  however,  in  awarding  compensation 
to  the  heirs  of  the  deceased  for  disability  before  death,  covering  a 
period  from  the  date  of  the  accidrait  to  the  date  of  the  death.  In  this 
respect  we  reverse  the  Referee  and  set  aside  the  award. 


•Salmon  v.  C.  Schmidt  &  Sous  Brewing  Co. 
(4  Dept.  Reports,  6). 

Heat  prostration — Ai  to  when  it  oonatitute*  an  aticiSent. 

One.  who,  in  the  course  of  his  emplopment,  suSeni  heat  prostration,  is  rcgardiKl 
ae  having  met  with  an  accident 

Coiirie  of  Employment — Accident  tustained  "in  the  course  of  eatplojfmenl"   to   be 
distinguished  from  those  "arising  out  of  employment." 

The  Workmen's  Compensation  Act  of  1&15  contemplates  all  accidents  sustained 
by  employes  while  "iu  the  course  of  their  employment"  and  is  not  restricted  to 
[hose  "arising  out  of  their  employment." 


Appellant  represented  by  Prichard,  Saul,  Bayard    &  Evans,  Phil- 
adelphia. I 
Appellee  represented  by  Louis  Levinson,  Philadelphia. 

OPINION  BY  MACKEY— Chairman— December  29,  1917. 

The  only  question  in  this  case  is  whether  the  Referee  was  right  in 
finding  that  the  claimant  is  entitled  to  compensation,  under  the 
Pennsylvania  Worltmen's  Compensation  Act  of  1915,  for  heat  pros- 
tration suffered  in  the  course  of  his  employment.  The  determination 
of  this  question  as  far  as  the  interpretation  of  our  Act  is  concerned 
in  Pennsylvania,  is  found  in  the  cases  of  Lane  v.  Horn  &  Hardart 
Balling  Co.  (yet  unreported)  Denison  v.  Tioga  Steel  Company,  3  Dept. 
Reports  545  affirmed  C.  P.  No.  2  as  of  March  Term  1917  No.  973, 

-— -      ^  ^    .    ,_  ^  ^^  , GooqIc 
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Cktnflitti  V.  Scranton  Electric  Co.  3  Dept.  Reports  1507,  Smith  r. 
General  Crushed  Stone  Co.,  2  Dept.  Reports  1022,  Tomazexki  v.  Cats 
B^e  Steel  Co.,  3  Dept.  Reports  2170.  In  Laue  v.  Horn  &  Hardart 
Baking  Co.,  CommiBsioner  Scott  wrote  the  opinion  of  the  Board  al- 
lowing compensation  for  heat  prostration  suffered  by  a  waiter  while 
employed  at  the  defendant's  lunch  counter.  This  award  was  ens- 
tained  by  Common  Pleas  No.  2  of  Philadelphia  County  of  September 
Term  1917,  No.  2254,  the  date  of  the  said  affirmance  being  November 
27,  1917. 

A  reference  to  the  foregoing  cases  nill  disclose  the  fact  that  in 
each  one  we  have  undertaken  to  quote  the  authorities,  both  in  this 
country  and  England,  as  to  what  is  to  be  construed  to  be  "such 
violence  to  the  physical  structure,  of  the  body"  as  to  be  termed  an 
accident  under  the  Pennsylvania  Act.  We  have  always  pointed  oat 
the  fact  that  there  must  be  no  confusion  because  of  the  decisions 
of  certain  states  where  the  first  inquiry  must  always  be  whether 
.  or  not  an  accident  "arose  out  of  the  ^nployment."  It  is  a  useless 
repetition  at  this  time  to  state  no  such  duty  rests  upon  us.  With 
a  definite  purpose  in  mind  our  legislature  omitted  these  words  from 
the  Pennsylvania  Act  and  provided  for  compensation  to  a  workman 
when  his  injury  was  suffered  "in  the  course  of  his  employment." 

In  Howgard  v.  Howard  Company,  3  Dept.  Reports  3369  we  hare 
just  discussed  the  question  of  what  constitutes  an  accident  in  light 
of  our  own  cases.  We  now  republish  and  readopt,  for  the  purposes 
of  this  case  the  following  definition,  originally  cited  in  Smith  v. 
General  Crushed  Stone  Company  (supra)  "violence  to  the  physical 
structure  of  the  body  should  be  construed  as  including  any  sudden, 
abnipt  change  in  the  physical  structure  or  tissues  of  the  body  attri- 
butable to  the  sufferer's  employment  in  the  employer's  service, 
whether  such  change  is  the  result  of  a  blow  or  other  physical  force 
applied  fn>m  without,  or  of  some  external  force  <^  nature,  as 
cold  or  heat,  operating  directly  on  that  part  of  the  body  injuriously 
affected  or  of  a  strain  or  other  internal  disturbance  of  the  bodily 
tissues."    See  opinion  Audenried,  P.  J.  3  Dept.  Reports,  202. 

The  award  of  the  Referee  is  sustained  and  the  appeal  dismissed- 


Slaterheck  v.  McCormick. 

(4  Dept  Reports,  9). 

Compensation — Compulation  of  amount  dtie. 
Where  an  employe  Is  hired  for  a  certain  sum i  per  montb   and  board,    bnt   die 
moner  value  of  the  board  <s  not  mutaally  agreed  upon  at  the  time  of  hirinir. 
the  value  of  the  board  cannot  be  considered  in  compnting  conpensatian.  '^IC 


Defendant  repreeented  by  J.  K.  McCormicb,  Lock  Haven. 
Claimant  not  represented. 

OPINION  BY  <MAIKMAN  MACKEY. 

This  case  comes  before  the  Board  on  a  petitioQ  for  the  determina- 
tion of  compensation  under  facts  agreed  npon  by  the  parties.  It  is 
therein  agreed  that  the  claimant  sulfered  the  permanent  loss  of  his 
right  eye  in  consequence  of  an  injury  that  he  received  by  accident 
while  in  the  course  of  employment  for  the  defendant.  The  contract 
of  hiring  provided  that  the  claimant's  wages  should  be  ^65  per  month 
and  board.  The  money  value  of  board  was  not  mutually  agreed 
upon  at  the  time  of  the  hiring.  The  employer  conducted  a  boarding 
bouse  for  his  employes  and  in  his  books  carried  the  complainant's 
board  at  ^  per  week. 

The  matter,  then,  for  us  to  determine  is  whether  or  not  the  claim- 
ant's board  is  to  be  considered  in  determining  the  claimant's  average 
weekly  wage  and  if  it  should  be  considered  at  what  rate  it  should 
be  fixed.  We  do  not  consider  that  the  employer  is  bound  by  the  fact 
that  in  his  book  he  has  noted  the  board  at  |5  per  week.  We  are 
met  with  the  provisions  of  the  statute  in  this  respect.  Section  309 
provides  "wherever  in  this  article  the  term  wages  is  used,  it  shall 
be  construed  to  mean  the  money  rate  at  which  the  service  rendered 
is  recompensed  under  the  contract  of  hiring  in  force  at  the  time  of 
the  accident,  and  shall  not  include  gratuities  received  from  the  en*- 
ployer  or  others;  nor  shall  it  include  board,  lodging  or  similar 
advantages  received  from  the  employer,  unless  the  money  value  of 
such  advantages  shall  have  been  fixed  at  the  time  of  hiring." 

The  parties  are  accordingly  instructed  to  perfect  a  compensation 
agreement  in  accordance  with  this  decision.  We  are  returning  this 
record  to  the  parties  for  this  purpose  for  the  reason  that  sufiScient 
data  has  not  been  furnished  us  in  the  petition  upon  which  to  base  an 
award.  It  is  not  stated  whether  or  not  the  occupation  is  continuous 
or  seasonal  and  there  are  conflicting  statements  in  the  petition  as 
to  the  weekly  wages  at  the  time  of  the  accident. 


"Hibbard  v.  Phila.  &  Beading  Ry.  Co. 

Acoideni — To  injuriet,  tke  firtt  arising  in  inttr-ttate  commerce  cOiiuing  no  dU' 
ability,  the  second  arising  in  inlrn-state  oommeree  and  covtitcg  ditabUHi/,  Ihr 
latter  i*  compensable. 

Claimant  on  October  24,  1916,  irhile  emplojed  on  a  train  engaged  in  inter- 
state commerce  had  his  right  foot  accidentally  scalded,  but  was  not  disabled 
thereby.    On  Novemljer  10,  1S16,  while  employed  on  s  train  engaged  in  int 
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formed  from  the  acald  on  the  right  foot,  and  Heveral  daya  afterwards  an  infection 
developed  iu  the  ankle  and  spread  up  the  leg  to  the  knee  totally  disabling  him 
from  work.  The  defendant  contended  the  latter  accident  also  happened  in  inter- 
state commerce.  The  evidence  to  sustain  this  contention  was  insufficient  and  the 
Board  affirmed  the  award  of  the  Referee. 


Appellant  represented  by  Geoi^e  Gowen  Parry,  Philadelphia. 
Appellee  represented  by  Wayne  P.  Kanibo,  Philadelphia. 

OPINION  BY  COMMISSIONER  LEECH— December  29,  1917. 

There  were  two  injuries  in  this  case. 

On  October  24,  1916,  the  claimant,  whilst  engaged  in  the  course 
of  his  employment  by  the  defendant,  working  on  a  train  engaged  in 
inter-state  commerce,  was  accidentally  scalded  on  his  right  foot  by 
steam  escaping  from  the  engine.  The  injury  arising  from  this  acci- 
dent was  not  sufficient  to  disable  him. 

On  the  morning  of  November  10,  WW,  whilst  acting  as  a  brakeman 
iu  the  course  of  his  employment  by  the  defendant,  in  placing  a 
New  York  Central  car.  No.  251499,  in  the  plant  of  the  Cox  Stove 
Co.,  at  Lansdale,  Pa.,  in  alighting  from  this  car  the  claimant  acci- 
dentally knocked  off  the  scab  which  bad  formed  on  his  right  ankle, 
as  a  result  of  the  scalding  occurring  October  24,  1916,  thereby  caus- 
ing, the  injury  upon  which  the  present  claim  is  founded.  On  the 
afternoon  of  that  day  he  notified  his  conductor  of  the  accident, 
and  the  conductor  made  a  report  of  the  same  to  the  defendant 
company  that  night. 

On  the  following  day,  the  claimant  returned  to  his  work,  but 
was  unable  to  continue  on  account  of  tbe  condition  of  his  ankle. 
He  received  prompt  medical  attention,  but  unfortunately,  infection 
developed  in  the  ankle  and  spread  up  tbe  leg  to  tbe  knee.  The 
claimant  was  totally  disabled  from  work  as  the  result  of  the  injury 
from  November  11,  1916,  and  so  continued  until  the  date  of  the 
hearing  before  the  Beferee. 

It  is  the  contention  of  the  defendant,  that  at  the  time  of  the 
injury  to  the  claimant,  they  were  both  engaged  in  inter-state  com- 
merce.   Tbe  burden  of  proving  this  fact  is  upon  the  defendant. 

The  evidence  offered  showed  that  the  New  York  Central  car  No. 
251499,  which  tbe  claimant  on  the  morning  of  the  accident  was  plac- 
ing in  the  plant  of  the  Cox  Stove  Co.,  at  Lansdale,  Pa.,  was  sub- 
sequently shipped  to  Berks  Street,  Philadel]»hia,  and  there  was  not 
sufficient  evidence  before  Ihe  Referee  to  warrant  him  in  flnding  as 
a  fact  that  this  car  was,  at  the  time  the  claimant  was  injured, 
engaged  in  inter-state  commerce-    Neither  was  there  Bulflciciil  evi- 
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dence  to  warrant  him  in  finding  that  at  the  time  of  the  placing  of 
this  car  in  the  yard  of  the  Coi  Stove  Co.,  there  was  any  inter- 
state movement  involved. 

We  have  gone  over  the  testimony  carefully  and  considered  the 
brief  of  the  defendant  submitted  and  have  reached  the  same  con- 
clusions as  the  Referee.  We  agree  with,  him  tl»at  the  defendant 
failed  to  establish  the  position  that  at  the  time  of  the  accident  the 
claimant  and  defendant  were  engaged  in  inter-state  commerce. 

The  findings  of  fact  by  the  Referee  are  adopted  by  the  Board,  and 
his  conclusions  of  law  are  approved.  The  award  in  this  case  is  there- 
fore affirmed  and  the  appeal  dismissed. 


Walker  v.  Lehigh  Valley  B.  B.  Co. 

(4  Dept.  Reports,  47). 

Infurg  bp  on  acMent. 

A  locomotive  eiiKltieer  mistaliied  a  physical  shock  by  reason  of  the  cara  of  his 
train  colliding  with  other  cars,  whereby  diabetes  melHtns  resulted,  causing  his 
death.  Held,  that  he  had  saatained  an  injury  by  accident  in'  the  course  of  his 
anployment. 

InUrattate  eontmeroe — At  to  w&eti  emploge  U  engaged  m. 

A.  train  made  up  at  one  point  in  PennsylTania  and  taken  to  anotlier  point  in 
PennsylvaDa,  where  the  can  are  re-distributed,  is  engaged  in  intra-state  commerce, 
and  the  Workmen's  Compensation  Board  has  jurisdiction  over  any  accidental 
injury  anstained  by  a  member  of  the  crew  of  such  train. 

Burien  of  proof — When  employer  offeri  m  a  defense  that  the  employe  vat  engaged 
in  inter-state  comoieroe  wfcen  injured. 

He  who  seta  up  the  defense  of  inter-state  commerce  must  sustain  the  burden  of 
proof  of  that  fact. 


OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 
HEAEING  De  Novo. 

Held  at  Wilkes-Barre,  I>ecember  6,  1917  before  Chairman  Harry 
A.  Mackey  and  Commissioner  John  A.  Scott  of  the  Workmen's  Com- 
pensation Board. 

APPEAKANCBS. 

Frank  P.  Blattery,  Esq.,  Wilkes-Barre,  for  claimant. 
John  R.  Halsey,  Esq.,  Wilkes-Barre,  for  defendant,  and  witnesses  on 
behalf  of  the  claimant  and  of  the  defendant.  Lit^Oglc 


STATEMENT  AND  DISCUSSION  OF  THE  TBSTIMONT. 

A  claim  petition  was  filed  in  this  case  and  heard  by  Referee 
Beemer,  who  made  an  award  in  favor  of  the  claimant.  The  defendant 
took  an  appeal.  One  ground  of  appeal  was  that  the  Eeferee'B 
award  was  unwarranted  by  the  evidence.  The  Board  having  heard 
the  appeal,  upon  due  consideration  thereof,  exercised  the  discretion 
provided  by  Section  421,  and  granted  a  hearing  de  novo. 

At  the  hearing  de  novo,  the  testimony  of  the  witnesses  which  had 
been  taken  by  the  Referee  and  which  was  attached  to  the  record 
of  the  appeal  was  by  consent  of  counsel  for  the  claimant  and  defend- 
ant adopted,  and  certain  additional  testimony  was  taken  by  the 
Board.  All  of  which  testimony  has-been  written  out  and  attached 
to  the  record  of  this  hearing. 

William  Walker,  husband  of  the  claimant,  on  January  31,  1916, 
was  the  locomotive  engineer  of  a  train  crew  which  operated  the 
engine  and  a  train  of  39  or  40  cars  on  a  run  or  trip  from  Fackerton 
yard,  a  point  on  the  defendant's  railroad  in  the  State  of  Penn- 
sylvania to  the  yard  of  the  defendant  company  at  Coxton  in  the 
State  of  Pennsylvania.  When  the  train  arrived  at  Falling  Spring 
the  claimant's  husband  had  orders  to  place  it  on  the  switch  at  that 
point  which  was  part  of  the  Coxton  yard.  The  crew  consisted  of  the 
conductor,  James  O'Hara,  the  locomotive  engineer,  the  claimant's 
deceased  husband,  William  Walker,  the  fireman  Novak,  the  train- 
man, Matthew  Carmody,  the  fiagman  Jordan  and  the  head  trainman 
Johns. 

The  testimony  is  that  shortly  after  3  o'clock  A.  M.  February  1, 
1915,  while  this  crew  was  placing  the  train  which  it  had  brought 
from  Packerton  on  the  switch,  the  cars  were  backed  into  other 
cars  standing  on  the  switch  with  such  violence  as  to  break  one 
of  the  cars  and  that  the  impact  produced  a  very  sensible  bump  or  jar, 
some  of  the  trainmen,  however,  say  not  more  than  usual  bump  when 
cars  come  together;  but  the  conductor  in  describing  the  impact  or 
collision  said  "Yes,  I  sure  had  a  jar."  At  the  time  of  the  collision, 
whether  slight  or  severe,  the  fireman,  Novak,  was  thrown  or  fell 
from  his  place  on  the-train  and  was  discovered  lying  face  down 
between  the  front  and  back  wheels  of  the  tender.  Direct  testimony 
by  any  witness  as  to  how  he  came  to  be  where  he  was  found  is 
wanting,  but  it  will  be  noted  that  the  accident  happened  in  the 
early  morning  at  a  time  of  the  year  when  it  would  he  dark,  the 
trainmen  were  using  lanterns,  and  when  each  member  of  the  crew,  was 
fully  taken  up  with  attention  to  his  special  duties. 

William  Walker,  Conductor  O'Hara  and  the  head  trainman,  Johns, 
extricated  the  body  of  Novak  from  under  the  tender.    He  had  been 
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run  over  and  killed.  The  engine  was  detached  and  put  in  its  place 
in  the  yard  either  by  Walker  or  some  other  member  of  the  crew. 
Walker  arrived  at  his  home  about  four  o'clock  in  the  morning. 

Uuch  of  the  testimou;  by  the  claimant  is  the  relation  of  what 
her  husband  stated  to  her  about  the  accident  when  he  arrived  at 
home,  and  as  such,  is  hearsay,  and  which  kind  of  testimony  we  have 
frequently  held  is  iusufflcieut  to  establish  facts  on  which  to  predicate 
an  award,  unless  the  surrounding  circumstances  are  such  to  cor- 
roborate the  hearsay  testimony  and  are  of  themselves  of  sufAcient 
probative  force  to  support  a  reasonable  inference  of  the  existence  of 
facts  necessary  to  justify  au  award. 

Excluding  the  hearsay  statements  in  the  testimony  of  the  claim- 
imt  there  are  still  certain  items  of  relevant  testimony  in  the  case 
of  probative  character.  They  are  subsequently  as  follows:  That 
when  the  claimant's  husband  came  in  from  his  run  he  was  a  wreck ; 
that  he  did  not  seem  able  to  help  himself  for  a  short  time  after  he 
came  in  and  that  he  then  sat  down ;  his  back  seemed  to  hurt  him ; 
that  he  was  not  able  to  get  around  and  a  few  days  afterwards  he 
had  to  consult  his  family  physician,  Dr.  Underwood,  and  that  after 
February  1,  or  3rd,  until  the  time  of  his  death,  which  occurred  March 
13,  1916,  he  went  down,  lost  flesh,  got  thin  and  his  kidneys  gave 
out;  that  he  went  to  the.  office  of  Dr.  Underwood  about  five  days 
after  he  came  in  from  this  nm ;  that  he  remained  at  home  about 
two  weeks  and  returned  to  work  for  a  few  days,  but  that  he  could 
not  stand  it  and  gave  it  up  and  did  not  work  after  that ;  that  he  first 
complained  about  his  kidneys  two  or  three  days  after  the  time  of 
the  accidental  killing  of  the  fireman. 

It  is  well  established  by  both  the  testimony  of  the  claimant  and 
by  that  of  Dr.  Underwood,  his  family  physician,  that  prior  to  Jan- 
uary 31,  1916  William  Walker  was  a  man  or  ordinary  good  health 
that  he  had  not  consulted  his  physician  about  any  disease  or  physi- 
cal trouble  except  about  five  years  before  about  a  slight  attack  of 
grippe  although  the  physician  was  in  his  home  often ;  that  he  ex- 
hibited none  of  the  ordinary  symptoms  of  diabetes  mellitus  which 
the  medical  testimony  shows  was  the  direct  cause  of  his  death;  that 
he  was  37  years  of  age  and  not  given  to  excessive  use  of  alcoholic 
drinks  or  to  over-eating. 

The  members  of  the  train  crew  describe  what  happened  when  the 
train  backed  in  on  the  switch  and  the  facts  and  cireuiustauces  con- 
nected with  the  accident  which  surely  caused  the  death  of  the 
fireman.  The  claimant  also  testified  that  her  husband  told  her  that 
his  train  had  a  collision  with  other  cars  on  the  switch  track; 
That  he  had  suffered  a  severe  jar  and  bad  been  thrown  back  on  the 
floor  of  his  locomotive  engine.  There  is  no  direct  corroboration  of 
this  statement  by  any  of  the  crew,  nor  is  there  any  statementsny 
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any  of  them  that  Walker  complained  immediately  after  the  bump- 
ing of  the  cars  and  the  accidental  killing  of  the  fireman  that  he 
bad  received  any  jar  or  bad  been  thrown  down,  but  they  do  state 
that  he  did  not  complain  of  any  injury  to  his  person  and  that  also 
some  time  afterwards  did  be  complain  to  the  conductor,  O'Hara, 
that  he  was  sick,  which  condition  O'Hara  says  was  very  evident 
from  his  appearance.  It  is  testified  to  that  the  claimant's  deceased 
husband  as  well  as  the  others  of  the  crew  were  nervous  and  excited 
immediately  after  the  accident  when  th^  were  taking  the  body 
of  the  fireman,  Novak,  from  under  the  tender. 

There  is  no  doubt  from  the  testimony  that  a  more  or  less  severe  jar 
must  have  been  sustained  especially  by  those  of  the  crew  who 
were  on  the  engine  and  tender  and  it  is  reasonable  to  infer  that  the 
jar  was  of  suiBcient  violence  to  throw  the  fireman  from  bis  place 
on  the  locomotive  or  the  tender  and  it  is  also  a  reasonable  Inference 
that  Walker,  the  engineer,  who  was  in  the  line  of  his  duty  and 
who  was  intent  upon  the  control  of  bis  train  was  jolted  and  jarred 
about.  This  evident  fact  taken  in  connection  with  his  shaken  up 
and  wrecked  condition  as  described  by  bis  wife  further  strengthens 
the  inference  that  he  suffered  a  greater  or  less  d^ree  of  violence  on 
account  of  the  collision  between  the  train  and  the  other  cars,  and 
that  this  inference  is  of  sufficient  strength  to  corroborate  the  state- 
ments which  Walker  made  to  his  wife  as  to  what  actually  happened 
and  as  to  how  the  accident  affected  him.  The  establishment  of  such 
an  inference  of  fact  is  not  enough  in  itself  to  warrant  a  finding  that 
the  violence  which  was  received  by  bim  was  the  proximate  cause  of 
the  disease  from  which  be  died,  diabetes  mellitns. 

Several  physicians  of  experience  and  training  were  called  to  testify. 
From  whose  testimony  it  appears  that  the  cause  of  diabetes  mellitus 
is  obscure  and  not  certainly  known  to  the  medical  profession.  There 
are  well  defined  symptoms  of  the  ailment.  It  also  appears  from 
the  medical  testimony  that  the  disease  may  either  manifest  itself 
in  a  chronic  form  or  in  an  acute  form ;  that  the  chronic  form  is 
insidnous  and  slow  in  development  and  is  found  most  frequently 
in  persons  of  advanced  years ;  that  the  acute  form  is  more  likely 
to  develop  in  younger  persons.  The  ordinary  causes  of  this  malady 
recognized  by  the  profession  are  alcoholism,  over.eating,  sedentary 
habits,  prolonged  mental  anxiety  and  sudden  shock,  mental  or  physi- 
cal. Dr.  Phillips,  called  by  the  defendant  as  an  expert,  advanced 
the  theory  that  the  real  cause  of  this  disease  is  an  infection,  but 
ctates  that  this  theory  was  not  fully  demonstrated  nor  accepted. 
He  also  said  shock  was  one  of  the  usual  causes  thought  to  produce 
the  disease  but  was  quite  positive  that  mere  mental  shock  could  not 
cause  it;  that  possibly  a  physical  or  traumatic  shock  such  as  comes 
from  a  fall  or  blow  either  might  produce  or  aggravate  a  chronic 
condition  of  this  disease.    He  was  of  opinion  that  an  acute  condition 
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eight  hours  after  shock.  But  the  other  physicians  were  of  opinion 
that  the  evidences  of  the  disease  in  its  acute  form  could  be  manifest 
within  forty-eight  hours  or  a  somewhat  longer  time,  depending  upon 
the  severity  of  the  shock. 

From  the  best  analysis  which  we  can  make  of  the  medical  testi- 
mony we  are  satisfied  that  the  facts  and  circumstances  of  the  acci- 
dent, the  history  and  the  course  of  this  disease  points  to  a  direct 
causal  connection  between  the  physical  shock  which  we  think  the . 
claimant's  husband  sustained  and  the  acute  diabetes  mellitus  which 
in  so  short  a  time  developed. 

The  defendant  both  before  the  Referee  and  before  the  Board  raised 
the  question  of  jurisdiction  and  right  of  either  to  bear  the  case; 
and  has  contended  that  at  the  time  and  place  of  the  occurrence  of 
the  alleged  accident  to  the  claimant  he  was  engaged  in  inter-state 
commerce,  having  charge  of  a  train  composed  of  cars  that  came 
from  points  outside  of  the  State  of  Pennsylvania,  and  that  they 
were  empty  has  no  bearing  on  the  inter-state  feature  and  cites  the 
case  of  Northern  Central  R.  R,  Co.  v.  Zachary,  decided  by  the 
Supreme  Court  of  the  United  States  and  reported  in  232  U.  8.  Page 
259.  This  decision  is  justified  by  the  facts  and  inferences  drawn 
from  tbem.  The  train  was  made  up  or  run  from  Pinner's  Point, 
Va.,  a  station  on  the  Southern  Railway,  to  Selma,  N.  C.  At  that 
Point  a  train  was  made  up  in  part  of  cars  from  the  other  train  from 
Spencer,  N.  C,  a  station  on  the  Southern  Railway.  Selma  is  also 
a  point  on  the  same  railway.  This  was  inter-state  commerce  and  the 
Court  held  that  it  made  no  difference  whether  the  cars  in  the  train 
were  loaded  or  were  empty.  They  may  have  gone  from  Spencer  to 
Pinner's  Point  loaded  or  may  have  been  sent  to  Spencer  to  be  loaded 
and  returned. 

In  this  case  the  facts  are  different  and  distinguish  it  from  the 
cited  case.  August  Buerscbap,  an  employe  in  the  car  record  depart- 
ment of  the  Lehigh  Valley  R.  R.  Co.,  at  South  Bethlehem,  and  a 
witness  for  the  defendant,  testified  to  the  cars  that  made  up  the 
train  hauled  by  the  decedent  as  follows: 

"Chairman  Mackey: 

Q — These  were  empties  that  at  some  time  or  other  had  been  in 
other  States,  and  were  brought  into  Pennsylvania  for  the  purpose 
of  being  assembled  so  that  they  may  be  used  in  the  transportation 
of  freight?  A— Yes.  Q — After  they  reached  the  Packerton  yard, 
they  were  subject  to  orders  to  be  used  inter-state  or  intrastate,  as 
your  train  dispatcher  made  up  the  trains?    A — Yes." 

We  must  accept  this  statement  of  the  witness  as  true  and  if  cars 
arriving  at  Packerton  yard  might  be  used  or  sent  out  by  a  train 
dispatcher  for  any  service  he  saw  lit,  intrastate  or  interstate,  aBu^ 
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to  any  place  or  point  or  by  any  train  made  up  either  by  him  or  bis 
order,  they  could  not  be  held  to  be  used  in  inter-state  commerce, 
because  it  does  not  appear  by  the  testimony  what  new  use  or  service 
they  were  to  be  put  to,  whether  inter-state  or  iutra-state.  The  train 
was  made  up  at  a  point  within  the  State  of  Pennsylvania  and  taken 
by  the  crew  of  which  the  claimant  was  the  engineer  to  a  point  also 
within  the  State,  which  was  the  end  of  the  run  of  the  crew  that 
moved  it,  and  what  became  of  the  train  or  any  of  the  cars  in  it  we 
are  not  informed. 

In  the  Zachary  case  (aupra)  the  cars  which  came  in  from  Vii^nia 
on  train  72,  were  being  put  into  train  862,  by  a  shifting  crew  which 
was  working  train  72,  and  had  taken  two  cars  from  it  and  put 
them  into  the  train  for  which  Zachary  had  already  prepared  his 
engine  in  order  to  carry  them  forward  as  part  of  a  through  move- 
ment of  interstate  commerce.  There  is  no  evidence  here  that  the 
empties  which  came  from  New  Jersey  and  other  States  and  which 
were  assembled  at  Packerton  yards  and  afterwards  put  into  the 
train  operated  by  the  claimant's  husband  and  his  crew  were  on  a 
through  movement ;  but  the  conclusive  inference  here  is  that  this  trip 
was  a  new  movement;  that  Packerton  station  or  yard  was  the  end  of 
the  first  movement  and  the  beginning  of  a  new  movement,  and  of 
the  destination  of  which  beyond  the  State  line  there  is  no  testimony. 
We  mast  therefore  find  as  a  fact  that  the  deceased  was  not  engaged 
in  interstate  commerce,  but  in  intra-state  commerce  and  that  this 
Board  has  jurisdiction  to  hear  and  determine  this  case  on  the  facts 
in  evidence.  It  has  been  held  by  us  in  Jones  v.  Lehigh  Valley  Kail- 
road  and  other  cases  on  the  authority  of  Osborne,  Receiver  v.  Gray 
241  U.  8.  16  that  the  burden  of  proof  is  on  the  defendant  who  sets 
up  that  the  plaintiff  or  claimant  and  defendant  were  at  the  time  of 
the  injury  engaged  in  inter-state  commerce  to  establish  such  matter 
of  defense,  we  therefore  make  the  following: 

FINDINGS  OF  FACT. 

First.  That  on  February  1,  1916,  William  Walker,  the  husband 
of  the  claimant,  was  in  the  employ  of  the  Lehigh  Valley  R.  E.  Co., 
the  defendant,  working  as  a  locomotive  engineer  at  a  weekly  wage 
of  f35,  that  at  the  time  of  the  accident  neither  William  Walker,  the 
employe,  nor  the  Lehigh  Valley  Railroad  Company  had  served  one 
upon  the  other  a  notice  rejecting  Article  III  of  the  Compensation 
Act  nor  had  they  filed  the  same  as  required  by  law. 

Second.  That  on  January  31,  1916,  William  Walker,  the  claim- 
ant's husband,  together  with  the  train  crew  of  which  he  was  a 
member,  took  from  Packerton  yard  to  Coxton  yard,  points  on  the 
railroad  of  the  defendant  company,  a  train  of  thirty-nine  or  forty 
cars  attached  to  the  engine  and  tender  and  placed  them  on  a  siding^tc 
Palling  Springs,  the  end  of  the  run  of  the  crew.  '■ 
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Third.  That  on  February  1,  1016,  about  3  A.  U.,  while  pushing 
the  cars  of  bis  train  on  to  tbe  awitch  at  Falling  Springs  in  the  Coxton 
yard  the  rear  cars  of  the  train  bumped  against  other  carB  standing 
on  the  switch  and  produced  such  a  jar  or  shock  as  to  inflict  serious 
personal  injury  upon  the  claimant's  husband. 

Fourth.  That  when  the  cars  of  tbe  train  on  which  the  claimant's 
husband  was.working  collided  with  the  cars  on  the  switch,  he  suffered 
from  the  shock,  violence  to  the  physical  atriicture  of  his  body. 

Fifth.  That  as  a  result  of  such  violence  by  shock  diabetes  mellitus 
resulted,  which  on  the  13tb  of  March  caused  his  death. 

Sixth.  That  tbe  decedent,  William  Walker,  left  to  survive  him 
dependent  upon  him  for  support  at  the  time  of  bis  death  his  widow, 
Katherine  Walker,  a  daughter  Grace  Walker,  born  September  26, 
1908,  a  sou  William  Walker,  bom  February  8, 1910,  and  a  son  Frank 
Walker,  bom  July  S,  1912,  all  residing  at  Fittston,  Pa.;  that  the 
burial  expenses  amounted  to  (300,  of  which  the  defendant  has  paid 
no  part  to  tbe  decedent's  dependents;  that  the  accident  from  colli- 
sion of  the  cars  of  the  train  of  William  Walker  happened  in  the 
State  of  Pennsylvania  while  William  Walker,  tbe  claimant's  hnsband, 
was  in  the  course  of  bis  employment  with  tbe  defendant. 

Seventh.  That  at  the  time  of  the  accident  to  the  decedent  neither 
he  nor  the  defendant  were  engaged  in  interstate  commerce. 

CONCLUSIONS  OF  LAW. 

First.  That  since  neither  the  claimant's  husband  nor  the  defend- 
ant were  at  the  time  of  the  accident  which  caused  his  death  engaged 
in  inter-state  commerce,  the  Board  has  jurisdiction  to  dispose  of 
the  case. 

Second.  That  the  decedent  and  the  defendant  were  on  February 
1,  1916,  bound  by  the  provisions  of  Article  III. 

Third.  That  since  the  decedent  sustained  a  personal  injury  by 
accident  in  the  course  of  employment  as  contemplated  by  Section  301 
of  tbe  Act  and  died  from  the  disease  which  naturally  resulted 
therefrom,  the  claimant  and  ber  dependent  children  are  entitled  to 
compensation. 

AWARD. 
There  is  awarded  to  Katherine  Walker  for  hei-self  and  on  behalf 
of  her  three  children,  Grace  Walker,  William  Walker  and  Prank 
Walker,  the  sum  of  fll  per  week,  payable  semi-monthly  during  the 
period  from  March  21,  1916  to  November  15,  1921. 

To  the  guardian  of  Grace  Walker,  William  Walker  and  Frank 
Walker  the  sum  of  |7  per  week,  payable  semi-monthly  for  and  during 
the  period  from  November  16, 1921  to  September  25.  1924. 

To  tbe  guardian  of  William  Walker  and  Frank  Walker  the  sum  of 
15  per  week,  payable  semi-monthly  for  and  during  the  period  fro^lc 
September  26, 1924  to  February  7, 1926. 


To  the  guardian  of  Fraok  Walker  the  sum  of  $3  per  week,  payable 
semi -monthly  during  the  period  from  February  8,  1926  to  July  7, 
1928.  And  there  is  awarded  to  Katherine  Walker  the  sum  of  flOO 
for  funeral  expenses. 


•Ermel  v.  Pennsylvania  Coal  Co.  -. 

TubercvlogU  at  result  of  aooident. 

Clnimaot  whs  bad!)'  bnmed  b;  an  eiploaion  of  gas  in  the  working  chamber  of 
defendant's  mine,  as  a  proximate  result  of  the  injury  a  tubercular  condition, 
which  mar  have  existed  prior  to  the  injury,  was  aggravated  and  a  rapid  and 
serious  development  of  bis  predisposition  to  tuberculosis  resulted,  it  was  an  acci- 
dent in  course  ot  employment. 

Defenae. 

The  fact  that  claimant's  home  surroundings  may  not  have  been  as  sanitary 
and  conducive  to  recovery  as  they  should  be  is  not  a  good  defense. 


Appellant  represented  by  H.  J.  Connolly,  Scranton. 
Appellee  represented  by  W.  L.  Pace,  Pittston. 

OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 

A  review  of  this  record  and  the  testimony  taken  before  the  Referee 
shows  that  the  claimant  met  with  an  accident  in  the  course  of  his 
employment  with  the  defendant  and  sustained  a  serious  injury  as 
a  result  of  an  explosion  of  gas  in  the  working  chamber  in  the  defend- 
ant's mine.  The  claimant  was  badly  burned  on  the  face,  arms,  legs, 
hands  and  back,  although  at  the  time  of  the  hearing  the  direct  effects 
of  the  burns  on  the  body  of  the  claimant  had  mostly  disappeared. 

The  present  condition  of  the  claimant  is  tuberculosis  of  the  lungs. 
The  Referee  has  found  that  the  present  tubercular  condition  of  the 
claimant  is  the  proximate  result  of  the  injury  sustained  and  that 
any  tubercular  condition  which  may  have  existed  prior  to  the  injury 
on  account  thereof  has  been  aggravated  and  that  the  debilitated  con- 
dition of  the  claimant's  system  caused  by  the  results  of  the  accident 
are  responsible  for  the  rapid  and  serious  development  of  his  prenlis- 
position  to  tuberculosis.  The  Board  adopts  this  conclusion  of  fact 
by  the  Referee. 

The  fact  that  the  claimant's  home  surroundings  may  not  have  been 
as  sanitary  and  conducive  to  recovery  from  the  effects  of  the  injury 
cannot  be  urged  as  a  defense  on  the  part  of  the  defendant. 

We  therefore  affirm  the  award  made  by  the  Referee  and  dismiss  the 
appeal.  Cioot^^lc 

*9«  w*  1M,  Cue*  Aniciled  to  CiniTta. 


Koch  V.  Penosylvauia  Trojan  Powder  Co. 

Dependenov — When  proved. 

Wife  and  child  of  deceased  emploire  living  apart  from  him  but  to  whose  support 
the  deceased  contributed,  if  from  the  evidence,  though  somewhat  contradictor?, 
the  Referee  finds  as  a  fact  that  they  were  actually  dependent  and  awards  claimant 
compensation,   the  award  will  be  sustained. 


Claimant  represented  by  Hyman  Rockmaker,  Allentown. 
Defendant  represented  by  Thomas  Diefenderfer,  Allentown. 

OPINION  BY  COMMISSIONEH  SCOTT— December  31,  1917. 

The  deceased  employe  was  married  to  the  claimant  the  27th  day  of 
May,  1913.  They  had  one  child,  Sarah  Elizabeth  Dorothy.  As 
the  result  of  an  accident  while  engaged  in  the  course  of  his  employ- 
ment with  the  defendant,  Isadore  Koch,  the  husband  of  the  claimant, 
unstained  such  injuries  that  he  died  on  the  30th  of  June,  1917. 

The  Referee  hae  found  these  facts  and  has  also  found  that  at 
the  time  of  the  accident  the  employe's  average  weelily  wages  were 
J13.75,  payable  semi-monthly,  and  also  at  the  time  of  the  death  of 
the  husband  of  the  claimant,  the  claimant  and  the  deceased  em- 
ploye were  living  apart;  but  notwithstanding  the  fact  that  they 
were  living  separate  they  frequently  met,  the  decedent  furnished  at 
various  times  money  to  pay  the  board  of  the  claimant  and  his  child 
and  to  purcha^  articles  of  clothing  for  both  herself  and  the  child. 
The  Referee  has  also  made  a  finding  that  both  the  claimant  and  the 
child  were  at  the  time  of  decedent's  death  actually  dependent  upon 
her  husband  for  support. 

An  appeal  has  been  taken  from  these  findings  of  fact  by  the 
defendant  on  the  ground  that  they  are  not  warranted  by  the  evidence. 
There  is  some  conflict  in  the  testimony  and  considerable  testimony 
that  is  hearsay  on  the  part  of  both  the  claimant  and  defendant. 
Certain  statements  tending  to  show  deflriite  contributions  by  the 
deceased  employe  to  the  support  of  his  child  and  also  of  his  wife 
are  attempted  to  be  contradicted  by  proof  by  at  least  one  witness 
that  the  claimant  admitted  immediately  after  the  death  of  her  hus- 
band that  he  was  not  supporting  herself  and  child.  All  this  testi- 
mony, however,  was  for  the  consideration  of  the  Referee,  as  well 
as  the  credibility  of  the  witnesses. 

From  a  careful  reading  of  the  testimony  we  cannot  say  that  the 
conclusion  reached  by  the  Referee  is  not  sustained  by  it.  The  Referee 
has  further  concluded  that  since  the  claimant  was  actually  -depend-^ 
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ant  for  support  od  her  husband,  she  is  entitled  under  the  Act  to 
compensation  for  herself  and  child.  The  Referee's  statement  in  his 
conclusion  of  law  that  the  claimant  left  the  decedent  on  account 
of  his  cruelty  and  was  therefore  justified  in  leaving,  even  though  she 
were  not  actually  receiving  support  from  decedent  at  the  time  of  his 
death,  is  not  a  good  reason  for  the  finding  of  fact  that  she  was 
actually  dependent,  but  as  we  have  already  affirmed  the  finding  of 
dependency,  from  a  consideration  of  the  evidence  in  the  case  this 
reason  given  by  the  Referee  is  immaterial. 

The  award  of  compensation  is  therefore  affirmed.  We,  however, 
correct  and  modify  the  award  made  by  the  Referee  by  reason  of  a 
clerical  error  in  his  figures.  45%  of  $13.75,  the  average  weekly 
wages  is  not  |7.79  as  the  Referee  has  found,  but  f6.18K- 

Corrected  award  is  as  follows: 

To  Ruth  Sarah  Koch,  dependent  widow,  4&%  of  f  13.75  or  f6.18^ 
from  June  30,  1917  to  March  30,  1923,  300  weeks,  $1,856.25. 

To  Sarah  Elizabeth  Dorothy  Koch,  dependent  child,  15%  of  fI3.75 
or  %2M'4  from  March  31,  1923  to  April  4,  1930,  366  weeks,  »754.87. 
Said  payments  of  compensation  to  be  made  semi-monthly  for  the 
periods  of  time  provided  in  the  Act.    Appeal  dismissed. 


•Healy  v.  Central  Trust  &  Savings  Co. 

Heat   stroke — Sufflcient  proof  of. 

To  prove  death  from  heat  stroke  it  is  npceRsary  to  »>ti«idor  aU  th« 
of   the   employmeut   at   or   about   the   time   when   the   atroke   is    alleged 
liappened. 


Appellant  represented  by  Robert  T,  McCracken,  Philadelphia. 
Appellee  represented  by  I^ouis  Levinson,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 

The  only  contention  seriously  urged  by  the  defendant  is  that  there 
is  no  proof  that  the  decedent  was  injured  while  working  for  the 
defendant  in  the  cour^  of  his  employment,  or  that  at  the  time  of  his 
death  he  was  actually  engaged  in  the  business  affairs  of  his  em- 
ployer. The  cause  of  death  was  heut  stroke  and  it  is  always  in 
such  cases  more  or  less  difficult  to  fix  upon  the  exact  time  when  the 
heat  stroke  was  sustained.  It  is  therefore  necessary  to  consider  all 
the  circumstances  of  the  employment  at  or  about  tbe  time  when  the 
stroke  is  alleged  to  have  happened.  ^  -  i 

■Bee  pace  MT,  Cuh  Appealed  to  Court*.  ^ 


We  think  there  are  sufficient  facts  in  evidence  in  this  regard  to 
sustain  the  finding  made  by  the  Referee.  His  award  is  therefore 
sustained,  and  appeal  difimissed. 


Yusko  V.  T^high  Coal  &  Navigation  Co. 

Burden  of  proof — To  terminate  oompenioJion  agreement. 

When  employer  seeka  to  modify  or  termiuate  a  compeneation  agreement  the 
burden  is  on  bim  to  show  that  the  disability  has  changed. 

Injurji — Change  of  diidbility. 

Claimant  soatained  a  sprain  of  muscle  of  the  chest  caused  by  lifting.  His 
physician  admitted  that  the  sprain  may  possibly  be  a  contribntory  cause  to  the 
present  disabtlity,  which  it  oppears  from  the  testimony  is  some  form  of  heart 
disease. 


Appellant  represented  by  P.  S.  Riordan,  Lansford. 
Appellee  represented  by  Roger  3.  Dever,  Wilkes-Barre. 

OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 

The  petition  in  this  case  is  to  terminate  the  agreement.  The 
agreement  entered  into  February  lit,  1917,  sets  forth  that  on  the  12th 
of  January,  1917,  the  claimant  sustained  a  sprain  of  muscles  of 
the  left  side  of  chest  caused  by  lifting  a  collar.  The  term  of  disability 
uncertain.  Under  the  decieion  of  Chairman  Mackey  in  Olerka  t;. 
Lehigh  &  Wilkes-Barre  Coal  Co.,  S  Dept.  Reports,  page  2944,  when 
the  employer  seeks  to  modify  or  terminate  the  agreement  the  burden 
is  upon  the  employer  to  show  that  the  disability  has  changed. 

There  was  considerable  testimony  by  the  Referee  from  which  it 
appears  that  the  disability  now  suffered  by  the  claimant  is  some  form 
of  heart  disease.  At  least  one  of  the  physicians  called  by  the  peti- 
tioner admits  that  the  sprain  which  the  claimant  suffered  at  the 
time  of  the  accident  may  possibly  be  a  contributing  cause  to  the 
present  disability  of  the  claimant.  We  therefore  agree  with  the 
Referee  that  the  defendant  has  not  dischai^ed  the  burden  of  proof 
which  rests  upon  it  to  show  a  change  in  the  disability  since  the  date 
of  the  agreement  or  to  show  clearly  that  the  disability  resnlting  from 
the  accident  has  entirely  ceased  and  that  the  present  condition  is 
the  resnlt  of  other  causes. 

The  appeal  from  the  order  made  by  the  Referee  dismissed.      *3 


Showers  v.  Cambria  Steel  Co. 
Ehetrotmtian — Ja  an  aeoident  thoiigh  ooiMed  tkrovgh  dMrofford  of  rule*. 

An  emplofe  engaged  aa  a  linman  injured  while  itutallinK  a  tetepbone  Una, 
although  warned  by  his  foreman  of  certain  dangers  and  a  code  of  safety  mlea, 
which  he  disregarded.  Held,  entitled  to  compensation,  as  "employe's  negligence, 
disobedience  to  orders  or  reckless  iudiifereuce  to  danger"  do  not  constitnte  a 
defense. 


Appellant  represented  by  Francis  B,  Hamilton,  Johostown. 
Appellee  represented  by  Charles  C.  Greer,  Johnstown. 

OPINION  BY  MACKEY— Chairman. 

The  Rvferee  found  as  follows: 

First.  "The  claimant,  Mrs.  Virtle  N.  Showers,  is  the  widow  of 
Virtle  X.  Showers,  deceased,  and  at  the  time  of  his  death  was  living 
with  him  and  was  dependent  upon  him  for  support." 

Second.  "The  deceased  was  employed  by  the  defendant  as  a  line- 
man in  the  electrical  department  and  was  on  April  11,  1917,  in  the 
course  of  his  employment  for  the  defendant  company,  and  while' 
thus  engaged  met  death  by  being  electrocuted." 

Third.  "At  that  time  on  the  above  date  just  before  being  electro- 
cuted, the  deceased  was  engaged  in  stringing  a  number  14  wire 
cable  preparatory  to  installing  a  telephone  near  Franliliu  Blast 
Furnace." 

Fourth.  "Deceased  was  engaged  as  a  lineman  installing  a  tele- 
phone line  over  cross  arms  on  a  line  of  poles  also  carrying  several 
high  tension  electric  transmission  lines.  He  was  warned  of  certain 
dangers  by  the  foreman  and  by  a  code  of  safety  rules  for  the  Electrical 
Department." 

Fifth.  "The  death  of  Virtle  N.  Showers  was  by  electrocution  by 
coming  in  contact  witli  a  high  tension  transmission  wire  on  which 
the  insulation  was  defective  and  a  fall  of  approximately  20  feet  into 
ji  car  of  briclts." 

Upon  these  findings  of  fact  the  Referee  based  an  award  to  the 
M-idow  and  her  dependent  child.  The  defendant  maintains  that  the 
Referee  erred  in  finding  that  the  claimant  was  in  the  course  of  bis 
employment  at  the  time  of  the  injury.  It  argues  that  the  deceased 
had  strung  a  wire  upon  a  cross  bar  of  a  certain  pole  and  then 
instead  of  doMcending  the  pole  in  the  ordinary  way  attempted  to 
walk  back  to  another  pole  by  me^ns  of  a  cable  highly  chaiged  with 
electricity. 

Tt  further  maintains  that  this  act  was  in  direct  disobedience  to 
the  orders  of  the  deceased's  foreman  and  was  the  adoption  iliflilt 
route  known  to  the  workman  as  being  very  dangerous. 
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It  also  urges  that  there  is  certain  evidence  indicating  that  the  em- 
ploye conld  have  had  no  reason  to  have  tamed  back  toward  the  latter 
pole  as  his  work  upon  it  had  been  completed  and  in  the  proper  prose- 
cution of  his  labor,  he  should  have  gone  on  to  the  nest  pole  and  not 
turned  back. 

All  these  would  be  reasons  to  advance  in  a  common  law  court 
where  it  would  be  competent  to  develop  the  fact  that  the  injured 
employe  had  been  guilty  of  contributory  negligence.  Giving  to 
the  defendant's  contention  at  their  full  value  for  the  moment,  we 
hold  that,  even  if  conclusively  shown,  they  would  not  constitute  a 
defense  to  the  claimant's  right  to  compensation,  for  they  would 
only  establish  the  employe's  negligence,  disobedience  to  orders  or 
reckless  iudifFerenoe  to  danger.  Each  one  of  these  defenses  have  re- 
peatedly been  held  by  us,  and  as  frequently  aflBrmed  by  the  courts 
of  Pennsylvania,  not  to  be  defenses  under  the  scheme  of  our  work- 
men's compensation  law.  Onthe  other  hand,  however,  the  claimant's 
witnesses  materially  impeached  these  suggestions  and  there  is  suf- 
ficient evidence  of  record  to  justify  the  Referee's  finding  of  fact 
that  the  deceased  snfFered  an  injury  in  the  course  of  his  employment 
while  intensely  engaged  in  his  occupation  and  that  these  allegations 
of  the  defendant  were  not  founded  on  fact. 

We  find  nothing  in  this  case  to  lead  us  to  interfere  with  the 
findings  of  fact  and  conclusion  of  law  of  the  Referee  both  of  which 
we  adopt 

The  appeal  is  accordingly  dismissed. 


"Kauffman  v.  Star  Printing  Co. 

nependen«g — Wife  of  deceased  emplope  confined  in  insane  hoipital,   not  lupported 

hv  deoeaied.  ■ 

Claimant  was  wife  of  deceased  employe,  who  received  injaries  iu  coarse  of 
hie  employmeDt  wblch  caused  his  death.  She  woe  coD&ned  in  the  State  Hospital  for 
the  Insane,  but  was  not  supported  b;  him  thongfa  he  was  under  legal  obligation 
to  do  so.  Held,  she  was  not  actnally  dependent  upon  him  and,  therefore,  not  en- 
titled  to  compensBtion. 


Appellant  represented  by  John  Hyatt  Nailor,  Harrisbui^. 
Appellee  represented  by  Layton  M.  Shoch,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 

Harry  H.  Kaufman  sustained  an  injury  by  accident  in  the  course 
of  his  employment  March  14,  1916,  which  caused  his  death.  He 
left  to  survive  him  the  claimant,  Laura  B.  Kaufman,  a  person  of^lc 

'B«t  PM*  HT,  Cum  AppulMl  to  Conrti. 
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feeble  mind,  who,  at  the  time  of  the  death  of  Harr;  H.  KauAnan, 
her  husband,  was  an  inniate  of  the  State  Hospital  for  the  Ineane 
at  WemerBville,  Pa.  and  had  resided  in  that  inetitation  apart  from 
her  hnsband  since  August  13,  1902.  It  also  appears  from  the  testi- 
mony that  the  deceased  employe  had  made  no  contribatioDB  what- 
ever towards  her  support 

As  we  view  the  ease,  its  proper  disposition  depends  upon  whether 
at  the  time  of  the  death  of  the  employe  the  claimant  was  dependent 
upon  him  for  snpport.  It  may  be  conceded  that  there  was  a  le^l 
obligation  upon  the  deceased  employe  to  support  his  wife,  but  in  line 
with  the  English  decisions  and  cases  decided  by  this  Board  we 
think  the  finding  made  by  the  Referee  that  there  was  in  fact  no 
actual  dependency  is  correct.  We  therefore  adopt  the  ftading  by  the 
Referee  and  affirm  his  legal  conclusion  based  thereon. 

Appeal  dismissed. 


McCann  v.  E.  G.  Bndd  Manufacturing  Co. 

(4  Dept.  Reports,  161). 

Death — Connection  wilk  aceiient. 

If  an  organ  of  tbc  bod;  becomes  diaeaaed  becsnae  of  the  infection  exiMug 
ID  an  injured  finger,  and  death  resalta  from  the  diaeaaed  organ,  compensation  wd 
be  awarded  the  enploye'a  dependents. 


OPINION  BY  THE  BOARD— December  31, 1917. 

Hearing  de  novo  before  Harry  A.  Mackey  chairman,  John  A.  Scott 
and  James  W.  Leech,  Commissioners,  held  at  compensation  board 
offices,  Philadelphia,  October  30,  1917. 

,  APPEARANCES. 

Claimant's  Counsel,  James  N.  Curley,  Esq.,  Philadelphia,  and  Charles 

D.  McAvoy,  Esq.,  Norristown. 
Defendant's  Counsel,  L.  B.  Merrifield,  Esq.,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT. 

When  the  case  came  before  tbe  Board  on  appeal  the  defendant  con- 
tended that  the  Referee  had  erred  in  finding  facts  to  support  the 
theory  of  the  claimant  that  an  infection  which  developed  in  the 
middle  finger  of  the  left  hand  of  the  claimant's  husband  was  carried 

i:.,r.'.-d:-,G00^^lc 
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to  his  stomach  and  produced  ulcers  from  which  he  died,  and  further 
contended  that  the  proximate  cause  of  death  was  heart  and  liver 
disease  which  was  the  primary  cause  of  the  hemorrhages,  the  im- 
mediate cause  of  death.  Thelteferee  heard  much  testimony  aod  upou 
a  consideration  of  it  awarded  compensatioo. 

As  the  question  in  dispute  could  only  be  determined  by  a  full  and 
earful  consideration  of  the  medical  testimony  bearing  upon  it,  and 
as  this  testimony  was  conflicting  as  to  the  real  cause  of  death,  the 
Board  was  not  satisfied  to  affirm  the  award  made  by  the  Keferee 
without  re-hearing.    A  hearing  de  novo  was  granted. 

At  this  hearing  de  novo  the  attoraey  for  the  defendant  on  behalf 
of  the  Aetna  Life  Insurance  Company,  the  insurance  carrier  for 
tiie  defendant,  moved  the  Board  that  the  Aetna  Wfe  Insurance 
Company  be  permitted  to  intervene  and  be  made  a  party  defendant, 
which  motion  was  granted.  It  was  also  agreed  by  the  counsel 
for  claimant  and  the  defendant  that  those  paris  of  the  testimony 
material  to  a  proper  disposition  of  the  case  and  which  had  been 
taken  by  the  Keferee  be  adopted  by  the  Board  and  considered  with 
the  testimony  to  l)e  taken  by  it. 

It  is  undisputed  that  on  July  17,  1916  Patrick  McCann  while 
working  in  the  course  of  his  employment  piling  sheet  metal  panels 
sustained  an  injury  to  the  middle  finger  of  his  left  hand  and  that 
as  a  result  of  the  injury  he  was  totally  disabled  from  July  31,  1916 
to  November  1,  1916  on  which  day  he  died. 

The  only  question  involved  in  the  hearing  by  the  Board  is  whether 
the  evidence  establishes  a  causal  connection  between  the  infection  in 
the  finger  and  the  condition  which  on  November  1,  1916  caused  the 
employe's  death. 

The  claimant  called  as  witnesses  Drs.  Sullivan  and  Noll  who 
treated  her  deceased  husband  for  the  injury  during  his  lifetime,  and 
who  were  also  present  at  the  tirst  autopsy  held  November  2,  1916. 
This  autopsy  was  performed  by  Dr.  Bemig,  the  coroner's  physician. 
The  claimant  was  not  satisfied  with  the  autopsy  held  by  Dr.  Bemig 
and  caused  a  second  autopsy  to  be  held  November  21,  1916.  This 
post  mortem  was  in  charge  of  Dr.  Bivas  and  was  performed  by  him. 
A  number  of  other  physicians  were  present. 

The  defendant  caJled  Drs.  Mcllvain,  Bemig,  Kobertson,  Roussell, 
Kirby  and  Schock  as  witnesses.  All  the  physicians  who  testified  for 
the  claimant  or  for  the  defendant  showed  by  the  manner  in  which 
they  gave  their  testimony  that  they  were  eminently  qualified  to 
give  medical  opinions  on  the  question  in  dispute.  These  opinions, 
however,  differ  widely. 

We  will  not  attempt  to  analyze  in  detail  the  voluminous  and 
technical  testimony  of  these  physicians  wherein  they  set  forth-  tfeftit  i  , 
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different  views  as  to  whether  the  infection  of  the  finger  produced  a 
secondary  infection  in  the  stomach  causing  ulcers,  except  to  state 
that  the  medical  opinions  of  the  physicians  called  on  behalf  of  the 
claimant  seem  to  us  more  direct  and  positive  and  bear  more  directly 
on  the  facts  developed  than  do  the  very  learned  discussions  and  opin- 
ions of  the  defendant's  expert  witnesses.  It  was  necessary  to,  ampu- 
tate the  finger.  There  was  a  painful  and  serious  infection  of  the 
finger,  and  the  possibility  that  this  infection  did  pass  by  the 
lymphatics  or  the  veins  through  the  various  parts  and  ot^aos  of  the 
body  to  the  stomach  is  conceded  by  one  or  more  of  the  defendant's 
physicians,  but  it  is  thought  by  them  that  it  was  not  probable  that 
the  infection  did  reach  the  stomach  because  no  special  effects  of  the 
infection  in  these  intermediate  oi^ans  were  clearly  apparent  at  either 
of  the  autopsies. 

We  cannot  agree  with  Dr.  Remig's  conclusions  that  on  account  of 
some  abnormal  and  diseased  conditions  found  in  the  heart  and 
especially  in  the  liver,  death  was  caused  by  such  conditions  of  these 
organs  by  producing  a  secondary  fatal  condition  in  the  stomach. 

We  feel  the  safer  conclusion  to  be  deduced  from  the  testimony  ia 
that  the  ulcers  in  the  stomach  were  of  sceptic  origin  and  were  the 
secondary  result  of  the  infection  which  begtm  in  the  injured  finger. 
We  therefore  make  the  following. 

FINDINGS  OP  PACT. 

First.  That  Patrick  MoCann,  the  husband  of  Bridget  McCann, 
suflfered  an  injury  on  July  17, 1916  while  in  the  course  of  his  employ- 
ment with  the  defendant,  the  E.  Q.  Bud<]  Manufacturing  Co. 

Second.  That  at  the  time  of  the  accident  both  Patrick  Mc'  iion 
and  the  E.  O.  Budd  Manufacturing  Co.,  bad  accf^pted  article  three 
of  Workmen's  Compensation  Act  of  1915  and  their  contract  of  em- 
ployment was  under  its  terms. 

Third.  That  Patrick  McCann  died  November  1,  ISltt  from  ulcers 
of  the  stomach  caused  and  produced  by  infection  which  passed 
through  the  glands  or  veins  of  his  body  from  his  infected  finger, 
which  had  been  crushed  in  t)ie  accident  he  sustained. 

Fourth.  That  he  left  to  survive  him  the  following  dependents 
bis  widow,  Bridget  McCann,  who  resided  with  him  at  the  time  of 
his  death,  and  the  following  children:  John,  bom  August  2Q,  1902, 
Joseph,  born  August  21,  1904,  Beatrice,  bom  June  17,  190S,  and 
James,  born  May  30,  1912  (Bee  Claim  Petition)  and  that  the  expense 
of  the  last  sickness  and  burial  of  the  decedent  exceeded  $100,  no 
part  of  which  has  been  paid  by  the  defendant. 

Fifth.  That  the  claimant's  average  weekly  wage  at  the  time  be 
sustained  the  injury  from  the  result  of  which  he  died  was  $11.60 
payable  weekly.  GoOqIc 


CONCLUSIONS  OF  LAW. 

First.  On  Jnly  17,  1916  Patrick  McCann  and  the  defendant  were 
boond  by  the  terms  of  Article  III.  '         ■-''  - 

Secf^tS.  9fifr  Injar^  BnsCAined'  bjr  Patrick  McOanii  «i3le  actiiig 
in  tke  ^itrtS^  icriiit  aipiaymeWftf  ttte  dtSfcadant  WflB~Bfl<9i'  fBJTir7 
by  accident  as  is  contemplated  by  Article  III,  Section  301,  and  as 
we  have  fonnd  that  the  death  of  Patrick  McCann  was  the  result 
of  this  injury,  his  dependents  are  entitled  to  compensation. 

AWAKD. 

There  is  awarded  to  Bridget  McCann  |100  on  account  of  expense 
of  the  last  sickness  and  burial  of  her  deceased  husband,  and  60% 
of  tll.60,  the  decedent's  average  weekly  wage,  or  f6.96  per  week 
from  November  1,  1916  to  August  29,  1916,  55%  of  the  decedent's 
average  weekly  wage  of  (6.38  per  week  from  August  30,  1918  to 
August  21,  1920,  50%  of  $11.60  or  f5.80  per  week  from  August  22, 
1920  to  May  15,  1922;  and  to  the  guardian  of  Beatrice  McCann  and 
James  McCann  25%  of  ?11.60  or  J2.90  per  week  from  May  16,  1922 
to  June  17,  1921 ;  to  the  guardian  of  James  McCann  15%  of  (11.60 
or  11.74  per  week  from  June  18,  1924  to  May  30,  1928,  payable  as  the 
deceased  employe's  wages  were  payable,  and  there  is  also  awarded 
the  costs  of  the  hearing  before  the  Referee  and  before  the  Board,  bills 
for  such  costs  to  be  filed  and  taxed  by  the  Referee. 


Frable  «.  Atlas  Portland  Cement  Co. 

(4  Dept.  Reports,  57). 

Afreemenlt  lettoten  partiti   tuhieguent   to   accident — When   entered  into   through 
fraud,  mistake  or  ooercion. 

If  a  compeDsation  agreement  is  entered  Into  through  mistake  da  to  the  dependency 
of  «  parent,  it  will,  upon  petition  for  review,  be  cancelled. 


Claimant  represented  by  Edward  C.  Nagle,  Northumberland. 
Defendant  represented  by  M.  B.  Golket,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 

This  is  a  petition  for  review  of  the  agreement  entered  into  by  the 
jiarties  on  the  ground  of  mistake  as  to  the  fact  of  the  dependency 
of  Geot^  Frable  upon  his  deceased  son,  Robert  F,  Frab1&  who  ttr  , 
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appears  by  the  compensatioo  agreement  was  scalded  by  falling  into 
a  soak  vat  of  the  defendant  March  17,  1916  and  as  a  result  of  the 
injury  died  the  same  day. 

Oebrge  E^ble,  fathom  is  the  ahIj  nUaged  aay  yit^t  reee^iuei 
in  Uie  sgrecsu^t.  Tbe  weekly  compen— tioa  ogimd  «p«D  warn-  92 
to  continue  for  300  weeks  from  Bfarch  17,  1916, 

From  the  testimony  before  the  Board  it  is  dear  that  the  defendant 
did  not  make  as  careful  ezamiDation  as  it  could  have  mmle  into 
the  fact  of  the  dependency  of  George  Prable  before  executing  the 
agreement.  It  is  also  entirely  dear  that  at  the  time  of  the  death 
of  Robert  P.  Frable,  his  father  George  Frable  was  not  to  any  extent 
dependent  upon  him  for  support,  and  under  the  provisionB  of  Section 
307  was  not  entitled  to  the  compensation  agreed  upon  between  the 
parties.  There  is  no  allegation  of  fraud  or  coercion  on  the  part 
of  the  claimant.  The  mistake,  however,  as  we  regard  the  provisions 
of  the  Act,  is  not  one  of  law,  but  a  mistake  of  fact.  True,  more 
careful'  examination  of  the  situation  and  the  relation  existing  be- 
tween the  father  and  the  son  as  to  the  matter  of  dependency  would 
have  developed  the  facts  as  they  are  now  disclosed  to  the  Board ; 
and  the  defendant  if  it  were  only  a  question  of  law  about  which 
it  has  been  mistaken  when  it  entered  into  the  agreement,  could  not 
under  our  former  decisions,  be  relieved  by  the  Board.  We,  however, 
feel  that  under  all  the  facts  as  developed,  the  claimant  is  not  entitled 
to  compensatioo  legally  or  equitably  and  we  direct  that  the  agree- 
ment entered  into  between  the  parties  shall  be  cancelled. 


•Halvordson  v.  Porter-Gildersleeve  Co. 

(4  Dept,  Reports,  39), 

t'oarte  of  employment — Employe  not  engaged  in  tKe  performance  of  "hU  appointed 
duties  wAcn  injured. 

The  deceased  emplojc  was  in  charge  of  defendart's  boat.  He  weot  ashore  on 
the  evening  of  the  accident  to  obtain  some  neceesary  supplies.  Upon  retnming 
to  tbe  boat,  and  white  on  property  of  the  delendant,  he  slipped  and  woe  drowned 
in  the  river.    Held,  that  he  was  in  the  course  of  his  emplojraent  when  drowoed. 

Practice   and   pleading — When   question    of   juriadiction   u   rawed. 

If  defendant  desires  to  defend  on  the  gtnnnd  that  claimant  was  engaged  in 
maritime  employment  wiien  kiHed.  he  must  raise  this  question  ia  the  pleadings 
or  on  the  appeal.    Otherwise  it  will  not  be  considered. 


■  App«a1«l  to  Conrti. 


icvGooi^lc 


Appellant  represested  by  BusseU  Duane,  Philadelphia.  ' 

A]^llee  represented  by  Howard  W.  Page,  Philadelphia. 

OPINIOIJ  BY  MACKEY— Chairman— December  31,  1917. 

Elizabeth  Halvordson,  claimant,  in  this  case  is  the  widow  of  Ossian 
Albert  Halvordson  who  met  hia  death  on  February  3,  1917,  being 
drowned  in  the  Schuylkill  River  at  the  Catharine  Street  wharf  in 
the  city  of  Philadelphia,  Pennsylvania.  At  the  time  of  this  accident 
he  was  in  the  employ  of  Porter-GiMersIeeve  Co.,  the  defendant,  who 
is  the  owner  of  a  lighter  named  "Harry."  He  and  the  claimant  lived 
npon  the  boat  and  hia  duties  were  those  of  a  caretaker  or  a  watch- 
man of  the  said  lighter  when  it  was  not  being  actually  used  in  the 
proaecution  of  the  defendant's  business. 

We  agree  with  the  findings  of  fact  of  the  Referee  that  on  February 
3,  1917,  at  about  10  P.  M.  the  deceased  was  actually  in  charge  of 
the  said  boat  and  was  in  the  course  of  his  employment.  It  seems 
that  he  had  gone  ashore  that  evening  for  the  purpose  of  purchasing 
certain  necessary  supplies.  It  is  contended  by  the  defendant  that 
this  errand  was  personal  to  himself  and  thereby  he  was  taken  out 
of  the  course  of  his  employment.  We  find,  however,  that  the  errand 
was  necessarily  a  part  of  his  business  aud  was  in  furtherance  of  the 
affairs  of  the  employer.  He  went  ashore  fur  the  purpose  of  securing 
certain  necessities  to  permit  him  to  continue  in  his  constant  cus- 
todianship of  the  defendant's  boat.  At  all  events,  we  find,  that  just 
before  the  mishap  that  caused  the  employe's  death,  that  he  had 
returned  to  and  was  actually  upon  the  property  of  the  defendant. 
He  slipped  and  fell  therefrom  into  the  river  and  was  drowned. 

The  claimant  and  defendant  have  filed  of  record  the  following 
stipulation : 

"That  the  boat  came  to  the  Catharine  Street  wharf 
in  the  Schuylkill  River  a  few  days  before  the  accident  for 
the  purpose  of  transporting  a  load  of  ashes  from  said 
wharf  to  the  foot  of  McKcan  Street  in  the  Delaware 
Biver,  and  that  the  Catharine  Street  wharf  and  the 
McKean  Street  wharf  are  in  the  City  of  Philadelphia. 
That  the  said  boat  was  without  rudder  and  had  no 
means  of  self-propulsion  and  was  moved  from  one  place 
to  another  by  means  of  tow  lines  attached  to  tugs." 

The  other  material  findings  of  fact  of  the  Referee,  which  we  adopt, 
are  uncontested  by  the  defendant.  These  are  that  the  claimant  is 
a  widow  of  the  deceased  and  was  dependent  upon  him  at  the  time 
of  his  death.  That  both  the  decedent  and  defendant  had  accepted 
Article  III  of  the  Workmen's  Compensation  Act  of  1915  and  that 
the  deceased's  wages  were  $50  per  month  payable  monthly.    CjOOqIc 


'  It  will  be  noted  that  the  defendant's  answer  only  raised  a  question 
of  fact  as  to  whether  or  not  the  claimant  at  the  time  of  the  accident 
was  in  the  course  of  his  employment  for  the  defendant ;  and,  after 
making  a  direct  denial  of  the  allegations  in  the  claim  petition  it 
further  set  up  in  Paragraph  2  "That  the  deceased  on  the  night  in 
question  left  the  boat  on  which  he  was  employed  at  about  8  P.  M. 
on  personal  business  and  that  be  returned  about  9:40  P.  U.  in  an 
intoxicated  condition  and  while  attempting .  to  board  the  boat  on 
which  he  lived  he  fell  overboard  and  was  so  intoxicated,  that  even 
after  a  rope  had  been  thrown  to  him  and  he  had  taken  hold  of  it, 
be  was  unable  to  retain  the  same  and  drowned."  For  these  reasons 
nloDe  the  defendant  denied  its  liability  for  compensation.  . 

Therefore  the  Referee  had  before  him  only  queatione  of  fact  thus 
raised  by  the  pleadings.  Upon  this  issue  he  found  the  statements  to 
be  true  as  alleged  by  the  claimant  and  based  his  award  thereupon. 
The  defendant  appealed,  to  this  Board  merely  from  the  Referee's 
fourth  finding  of  fact  which  is  "That  the  nature  and  conditions 
of  decedent's  employment  required  his  presence  on  the  lighter  and 
he  was  therefore  in  the  course  of  his  employment  at  the  time  of  the 
accident  which  caused, his  death." 
The  defendant's  appeal  thereto  is  in  the  following  language: 

"The  appellant  denies  that  the  nature  and  condition 
of  the  employment  required  the  presence  of  the  decedent, 
Ossian  Albert  Halvordson,  oh  board  the  lighter,  "Harry" 
as  it  has  been  testified  to  by  the  employer  that 
the  captains  of  their  barges  and  lighters  are  not 
required  to  live  aboard  tlie  boat  and  that  any  time  their 
services  were  required  after  5:30  P,  M.  they  were  paid 
overtime;  that  a  watchman  was  provided  to  care  for 
the  boats  after  5:30  P.  M.,  but  that  the  men  had  the 
privilege  of  living  aboard  the  boat  if  they  so  desired; 
but  it  was  a  matter  of  their  own  judgment." 

Therefore  this  appeal,  being  l>efoi%  us  purely  on  a  question  of  fact, 
falls  under  Section  421  of  the  Act  and  our  only  duty  is  to  review  the 
testimony  in  the  record  to  determine  whether  or  not  the  award  was 
warranted  by  the  evidence;  and  our  only  privilege  under  this  Section 
is  either  to  sustain  the  Referee's  award  or  to  grant  a  hearing  de  novo. 
Although  counsel  for  defendant,  in  his  brief,  has  attacked  the  juris- 
diction of  the  Board,  alleging  the  record  raises  questions  that  should 
be  referred  to  a  court  having  admiralty  jurisdiction,  nevertheless  the 
pleadings  are  not  such  to  warrant  the  inquiry  as  to  whether  or  not 
the  award  is  in  comformity  with  the  case  of  Southern  Pacific  Com- 
pany V.  Jensen,  3  Dept.  Reports  2069,  244  U.  S.  205,  which  decided 
that  exclusive  jurisdiction  of  all  civil  cases  of  admiralty  is  vested 
in  the  Federal  Ckiurts,  saving  to  suitors  in  all  cases  the  right  of  a 


651 

common  law  remedy  when  the  common  law  is  competent  to  give  it, 
nevertheless  the  remedy  which  the  compensation  statutes  attempt 
to  give  is  of  a  character  wholly  unknown  to  the  common  law,  incap- 
able of  enforcement  by  the  ordinary  processes  of  any  court,  abd  is 
rot  saved  to  suitors  from  the  grant  of  exclusive  jurisdiction. 

The  duty  devolving  upon  defendants  who  seek  to  avoid  payment 
of  compensation  uuder  this  decision  is  not  difFerent  from  that  of 
those  who  undertake  to  establish  similar  immunity  under  the  case 
of  New  York  Central  &  Hudson  River  Railroad  Company  v.  Win- 
fleld,  3  Dept.  Reports,  1829,  244  U.  B.  147,  which  holds  that  where 
an  employe  of  a  railroad  company  and  the  employer  are  both  engaged 
in  interstate  commerce  at  the  time  of  an  injury,  that  Congress  has 
provided  the  exclusive  remedy  under  the  Act  of  Congress  of  1908 
and  that  state  compensation  laws  then  have  no  jurisdiction.  We 
have  repeatedly  held  that  the  burden  of  proving  interstate  commerce 
is  upon  the  one  alleging  the  same.  Conrad  v.  Philadelphia  Railway 
■Company,  2  Dept.  Reports  2289;  Jones  v.  Lehigh  Valley  Railroad 
Co.,  3  Dept.  Reports,  1963.  Osborne  Receiver  v.  Gray,  241  U.  S.  16. 
The  courts  are  holding  us  strictly  to  the  wording  of  Section  421, 
therefore  under  the  defendant's  answer  and  its  appeal,  we  are  limited 
to  the  consideration  of  the  facta  in  the  record  before  us.  Had  the 
defendant  desired  to  raise  the  question  of  the  jurisdiction  of  the 
Pennsylvania  Workmen's  Compensation  Act  its  duty  was  to  have 
done  so,  in  the  first  instance,  in  its  answer.  This  would  have  prop- 
erly raised  a  question  of  law  and  had  the  Referee  then  resolved  this 
question  in  favor  of  the  claimant,  the  defendant  could  have  appealed 
nnder  Section  420  alleging  that  the  Referee  had  committed  an  error 
of  law.  It  would  then  have  been  our  duty  under  that  Section,  to 
have  sustained  or  reversed  the  Referee's  award  or  to  have  made  such 
modification  thereof  as  to  us  might  have  seemed  proper. 

It  would  have  been  competent  under  such  pleadings  for  the  de- 
fendant to  have  shown  the  nature  of  the  deceased  employe's  contract 
and  to  have  established  the  fact,  if  such  was  the  case  that  the  tighter 
"Harry"  was  engaged  in  maritime  activities.  Not  having  raised  this 
question  in  its  pleadings  nor  in  its  appeal,  it  is  not  our  duty,  nor 
right,  to  pass  upon  these  questions.  "Hie  burden  of  proving  this 
defense  was  upon  the  defendant  and  it  in  no  way  in  the  record  sug- 
gested such  a  question.  We  only  have  before  us  that  the  deceased 
during  the  working  hours  was  in  chai^  of  a  lighter  and  at  night 
was  its  watchman — that  this  rivercraft  was  propelled  only  by  tows 
attached  to  tugs — that  it  had  been  brought  to  the  Catharine  Street 
wharf  in  the  Schuylkill  River  three  days  before  this  accident,  and 
that  it  was  the  intention  of  its  owner  to  cause  it  to  be  loaded  with 
ashes  on  the  day  following  the  accident,  and  thence  It  was  to-havti 
been  taken  to  the  McKean  wharf  in  the  Delaware  Bivei^,  ^       o 


There  U  no  evidence  of  any  other  occupation  to  which  this  boat 
was  ever  applied.  There  is  no  saggestion  that,  as  a  lighter,  it  had 
been  used  or  was  to  be  employed  in  an;  activity  connected  with 
maritime  pursuits.  There  is  only  before  us  the  case  of  a  workman 
meeting  death  in  the  couree  of  bis  employment,  as  found  by  the 
Referee,  and  affirmed  by  this  Board. 

The  award  is  accordingly  affirmed  and  the  appeal  dismissed. 


I'ierson  v.  Delaware  &  Rndson  Co. 
(4  Dept.  Beports,  5S). 

Burden  of  Proof — Ttrmmatiott  of  of^oeneKt  »r  award. 

It  an  emplorer  alleges  tbat  the  condltfon  of  an  enplvje  he«  diflngcd  m  tkat 
be  is  able  to  return  to  work,  the  bnrdeB  of  proof  resta  upon  him  to  eBUMiik 
that  (act  before  the  Board  will  disturb  the  acreeneM  or  award. 


Appellant  represented  by  Roger  J.  Dever,  Wiikes-Barre. 
Appellee  representeil  by  William  J,  Torrey,  Scranton. 

OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 

The  appeal  in  this  case  is  by  the  claimant  John  H.  Pierson,  fr»m 
the  order  of  the  Referee  terminating  the  compensation  agreement 
No.  36S14  as  of  August  31,  IdlT.  The  compensation  agreement  sets 
forth  that  the  accident  happened  at  the  Boston  mines  of  ihe  defend- 
ant company  June  8,  1916  while  the  employe  was  barring  at  the 
last  end  of  a  pillar  in  the  mine.  As  the  result  of  the  accident,  the 
claimant  sustained  a  fracture  of  both  bones  in  the  lower  part  of  the 
right  leg,  fracture  of  the  head  of  the  tibia  of  the  left  leg  and  some 
minor  lacerations.  The  agreement  provided  for  payment  of  com- 
pensation under  the .  provisions  of  the  Act  as  long  as  disability 
continued  unchanged,  not  to  exceed  500  weeks.  Petition  for  termina-  . 
tion  or  modification  of  the  agreement  was  filed  by  the  defendant 
May  17,  1917,  alleging  that  the  claimant's  physical  condition  had 
so  changed  that  he  was  able  to  resume  light  work  February  15, 1917, 
but  that  he  has  refused  to  work  until  he  can  return  to  his  regular 
occupation,  and  that  he  was  on  May  17,  1917,  able  to  do  regular 
work. 

There  is  considerable  testimony  in  the  record  and  from  which  the 
Referee  has  found  in  substance  that  the  defendant  (claimant)  has 
lieen  totally  disabled  as  the  result  of  the  injury  sustained  by  him 
.Tune  8,  1916,  described  in  the  agreement  until  August  31,  1917,  time 


of  the  hearing.  He  has  further  foQDd  that  on  August  31,  1917, 
tfae  defemlant  (claimant)  bed  sufBcientl;^  recovered  from  the  injnry 
imd  was  able  to  return  to  work,  but  not  the  work  of  a  miner  which 
he  was  doing  when  he  was  injured.  That  the  defendant  (claimant) 
on  August  31,  1917  had  recovered  from  total  disability  and  whether 
or  not  said  defendant  (claimant)  had  suffered  any  loss  of  earning 
power  since  recovery  from  total  disability  will  be  a  question  of  fact 
to  be  determined  later  when  he  has  returned  to  work.  That  the 
defendant  (claimant)  has  not  since  June  8,  until  time  of  hearing 
August  31,  1917,  been  able  to  resume  the  light  work  be  was  offered 
and  which  he  refused. 

We  also  further  find  that  the  allegations  of  the  petition  to  termi- 
nate are  not  borne  out  by  the  evidence  wherein  it  is  alleged  that  the 
claimant  Is  able  to  do  t«gular  work  and  that  he  is  unwilling  to 
do  any  work  that  he  is  able  to  perform.  On  page  26  of  the  testimony 
in  response  to  a  question  by  the  attorney  for  the  defendant  company 
as  t«  whether  he  is  willing  to  do  any  kind  of  work  that  he  can  do 
his  answer  is  "Any  woric  that  I  am  able  to  do  I  will  do"  and  on 
page  27  is  the  following  question  by  the  Referee:  "Q.  You  say  you 
are  able  to  do  light  work?  A.  I  say  I  will  try  it  and  if  I  can't  I 
,  will  quit  it.  Anything  I  can  do  I  am  willing  to  do.  Q.  You  can  do  a 
job  like  tending  door  or  something  of  that  kind?  A  I  will  try  it. 
They  did  not  offer  me  anything  but  cleaning  roads." 

This  Board  in  an  opinion  by  Chairman  Mackey  in  Ignus  Olerka  v. 
Lehigh  &  Wilkes-Barre  Coal  Co.,  3  Dept.  Reports,  page  2944,  after 
announcing  that  in  agreements  where  it  is  stated  that  coinpeusatioii 
will  be  paid  nnder  its  terms  so  long  as  the  disability  remains  un- 
changed the  burden  of  proof  is  npon  the  employer  to  show  change 
in  the  employe's  condition,  said:  "We  take  it  to  be  the  duty  of  the 
employer  to  go  further  than  to  simply  present  the  opinions  of  wit- 
sessea  that  the  employe  has  either  recovered  or  can  perform  certain 
forma,  of  labor.  The  burden  rests  upon  the  employer  to  furnish 
the.  injured  employe  some  employment  that  he  can  perform  and 
thns  present  to  the  Board  the  very  best  testimony  as  to  the  condition 
of  the  employe's  ability  to  earn  wages.  Of  course  the  employe  must 
do  hia  part.  He  cantiot  stand  back  and  stubbornly  refuse  to  accept 
a  reasonable  offer  at  the  hands  of  his  employer.  In  such  case  it 
would  become  our  plain  duty  to  discontinue  compensation  entirely 
aitd  wait  until  the  employe  yielded  to  reason,  accepted  a  position 
and  gave  us  the  figures  for  computing  his  partial  disability." 

The  testimony  in  the  case  on  the  part  of  the  defendant,  the  peti- 
tioner, to  terminate  the  agreement  does  not  in  our  opinion  come 
up  to  the  requirements  of  this  rnle  and  the  action  of  the  Referee  in 
t«rminat)ng  the  agreement  as  of  August  31.  1!)17.  is  reversed.    If  th4c 
claimant  is  offered  work  which  he  can  do  and  refuses  to  perform 


the  work  thereby  contradicting  the  testimony  be  has  given  aa  to  Ids 
willingness  to  do  light  work,  a  future  application  on  behalf  of  the 
employer  will  be  considered  by  thie  Board. 


"Hedley  v.  Baldwin  Locomotive  Worka. 

(4  Dept  Reports,  33). 

Praeliee  and  pleading — Amendments. 

An  answer  to  a  claim  petition  mar  be  amended  so  as  to  raise  the  qnestion  of 
jDriadictioQ. 

Bvi4enoe~~Aa  to  tckal   are  oomjien»ation  pai/menls, — OompensaiSon — Paymenti  in 
eneeM  of  or  in  lieu  of  Bompenmtion  due, 

Tbe  fact  tliat  tbe  defendant  dnring  the  year  succeeding  the  accident  paid  the 
claimant  wages  equal  to  those  received  by  him  before  he  was  injnred,  and  required 
from  bim  lighter  work  during  that  period,  cannot  be  regarded  as  evidence  saffl- 
cient  to  support  a  finding  that  the  defendant  bad  paid  the  claimant  compensation, 
in  tbe  absence  of  proof  of  an  agreement  that  the  money  so  paid  should  be  bo 
regarded. 

Per  Commisaioncr  8cutt :  "Payments  of  compensstion,  as  we  understand  the 
term  under  this  section,  are  anch  payments  mnde  by  the  employer  to  the  fnjnred 
employe  or  to  his  dependents  as  have  been  definitely  considered  by  both  parties  as 
a  diaeharge  in  whole  or  in  part  of  the  conitwnsation  liability  of  tbe  employer." 


Appellant  represented  by  Benjamin  O.  Frick,  Philadelphia. 
Appellee  represented  by  B.  F.  Owens,  Philadelphia. 

OPINION  BY  COMMISSIONER  SCOTT— December  31,  1917. 

Robert  Hedley  the  claimant  met  with  an  accident  March  31,  1916 
while  unloading  shells  for  the  defendant.  No  compensation  .agree- 
ment between  the  claimant  and  defendant  was  executed. 

On  April  8,  1917,  the  claimant  filed  a  claim  petition.  An  answer 
was  filed  within  the  time  directed  by  the  Act,  and  at  the  time  of 
the  hearing  by  the  Referee,  against  objection,  tbe  defendant  was 
permitted  to  amend  his  answer  to  tbe  effect  that  the  claim  petition 
was  not  filed  within  a  year  from  the  date  of  tbe  alleged  accident. 

The  proposed  amendment  challenged  any  right  of  action  in  the 
claimant  and  was  jurisdictional  in  nature.  Assuming  the  statementa 
of  the  proposed  amendment  to  be  true  we  think  the  amendment  was 
properly  allowed. 

We  fully  concur  in  the  conclusion  of  the  Refeiee  wherein  be 
states:  "Section  315  of  Article  Three  is  mandatory  and  we  do  not  be- 

'Sw  r>^  SST,  Cuea  APreiled  to  CodtIi. 


Ijere  that  erea  if  the  claimant  had  shown  that  the  influence  exerted 
by  the  defendaut  was  intentional  and  fraudulent  in  an  ei^deavor  to  es- 
cape liability  nuder  the  Act,  the  limitation  feature  would  be  tolled." 
Section  315  reads  in  part:  "In  case  of  personal  injury  all  claims 
for  compensation  shall  be  forever  barred  unless,  within  one  year  after 
the  accident,  the  parties  shall  have  agreed  upon  the  compensation 
payable  under  this  article;  or  unless,  within  one  year  after  the 
accident,  one  of  the  parties  shall  have  filed  a  petition  as  provided  in 
article  fonr  hereof." 

It  will  be  noted  that  this  provision  of  the  section  does  not  relate 
to  any  procedure  after  jurisdiction  attached  by  the  execution  of 
a  compensation  agreement  or  by  the  filing  of  a  claim  petition, 
bnt  goes  to  the  very  inception  of  the  statutory  action  neces- 
sary by  the  parties  or  by  one  of  them  to  confer  jurisdiction.  The 
directions  of  the  statute  in  the  particulars  named  must  be  held  to 
be  mandatory,  especially  so  in  view  of  the  provisions  of  Section 
13  of  the  Act  of  March  21,  1S06,  which  reads:  "That  in  all  cases 
where  a  remedy  is  provided  or  duty  enjoined,  or  anything  directed  to 
be  done  by  any  Act  or  Acts  of  Assembly  of  this  Commonwealth  the 
directions  of  said  Acts  shall  be  strictly  pursued.    •     •    •" 

It  is  contended  by  the  claimant  that  although  he  failed  to  file  a 
claim  petition  within  one  year  after  the  accident,  time  limited  by 
the  Act  for  filing  such  petition,  the  petition  filed  by  him  on  April 
8,  1917,  was  in  time  by  reason  of  the  extension  of  time  provided  in 
the  last  part  of  Section  315,  which  provides  that  where  compensa- 
tion payments  hare  been  made  the  time  limit  for  filing  a  petition 
shall  not  take  effect  until  one  year  after  the  last  payment.  Whether 
any  compensation  payments  were  made  after  the  accident  and  before 
the  filing  of  the  claim  petition  is  a  question  of  fact  to  be  determined 
from  all  the  evidence.  The  Beferee  has  found  that  payments  of 
compensation  were  made  by  the  defendant  to  the  claimant  from 
April  22,  1916  to  April  13,  1917,  and  that  therefore  the  Referee 
bad  jurisdiction  to  hear  the  petition  of  April  S,  1917,  and  that  t^ie 
award  made  by  him  is  warranted  by  the  evidence. 

If  there  is  evidence  to  support  the  finding  that  any  payment  of 
compensation  was  made,  the  award  of  the  Referee  must  be  sustained. 
The  only  payments  made  between  the  time  of  the  accident  and 
the  time  of  filing  of  the  claim  petition  were  weekly  payments  of 
f  16.25,  beginning  April  22,  1916.  Because  these  payments  are  the 
same  in  amount  as  his  weekly  wages  before  the  accident  and  because 
the  work  performed  after  the  accident  was  lighter  in  character  than 
that  before,  the  Referee  has  drawn  the  inference  that  part  of  these 
weekly  payments  were  reduced  wages  and  part  of  them  were  pay- 
ments of  compensation.  But  there  is  nothing  anywhere  in  the  evi- 
dence  to  justify  either  this  arbitrary  division  of  the  amount  paid    '^yC 
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Tieebly  into  two  ^parate  fandB,  one  wages,  the  other  cotnpeusatiQii, 
or  are  there  aoy  facts  or  circumstances  teetifled  to  which  eatabllah 
the  existence  ot  any  agreement  or  understanding  between  the  parties 
either  plainly  expressed  or  of  necessity  implied,  that  the  payments 
made  and  received  were  payments  of  compensation  or  anything  else 
than  wages.  There  is  no  language  in  the  testimony  as  we  i^d  it 
that  jnstifled  the  inference  or  conclusion  that  any  part  of  these 
payments  were  considered  or  treated  by  the  parties  as  payments  of 
compensation.  We  have  held  that  the  mere  payment  of  wages  with- 
out definite  application  of  the  same  as  compensation  is  not .  pay- 
ment of  compensation.  Eeyser  v.  Belfield,  8  Dept.  Reports  page  884. 
The  only  relevant  testimony  bearing  on  the  employment  and  opon 
the  wages  paid  to  the  claimant  after  the  accident,  and  as  to  whetlier 
any  part  or  all  of  the  fl6.25  paid  weekly  was  paid  and  received  as 
compensation  either  nnder  an  invalid  compensation  agreement  or 
under  any  other  circumstances  is  that  on  pages  29  to  31  of  the  te»ti- 
mony  as  follows: 

"Q.  Now,  then,  after  being  examined  by  these  physicians  and  had 
this  belt,  did  yon  go  back  again  to  the  shop?  A.  Tea,  I  went  back 
to  Mr.  Thomas  and  be  got  me  to  come  in.  Q.  He  asked  you  to 
come  in?  A.  Yes.  Q.  What  kind  of  work  was  given  you  to  do? 
A.  Sorting  passes.  Q.  Were  you  sitting  at  a  desk  and  sorting  them 
over?  A.  Sorting  passes  from  the  watchman,  sorting  them  over;  and 
I  would  also  go  down  to  the  hopsital  and  when  men  got  hurt  I 
made  a  record  of  it.  Q.  And  what  were  you  paid  while  doing  that? 
A.  Twenty-five  cents  (25)  an  hour,  $16.25  a  week.  Q.  The  same 
salary  you  received  there  before?  A.  Yes,  Q.  And  how  long  did  you 
«outinue  in  that  capacity?  A.  Until  the  13th  of  April  of  this  year. 
Q.  And  did  you  see  Mr.  Thomas,  the  Compensation  agent,  with  regard 
to  making  claim  for  compensation  for  your  injury?  A.  At  first,  yes. 
Q.  How  long  after  the  injury  did  you  first  see  Mr.  Thomas  with 
regard  to  compensation?  A.  About  five  days  after,  on  the  8th  of 
March.  Q.  What,  if  anything,  was  said  with  regard  to  compensation 
at  that  time?  A.  He  took  me  over  to  see  Mr.  Townsend  in  the  main 
office,  and  he  called  in  Mr.'Pooley.  Q.  What  was  Mr.  Pooley  there? 
A.  He  does  the  buying  for  Baldwin  Locomotive  Works,  such  as  belts 
and  different  things.  Q.  You  mean  that  he  buys  the  appliances  for 
injured  men?  A.  Yes.  Q.  And  what  did  Mr.  Thomas  say  to  you, 
if  anything  with  regard  to  your  claim  for  compensation?  A.  Mr. 
Thomas  took  my  statement  down  and  he  said  'You  need  not  worry, 
DO  one  is  going  to  do  anything  with  you  as  long  as  you  are  hurt'  ■ 
Q.  And  then  you  went  along  attending  to  this  timekeeping  work? 
A.  Yes,  and  he  said  he  would  try  and  get  me  light  work  upstairs. 
Q.  Have  you  your  passes  with  you  used  in  going  in  and  out?  A. 
Yes.  Q.  Let  me  see  them.  Now  these  passes  are  used  by  the  work- 
men, so  they  can  go  in  and  out  of  the  gates?  A.  Yes.  Q.  Then  you 
were  on  First  Aid  and  assistant  to  the  doctor  from  that  time?  A. 
Assistant  to  the  First  Aid  man  and  kept  the  records.  Q.  Ob  April 
13,  1917,  what  if  anything  happened  as  regards  your  employment? 
A.  I  went  in  on  Monday  night  and  Mr,  Pascoe's  orders  were  that  I  was 
not  to  be  given  any  more  work ;  that  they  had  no  work  for  me. 
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And  again  on  page  37  and  38,  by  Mr.  ^^laudef: 

"Q.  Mr.  Hedley,  did  you  stop  down  at  this  CompensatioQ  Office 
relative  to  your  compensation  any  time  before  May  of  this  year? 
A.  No,  May  of  last  year,  I  was  down  there  and  I  was  talking  to 
fwme  gentleman  outside  there  and  he  told  me  to  go  see  Mr.  Thomas, 
and  Mr.  Thomas  said  'There  is  no  use  of  you  going  on  half  pay  when 
you  can  get  whole  pay.  I  will  fix  it.'  I  went  in,  bat  did  not  get 
nothing  for  pretty  nearly  four  weeks.  Q,  What  did  you  come  here  for 
at  that  time?  A.  To  see  about  compensation.  B.  Tou  mean  you  came 
here  to  see  about  what  you  should  do  in  order  to  collect  compensa- 
tion on  account  of  this  injury?  A.  Yes  sir.  Q.  And  some  one  in 
the  office  here  told  yon  to  go  back  to  Mr.  Thomas  and  he  would 
take  care  of  you  ?  A.  He  asked  my  history,  etc.  and  said  'You  go  see 
Mr.  Thomas  and  tell  him  J  sent  you*  and  I  saw  Mr.  Thomas  and  he 
said  'AH  right  I  will  attend  to  you  in  a  few  minutes'." 

This  is  all  the  testimony  there  is  from  which  to  infer  that  fl6.25 
paid  weekly  was  payment  of  compensation. 

In  this  connection  the  Referee  states  in  his  findings  of  fact  page  4, 
that  tbe  claimant  was  told  by  Mr.  Thomas  that  it  was  not  necessary 
tor  him  to  do  anything  about  his  compensation  claim  as  the  defendant 
would  take  care  of  faim. 

We  discover  nothing  in  the  foregoing  testimony  to  support  this 
finding  by  tbe  Referee  unless  it  be  implied  in  tbe  following  state- 
ment made  by  Thomas:  "There  is  no  use  your  going  on  half  pay 
when  you  can  get  whole  pay.  I  will  fix  it."  There  is  nothing  in 
this  statement  which  can  be  taken  to  be  an  agreement  or  offer 
to  pay  compensation,  but  we  think  it  rather  indicates  something 
else.  Half  pay  in  case  of  total  disability  would  be  compensation, 
but  for  most  of  the  period  during  payment  to  the  claimant  after 
tbe  accident  he  was  admittedly  engaged  in  lighter  work  than  prior 
to  the  accident  and  the  most  that  can  be  taken  from  this  statement 
is  advice  by  Thomas  to  the  claimant  to  take  whole  pay,  which, 
in  no  event  coutd  be  compensation  as  intended  by  the  Act.  It  is 
barely  possible  the  claimant  may  have  been  misled  by  this  reply  andi 
allowed  his  interest  to  be  imperiled  when  he  failed  to  insist  upon  ai 
valid  compensation  agreement  or  to  file  a  claim  petition  within  one 
year  from  the  accident. 

Giving  full  force  to  every  reasonable  reliable  inference  that  can  be 
drawn  from  the  above  testimony  which  has  been  quoted  in  full,  the 
Board  has  come  to  tbe  legal  conclusion  that  there  is  no  evidence 
in  the  case  to  sustain  a  finding  that  the  payment  of  $16.25 
per  week  was  made  and  accepted  either  in  whole  or  in  part  as 
compensation  within  the  meaning  of  Section  315.  Payment  of  com- 
pensation, as  we  understand  the  term  used  in  this  section,  are  such 
payment?  made  by  the  employer  to  the  injured  employe  or  to  his 
dependents  as  have  been  definitely  considered  by  both  parties  as  a 
discharge  in  whole  or  in  part  of  the  compensation  liability  of  the 
employer.    And  since  the  award  by  the  Referee  can  only  be  based  on, 


his  finding  of  fact  relative  to  payments  of  compenBation  and  of 
which  finiling  we  Iiold  there  is  no  suffloient  evidence,  the  award  must 
be  set  aside  and  appeal  sustained. 


Haddock  v.  Edgewater  Steel  Co. 
(4  Dept.  Reports,  163). 

Course  of  employment — Place  of  occWenf. 

An  employe  had  no  fixed  boars  of  labor,  but  was  liable  to  call  at  any  tune. 
Upon  returning  from  s  buBincsa  trip  late  at  nigbt  he  did  not  report  at  the  office 
of  his  employer,  but  was  on  his  way  to  hie  hnme  when  he  was  otrad  by 
an  BQtomobile  and  fatally  injured.  Held,  tbat  he  was  in  the  conrse  of  hii 
employment  when  the  accident  occurred,  and  the  award  of  the  Referee  was  afltrmed. 


Appellant  represented  by  W,  C.  Brown,  Pittsbnrgh. 
Appellee  represented  by  L.  P.  Scott,  Pittsbui^h, 

OPINION  BY  MACKEY-T-Chairman— December  31,  1917. 

The  claimant,  Clarissa  T.  Haddock,  is  the  widow  of  Edwin  J. 
Haddock,  deceased,  who  died  on  April  11,  1917,  as  the  result  of  an 
accident  which  happened  at  about  11:30  o'clock  P.  M.  on  April  6, 
1917.  The  deceased  was  an  employe  of  the  Edgewater  Steel  Companr. 
He  was  an  engineer,  having  in  charge  the  usual  work  assigned  to 
an  engineering  department.  He  had  no  particular  hours  for  service, 
being  a  salary  employe.  He  was  at  the  call  of  his  employer  any 
hour  of  the  day  or  night.  Deceased  lived  near  the  Comer  of  March- 
and  Street  and  Shady  Avenue,  Pittsburgh. 

In  consequence  of  instruction  from  his  employer  the  deceased  was 
sent  to  Lowellsville,  Ohio,  on  a  mission  in  the  interest  of  his  company. 
The  evidence  clearly  shows  that,' in  consequence  of  these  instructions, 
the  deceased  performed  his  duties  at  Lowellsville;  at  the  conclusion 
of  which  he  was  taken  to  a  point  about  one  mile  from  Youngstown, 
Ohio,  in  order  to  board  a  train  of  the  Pittsburgh  &  Lake  Erie  Rail- 
road Company  for  Pittsburgh.  From  tbat  time  until  the  time  of  the 
accident  which  lead  to  the  deceased's  death  we  hare  no  evidence  in- 
dicating his  movements. 

About  11:30  o'clock  of  the  same  evening  while  on  his  way  to  his 
home  he  was  struck  by  an  automobile  which  caused  his  deatb- 
The  Referee  found  tbat  the  deceased  at  the  time  he  sustained  tiw 
said  injury  was  on  his  way  to  his  own  home  from  IxtwellsvQte 
and  had  not  yet  gone  to  the  office  of  the  defendant. 
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We  are  asked  to  find  from  this  evidence  that  the  claimant  was 
not  in  the  course  of  his  employment  at  the  time  he  met  with  this 
accident.  It  seema  to  ns  that  to  do  this  vould  be  to  adopt  an 
unreasonable  and  an  unnatural  conclusion.  In  the  administration 
of  a  workmen's  compensation  law  we  meet  many  situations  where  the 
direct  proof  of  a  material  averment  is  an  impossibility,  and  as  we 
said  in  Leary  v.  Mcllvaine,  3  Dept.  Beports,  1619,  very  frequently  the 
objects  of  a  workmen's  compensation  law  would  be  defeated  were 
it  not  for  the  fact  that  the  courts .  recognize  that  many  times  there 
is  circumstantial  evidence  that  so  irresistibly  leads  to  a  finding  of 
tact  that  there  is  no  escape  from  the  logic  of  the  conclusion.  The 
deceased  was  not  the  ordinary  day  laborer  whose  duties  cease  ujibn 
the  blowing  of  a  whistle  and  leaving  the  employer's  premises;  but 
was  a  skilled  and  technical  employe  receiving  sufficient  compensation 
to  enable  the  employer  to  call  for  his  contribution  of  expert  knowl- 
edge during  any  hour  of  the  day  or  night.  He  was  commissioned  to 
go  to  another  city  to  transact  business  of  importance  for  his  em- 
ployer. He  surely  was  in  the  course  of  his  employment  at  the  con- 
clusion of  that  day's  engagement  when  be  was  taken  to  a  train-near 
Yonngstown  for  the  purpose  of  returning  to  Pittsburgh.  No  one 
could  deny  that  he  was  in  the  course  of  his  employment  when  on  the 
train  for  his  destination — Pittsburgh.  It  was  necessary  for  him  to 
arrive  there  at  night.  Had  he  gone  directly  from  the  railroad  station 
to  Oakmont,  the  site  of  the  employer's  plant,  no  one  would  deny 
that  while  on  this  journey  he  was  still  in  the  coarse  of  his  employ- 
ment. Who  then  can  deny  that  he  was  in  the  course  of  emptoym^tat 
when,  having  arrived  at  Pittsburgh  late  at  night,  he  did  the  TTsual, 
ordinary  and  reasonable  thing  in  going  to  his  home  before  he  reported 
to  his  employer? 

We  hold  therefore  that  the  deceased  was  in  the  course  of  hiR 
employment  at  the  time  he  received  the  injury  which  caused  his  death 
and  accordingly  sustain  the  award  of  the  Referee  and  dismiss  the 
appeal. 


In  the  following  cases  the  Board  affirmed  the  Referee's  award  of  compensatiou  : — 

Ache;  V.  Philadelphia  &  Reading  R7.  Co. 

Adami  v  AincricaD  Express  Go. 

Alvedy  v.  Pennsylvania  B.  R.  Co. 
*Bai8h   V.    Bridges 

Baachmofer  v.  Strauss  Leather  Co. 

Bittner  v.  Lehigh  Vallej  R,  R.  Co.  ■  ■  ■    -      > 

Blake  v.  Conquest  Coal  Mining  Co.  , 

Blevin  v.  Cnrtia  Pablishtng  Co. 
*BlnmkiD  v.  Milgraw  :- 

*Bowen  v.  J.  J.  Ganit  House  Wrecking  Co.  ; 

•Bridge  T.  Jos.  Loraai  Carpet  Mills.  n         a-   OoOqIc 

•Sm  pat*  007,  CMMtt  Appulid  to  C«tuto. 


*Broderick  v.   Dickson   Btor«8  Co. 
Cadmaa  v.  Pittsburgb  Steel  Products  Co. 
Gaplan  v.  Terminal  Hotel  Co. 
•Chovic  V.   PfttsbDrgh   Cracible  Steel  Co. 
•Corner  V.  Keller 
Condrau  v.  State  Workmen'*  In«Draace  Fand 
Cooperman  v.  Union  Hadiine  Worki  &  Iron  Foundry 
Dapritia   v.   Newman 
Deets  V.  West  End  Coal  Co. 
DiCenso  v.  Gerhard  &  Maicuirc 
.  Diti  T.  State  Workmen's  Insnrance  Fund 
Fenton  t.  Hemlg 
Flickineer  v.  FHekinger 
•GalUc  V.  Vemor  Coal  &  Coke  Co. 
Cranville  v.  Delaware,  Lackawanna  &  Western  B.  E.  Co, 
Grater  v.  Reading  Transit  &  Light  Co. 
*GoiiEales  v.  P.  M.  Walton  Mannfachirinf;  Co. 
Gro  V.  BoroQgb  of  Lewlstown 
Hall  V.  PIttibungb  Coal  Co. 
Hansen  v.  Armstrong  &  Latta 
*Harriii  v.  Polanofsky 
Heimberger  v.  National  Boll  &  Foundry  Co. 
Herbert  v.  Penoaytvania  B.  B.  Co. 
'Elckaon  v.  Murray  Motor  Car  Co. 
*HUbert  t.  niiladelphia  &  Kcadlng  Coal  &  Iron  Co. 

Hilton  V.  Delaware,  Lackawanna  &  Western  R.  R.  Co. 
*Hollis  T.  Poland  Coal  &  Coke  Co. 
Johnson  v.  Pennsylvania  Coal  &  Coke  Co. 
Johnston  v.  Ebensbure  Coal  Co. 
"Jones  V.  Hudson   Coal   Co. 
•Lawton  v.  Haws 

Love  V.  Marshall  Coal  Co. 
*Lynn  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co. 
Marcberet  v.  Baldwin  Tjocomotire  Works 
McGee  v.  Aabel 
HcWilliams  v.  Shaw 
Meach  v.  Harleigb-Brookwood  Coal  Co. 
Meals  V.  Shenaugo  Coal  Co. 
Milich  V.  Vesta  Coal  Co. 
*Molieb  V.  Pittsburgh  Crucible  Steel  Co. 

Morgan  v.  Arner 
■Morgan  v.  Philadelphia  &  Reading  Coal  &  Iron  Co. 
•Morris  V.  Tongbiogheny  Coal  &  Supply  Co. 

Newman  v.  George  Hogg  Co. 
•Ofcharka  v.   United   States   Sanitary   Uanofacturine  Co. 
Packet  V.  Pittsburgh  Crucible  Steel  Co. 
Pansier  v.  Simpson 
Payne  v.  Hoy 
•Patisszaitis  t.  Philadelphia  &  Beading  Coal  &  Iron  Co. 

Peterman  v.  Veale 
•Pfeffer  v.  Republic  Iron  &  Steel  Co. 
'Quinlan  v.  Crucible  Steel  Co. 
Reilly  t.   Nazel  &  Engineering  Machine  Works 
•Robson,  et  al.  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co.  OoOqIc 

'See  PMC  ^Vt,  Cua  AppMled  to  Codrti. 
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Sabol  V.  Philadelphia  ft  Readins  Goal  ft  Iron  Co. 

Sasnofsk;  v.  South  Fork  Coal  Hininic  Go. 
*Schempp  V.  Germao  Evaacelical  Lnthrrti  ChuvA 

Scboeider  v.  Carndl 

Sesers  t.  DoBois  Art  8ton«  Works 
*Sel?a  T.  Allesheny  Riv«r  UIubx  Go. 

8ho«nfelt  v.  Hatch 

Sla  V.  Duquesne  Coal  ft  Coke  Co. 
'Smith  V.  CoDUDerdal  UQaenin 

Smith  V.  Dnaeuberrr  Baktag  Co. 

Smartnaska  v.  Byets 

Steppiach  v.  Bnrk 
'BtJuson  T.  Estate  of  Patrick  Mobouey 

Swope  V.  Fort  Pitt  Brewing  Co. 
Tony  V.  P.  H.  Harphy  Co. 
'Tonhey  v.  Public  Ledger  Co. 

Uber  V.  H.  K.  Mulford  Co. 
■Ward  V.  CoDnty  ot  AUegheDy 

WilliunB  T.  ZhiuB  Brothers 
'Wise   V.  Borongh   of  Cambridge 

In  the  followine  casea  the  Board  reversed  the  Befsrce's  kvard  of 

Albert!  v.  M.  B.  Keminer  ft  Co. 

Antoliek  r.  Susquehanna  Coal  Co. 

Bair  v,  Pennsylvania  B.  E.  Co. 

Ball  V.  SmqMebaMw  Omi  Co. 

Bevatt  V.   Lehigh  ft  WUkes-BarS;  Coal  Co. 

Blanch  t.  £1.  F.  HongbtoB  ft  Co. 

Bryoll  V.  Delaware  &  Hndaan  Co. 

Bnkaa  v.  Delaware  ft  Hudson  Co. 

CaptaDelU  t.  Jefferson  &  Clearfield  Cool  ft  Iron  Co. 

Cooper  V.  York  Sanitary  Uilk  Co. 
*Deane  t.  Pbiladeipbia  ft  Reading  Coal  ft  Iron  Co. 

Depretis  v.  Lehigh  Coal  ft  Navigation  Go. 

Dinger  v.  Pbiladelphia  ft  Reading  Coal  ft  Iron  Co. 

Dixon  V,  Pry 

Fecchi  V.  Delaware,  Lackawanna  ft  Western  R.  R.  Co. 
*FiBher,   Mrs.   Carrie   v.   Philadelphia  ft  Reading  Baihray   Co. 

Gland  v.  Bethlehem  Steel  Co. 

Greenspan  v.   EddysMne  AmniaBltiMi  Corp. 

Haraet  v.  Dugan  Hood  ft  Co. 

Jackson  v.  Cantrell  Conatmctjon  Co. 

Johnson  V.  Ramsey 

Kennedy  v.  J.  Edward  Home  Coal  Co. 

Knschnnis  v.  Delaware,  Lackawanna  ft  Western  R.  R.  Co. 

Legterski  v.  Union  Railroad  Co. 

Lisak  V.  Delaware,  Lackawanna  ft  Western  R.  R.  Co. 
*Loti  T.  Pennsylvania  Coal  Co. 

Maloney  v.  Dnquesue  Steel  Foundry  Co. 
•Messinger  v.  Lehigh  Valley  R.  B.  Co. 

Uickatovitch  v.  Delaware,  Lackawanna  ft  Western  R.  R.  Co, 

Molliga  V.  Greenspan  ft  Co. 
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UorrU  T.  Burk  Brothers 
*McCk>nviIle  v.  State  Workmen's  iDmranee  Fnod 

McGaire  v.  Lebigb  VaJle;  Ck«l  Co. 
■Novricki  t.  West  End  Coal  Co. 

Papoy  V.  Delaware  &  HudHon  Co. 

Pentibotia  v.  Philadelphia  &  RGading  Railway  Co. 

Presaler  t.  General  Refractorie*  Co. 

QniEler  t.  McDowell  Paper  Co. 
*Radle  t.  Snsqaehfuma  Coal  Co. 
'Beklia  v.  Delaware,  Lakawanna  &  Weateni  B.  R.  Co. 

Boakowski  y.  Pitt^urgh  Coal  Co. 
'Schuey  v.  BoroDgh  of  Kittanning 

Scibetts^.  Allegheny  River  IfiDing  Co. 
'Shepherd  v.  Schlegel 

Smiokey  Martha  v.  Susquehanna  Coal  Co. 

Sminker  WiUiam  v.  Snsquehanna  Coel  Co. 

Tuch  V.  Delaware  A  Hndaon  Co. 

Tajkovac  v.  Carbon  Steel  Co. 

WolUce  V.  Meadow  Bill  Otol  Co. 

Walten  V.  I^iladelphla  ft  Scadins  Goal  &  Iron  Go. 
*  Weinberg  v.  Wanamaker 

Wintewaka  t,  David  Lapton's  Sous'  Co. 
■Xerger  v.  State  Workmen's  Insurance  Fund 

ZIothikoff  V.  Enklen 

Id  the  following  cases  tho  Board  affirmed  the  Referee's  diaallowaiice  of  cod 
pensatlon : — 
'Blouse  V.  Delaware,  Lackawanna  &  Western  R.  R.  C«. 

BnttOD  T.  Delaware,  Lackawanna  ft  Western  B.  B.  Co. 
'Qonnau  v.  Scrsnton  Bolt  ft  Nut  Co.  •    . 

Janero  v.  GarboD  Limestoae  Co. 

Logan  et.  al.  v.  Monterey  Goal  Co. 

Miller  t.  American  Slate  Go. 

Schwartz  v.  Continental  Brewing  Co.  . 

Smith  V.  Iron  City  Sand  Co. 

Solomon  v.  Samuel  Holmes  Co. 

Stitier  V.  Hempfleld  PoDudry  Go. 

Trealey  v.  C.  H.  Mariand  ft  Sous 

Tiberi  V.  Pittsburg  Coal  Go. 

Thomas  t.   Delaware,   Lackawanna  ft  WeM«ni  It.   R.  Co. 
*Xalch  V.  Jones  ft  Laughlin  Steel  Co. 

In  the  following  cases,  the  Board  affirmed   the  Referee's  refusal   to   modify   < 
teiiuinate  an  agreement  or  award : — 
Beudle  t.  Elder  ft  Fortennugb 

Craviti  v.  Baldwin  Locomotive  Works  .  .^ 

Leroh  v.  Henry  Sbofcr'a  Softs 
O'Brien  T.  Otis  Elevator  Co.  ,  - 

Olenik  V.  American  Bridge  Co.  ^  .,        ,  _ . 

Piccone  v.  Erie  Malleable  Iron  Co.  j^^    .iX'uj.'i     r  ■■■■<■     -  ■;»  * 

Phyv.Snyder  ,     .-..i*,,Sa  ,/  riwiW'* -ik 

Eice  V.  A.  Ryman  ft  Sons  .-^  ..  .,e.(gu„,o    j  ,,  ;• .;.' 

Scbenck  V.  Standard  Steel  Car  Co. 
SeUers  v.  Penna.  Coal  ft  Coke  Co.  -■"    '"'  "■i^.'<'!.--  »»t*  .sw  ;m-.  -  ■  ■ 

■Baa  PMB  BS7,  CuM  Avp«al«d  to  Ontito.  '*-' ' 


In  the  followlug  caaea  the  Bokrd  affirmed  the  Beleree's  order  moffifjins  or  ter- 
mlnatluK  an  agreement : — 

CunnDlnga  V.  Seneca  Coal  Hininc  Co. 
McNnltr  T.  P.  J.  Dnncan,  laa 
*Rochlnakr  t.  Scranton  Coal  Go. 

Id  the  followint  casee  the  Board  revenad  the  Beferee'a  order  modifring  or 
terminating  an  agreement : — 

Poster  V.  Bovaird  &  Seyfrang  Uannfactnring  Co- 
in the  following  caaee,  the  Board,  npoB  review,  radfisd  agraemant  or  award: — 
Baker  v.  State  Workmen'a  Inanranee  E>Uid 
Beit?  V.  Philadelphia  Paper  UUla 
Cerance  v.  Standard  Sanitary  Uanofactvring  (3o. 
Clark  T.  A.  M.  Byera  Co. 
Clark  V.  8.  C.  Loveland  &  Go. 

Duhau  V.  Weadnghouie  Electric  Uanotactaring  Co. 
Flaviana  v.  Standard  Coat  Iron  Pipe  &  Foundry  Oo. 
Olacfcin  t.  Hoehan  Bn»,  -    -■■ 

Link  T.  Woi.  F.  DoacMntjr  A  Som*-    '       ' 
Hanott  V.  StaU  Wortaiten>B  bfeofhMGe  4S>M  '        ■     - ' 
UeCracken  v.  Bddyatone' Aumnnition  0>rp. 
UcLewak;  v.  Landberg 
Hered;  v.  Chaa.  EUlani  &  Co. 
Picfcford   V.  FrsDkford   BleadiRT 
Potopa  T.  W.  J.  HcCahan  Sn^r  Honing  Corp. 
Began  t.  Cambria  Steel  Co. 
'Rice  V.  Delaware,  Lackawanna  A  Westen  B.  R.  Co. 
Romana  v.  Yonghii^henr  &  Ohio  Coal  Co. 
Sarych   v.   St   Basil  Rnthenian   Orphanage 
TemiUio  v.  Forged  Steel  Wheel  Co. 
Turcek  t.  Pitteburgb  Cool  Co. 
Vena  v.  Pittabnrgh  Coal  Go. 

Id  the  following  caaea,  the  Board,  upon  review,  disapproved,  modified  or  ter- 
minated agreement  or  award: — 
Brown  v.  Dati  Co. 

Dinneen  v.  Union  Switch  A  Signal  Co. 

Dnbhom    v.   Otis   Elevator   Co.  ' 

Hnrwiti  v.  Rosenthal  Bros. 
Pope  T.  Semet-Solvay  Co. 

ShiDgledecker  v.  Pettit  '  * 

Smith  V.  Murphy,  Cook  &  Co. 
Uarcho  v.  Braddock  Manafactaring  Co. 
WInfelder  v.  Monagban  Broe. 

In  the  foQowing  cases,  the  Board  set  aside  the  award  of  Referee,  the  parilet 
having  been  engaged  Id  inter-state  commerce: —  , 

Allen  v.  Philadelphia  &  Beading  Railway  Co., 
ADunennan  v.  Philadelphia  A  Reading  Ballwa;  Go. 
Batdorf  V.  PhUadelpbia  A  Reading  Railway  Go.  -, 

BeaomoDt  v.  Philadelphia  A  Beading  Railway  Co.  (^(-\(^al(^ 

Lehigh  Valley  Hallway  Co.  i:,:;:,^od  ;:v*^i-K)J^IL 
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B«rii  T.  PUtadalpUa  &  Beading  Baitwajr  Go. 

Bomgardner  v.  Pbiladelphfa  &  Reading  Rsilwar  Co. 

BrauD  V.  Pliiladdpliia  &  lUadlng  ICailira]'  Co. 

Brebm  v.  Pbiladelphia  &  Reading  Bailwa;  Co. 

Broschkowaky  v.  Philadelphia  &  Reading  Railwajr  Go. 

Brown,  Philadelphia  &  Reading  Railway  Co. 

CaHeroD  v.  PUiadttpbia.  ft  Roadlng  Rnhrar  Co. 

Cole  T.  Pittsburgh,  Cbartiera  &  Youghii^heny  R7  Co. 

Comeskie  r.  CentiU  R.  R.  of  N.  J. 

Cotrell  T.  Philadelphia  &  Reading  Railway  Co. 

Dahr  T.  PhitadpJpliia  A  RmuUhe  Bwiway  Co. 

Daobert  v.  Philadelphia  &  Reading  Bailwar  Co. 

Del  Oreco  v.  Philadelphia  &  Reading  Railway  Co. 

Di  Vita  V.  Philadelphia  &  Reading  BAilvay  Co. 

Dolan  V.  Philadelphia  &  Reading  Railway  Co. 

Dutre;  v.  Philadelphia  k  Reading  Railway  Co. 

FeDStennocher  v.  Philadelphia. &  Rvftding  Railway  Co. 

Foi  V.  Perkiomen  R.  R.  Co. 

Gabricfa  t.   PhUadd^ia  ft  Reading  Sf  Oo. 

Gam>w»eirakie  v.  Philadeli^ua  Jc  Km^c  Rj  0*i 

Oownley  v.  Ijehigh  Van«9  R-  R.  "Oa. 

Graff  V.  Philadelphia  A  heading  Kf  Oo. 

Grafley  v,  Philadelphia  &  Reading  Railway  Co. 

Green  v.  Philadelphia  &  Reading  Railway  Co. 

Greeuawald  v.  Philadelphia  *  Readiog  Railway  Co. 

Qreth  V.  Philadelphia  &  Reading  Railwai?  Oo. 

Qrieff  T.  Philadelphia  &  Reading  Railway  Co. 

Guinther  t.  Philadelphia  &.  Reading  Railway  Co. 

Hayes  v.  Philadelphia  &  Reading  Railway  Co. 

Heaney  v.  Lehigh  Valley  R.  R.   Co. 

Heydt  v.  Perkiolnen  B.  B.  Co. 

Hnghes  v.  Phila.  &  Reading  Ry  Co. 

Hufnagei  v.  Perkiomen  R.  R.  Co. 

Keeley  v.  Phila.  ft  Reading  Ry.  Co. 

KeUy  V.  Phila.  ,Je  Reading  Ry  Co. 

Kelso  T.  Phila.  &  Beading  By  Co. 

Kilmer  v.  Atlantic  City  R.  B.  Co. 

Kraft  V.  Phila.  &  Beading  Ry  Co. 

Leonard  v.  Philo.  &  Reading  Ry  Co. 

Leater  v.  Phila.  &  Reading  By  Co. 

Lever  v.  Phila.  &  Beading  By  Co. 

Lister  v.  F»ila.  ft  Reading  Ry  Qo. 

Long  V.  PbUa.  ft  Reading  By  Co. 

Lynch  V.  Phila.  &  Reading  Ry  Co. 

Marts  V.  Phila.  ft  Reading  Ry  Co. 

Hattson  t.  Phila.  ft  Reading  Ry  Co. 

MentEer  v.  Phila.  ft  Reading  Ry  Co. 

Meat  V.  PhUa.  ft  Reading  Ry  Co. 

Mamma  t.  Pliila.  ft  Reading  Ry  Co. 

Muaaroa  v.  Phila.  ft  Beading  Ry  Co. 

McLaaghliu  t.  Phila.  ft  Reading  Ry  Co. 

McQuade  v.  Phila.  ft  Reading  Ry  Co. 

Oliver  v.  Phila,  ft  Beading  Ry  Co.  d-'GoOQic 

Pagano  v.  Phila.  ft  Reading  Ry  Co.  '^'"^^  ""''  O 


Pais  V.  Femurlraiiia  Co. 
Pashko  V.  Pcnnsylvaiiia  R.  R.  C«. 
Pylea  v.  Western  Uarylaiid  R;  Co. 
Raub  T.  Lehigb  Valley  R.  R.  Co. 
ReiUy  v.  Pbila.  &  Reading  Rjr  C«. 
Rockwell  V.  PhiJa.  &  Readiiig  Rj  Co. 
RnfEn  t.  Phila.  &  Reading  R;  Co. 
Santarelli  v.  Phila.  &  Reading  Ry  Co. 
Schneider  t.   Phils.  &  Reading  Ry  Co. 
Sheffer  v.  Phila.  &  Reading  Ry  Co. 
Sellers  v.  Phila.  ft  Reading  Ry  Co. 
Shaner  v.  Phila.  &  Reading  Ry  Co. 
Shealer  v.  Phila.  Reading  Ry  Co. 
Shoe;  v.  Phila.  &  Reading  Ry  Co. 
Snoke  t.  Phila.  ft  Reading  R7  Co. 
SometB  V.  Philadelphia  &  Reading  Hy  Co. 
Stailey  v.  Philadelphia  ft  Reading  Ry  Co. 
Stakley  v,  Philadelphia  ft  Reading  Ry  Co. 
Wenner  v.  Philadelphia  ft  Reading  Ry  Co. 
Weraer  v.  Philadelphia  ft  Reading  Ry  Co. 
Yeagley  v.  Philadelphia  ft  Reading  Ry  Co. 
Yoang  V.  Philadelphia  ft  Beading  Ry  Co. 
Zoiebek  v.  Philadelphia  ft  Beading  Ry  Co. 

In  the  following  caiea  the  Board  uiten  a  hearing  de  novo  awarded  compensation : — 
Colosi  V.  Hastings  Cool  ft  Coke  Co. 
Dietrich  v.  Western  Union  Tel.  Co: 
■Gaydnla  v.  Delaware,  Lackawanna  ft  Westera  R.  R.  Co. 
Koloski  V.  Lehigh  Valley  Coal  Co. 
Veltri  V.  Arrow  Coal  Co. 

In  the  [ollowing  case  the  Board  upon  hearing  de  novo  disallowed  compensation : — 
^   Malhail  v.  Pardee  Bros,  ft  Co.,  Inc. 
*S«e  pi[e  SS7,  Cu«  Appalled  to  Conrti,  i 
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*CASES  OF  YBAR  1916  APPEALED  T0  COURTS, 

BOUJEN  V.  GHIER. 

Appeal  taken  to  Court  of  Common  Ple«8  No.  2,  at  Fbtladelphia  Coaalr,  Dec. 

Tertn,  131  tt.  No.  147S.    Appeal  dismissed. 

Appeal  tnton  to  Supreme  Court,  Jan,  Tenn,  1917,  No,  48. 

Appeal  quashed,  Browu,  C.  J. 

FENWICK  y.  McDONALD  COAL  CO. 

Appeal  taken  to  Conrt  of  CommoD  Pleaa  of  Alleebeoj  Coant;,.JaB.  Term, 

1917,  No,  2104 

July  18,  1917,    Appeal  dismissed.  '        Carpenter,  J. 

HIGGINS  V.  LEHIGH  COAL  &  NAVIGATION  CO.  ' 

Appeal  taken  to  Court  of  Commofi  Pleas  of  Scfaaj^ktU  CoQiity,  Nor.  Term, 

1916,  No.  464. 

April  15,  1918.     Appeal  dismissed.  Koch,  J. 

IRVIN  V.  PROST. 

Appeal  taken  to  Court  of  Common  Picas  No.  3,  of  Philadelphia  Connty,  SepL 

Term,  1916,  No.  111. 

Sept.  29,  1916.     Appeal  dismissed.  Ferguson,  J. 

Appeal  taken  to  Superior  Court,  Oct.  Term,  1S17,  No.  114. 

Dec.  13,  1917,  Appeal  dismissed.  Porter,  J, 

Appeal  taken  to  Supreme  Coart.     Jan.  Tenn,  1918,  No.  54. 

Oct.  7,  1918.     Judgment  afhrmed.  Simpson,  J. 

KARPATI  V,  CAMBRIA  STEEL  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Cambria  Coanty,  Dec.  Term,  1919, 

No.  470 

Feb.  14,  1917.    Appeal  dismissed. 

Appeal  taken  to  Superior  Conrt.     April  Term  1918. 

Jnlr  10,  1918.    Judgment  affirmed.  Henderson,  J. 

McMANUS  V.  WINTER  GARDEN  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Allegbenj  Countr,  Oct.  Term, 

1916,  No. 

July  6)  1917.     Decision  affirmed  but  modifications  ordered.  Ford,  J. 

Appeal  taken  to  Supreme  Court.     Jon.  Term. 

Jnne  30,  1017.    Judgment  affirmed.  Stewart,  J.    Moschiszker  dissenting. 

MAYER  T.  POLLOCK. 

Appeal  taken  to  Conrt  of  Common  Pleas  of  Cambria  County,  Sept.  Term, 
1916,  No.  807. 

MORRELL  V.  DREHMAN  PAVING  CO. 

Appeal  taken  to  Conrt  of  Common  Pleas  No.  1  of  Philadelphia  County,  Dec. 
Term.  1916,  No.  1080. 

NEABY  V.  PHILADELPHIA  k  READING  COAL  &  IRON  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Schuylkill  County,  Sept.  Term, 

1916,  No.  191. 

March  21,  1917.     Appeal  dismissed.  Johnson,  P.  J. 


Appeal  taken  to  Superior  Court.    OcL  Term,  1917,  No.  111. 

July  10,  1918.    Appeal  dismissed.  Bead, 

•Thla  lilt  KnHaita   reporti  of  «■«  cIOMd   li 
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REITMTEE  y.  liBHIOH  Y ALLEY  COAL  CO. 

A«jwal  taken  tq  Coort  el  CommDa  Pleu  of  Sdlaj'tkiU  CcmBtv,  Sept.  Tenn, 

1918,  No.  W7. 

June  17,  1918.    Appeal  dinniBaed.  BtttOtl,  J. 

BOBBINS,  et  al.  v.  8TONB  &  WEBSTER  ENQINBBRING  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Lawrence  Cmmtjr.  Dec.  Term, 
1916,  No.  82. 

SMITH  V.  GENERAL  CRUSHED  STONE  CO. 

Appeal  taken  to  Court  of  Commoa  Pleas  of  Luierue  County,  June  Tenn,  1816, 

N0.T6S. 

Appeal  dismissed.    By  the  Court. 

SPADBA  V.  JOHN  GOLL  &  CO. 

Appeal  taken  to  Court  of  Commou  Plena  oi  Cambria  CooBtj. 
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CASES  OP  YEAR  1917  APPEALED  TO  COURTS. 


ADAMB  ».  PITTBBDRGH  COAL  CO. 

Appeal  taken  to  Court  ot  Commoa  Pleas  of  WaabiDgtoo  County,  May  Term, 

1917,  Mo.  152. 

Hay  2,  1017.    Appeal  diamiaB^  Mt^valne,  P.  J. 

ANDERSON  v.  TERRY  A  TENCH. 

Appeal  taken  to  Court  of  Common  Pleaa  of  Lehigb  Count;,  June  Term,  1017, 
No.  1. 

BAISH  r.  Bftmafis. 

Appeal  taken  to  Court  of  Commoa  P1««h  of  Comberlsmi  Oiiuity,  Dm.  Tern, 
'  1917,  No.  17. 

BASTHEIM  V.  HENRS  WILKINS  &  CO. 

Appeal  taken  to  Court  of  Common  Pleae  of  Alleghen;  County,  Jan.  Tenn, 

1918,  N*.  IMS. 

Feb.  12, 1918.    Appeal  dimlMed.  Oiafw,  P.  J. 

BENISe  V.  UNION  COAL  &  COKE  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Washington  County,  Feb.  Term, 

1917,  No.  469. 

Uay  19,  1917.    Appeal  dismineiL  Ilwlo,  J. 

BBLMONTB  v.  CONNOR. 

Appeal  taken  to  Conrt  of  Common  Pleaa  No.  2  of  Philadelidiia  County,  Dec. 

Term,  1917.  No.  1030. 

Feb.  26,  1018.    Appeal  dismissed. 

BIGGARD  V.  YOUNG  MEN'S  CHRISTIAN  ASSOCIATION. 

Appeal  taken  to  Court  of  Common  Pleas  No.  3  of  PbQadelpbla  County,  June 

Term,  1917.  No.  2736. 

Dec.  10,  1917.    Appeal  and  exceptions  dieroissed.  HcMlcfaael,  P.  J. 

BITNBR  V.  DUQUE8NE  CONTRACTING  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  AJlegheny  Coauty,  Jan.  Term. 

1918,  No.  1841. 

May  26,  1918.    Appeal  dismiBsed.  By  the  Court. 

BLACK  V.  VALLEY  CAMP  COAL  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Allegbeny  County,  Jon.  Term, 
1918,  No.  2465. 

BLOUSE  V.  DELAWARE.  LACKAWANNA  &  WESTERN  R.  R.  CO. 

Appeal  taken  to  Court  of  Coauum  Pleas  «f  Lackawanna  County,  Jan.  Tenu, 

1918,  No.  236. 

March  11,  1918.     Appeal  dismissed.  Neweomb,  J. 
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BLUUKIN  T.  MILGRAW. 

Appeal  taken  to  Court  ot  Commou  Picas  No.  4  of  FhUadelpbia  County,  March 

Tenn,  1917,  No.  1068. 

June  20,  1917.     Appeal  dismissed.  Br  the  Court. 

BOWEN  V.  J.  J.  GAUI/T  HOUSE  WRECKING  CO. 

Appea]  takea  to  Court  of  Common  Pleas  No.        of  Philadelphia  CooDtn  Sept 

Term.  1017,  No.  3586. 

Jaa.  30,  1918.    Appeal  dismissed.  Bj  the  Court 

BRIDGB  T.  JOSEPH  LOMAX  CAHPBT  MILLS. 

Appeal  taken  to  Court  of  Common-Pleas  No.  1  of  Philadelphia  County,  March 

Term,  1917,  No.  2733. 

Jnoe  14,  1917.     Appeal  dismissed.  By  the  Court. 

Appeal  taken  to  Superior  Court,  Oct.  Term,  1917,  No.  234, 

March  2,  1918.    Judgment  affirmed.  Orlady,  P.  J. 

BRODBRICK  t.  DICKSON  STORES  Co. 

Appeal  taken  to  Court  of  Common  Pleas  of  Lackawanna  County,  OcL  Term, 

1917,  No.  144. 

Jan.  7,  191&    Appeal  dismissed.  Edwards,  P.  J. 

BUPFETTI  &  PHILADELPHIA  &  READING  COAL  &  IRON  CO. 

Appea]  taken  to  Court  of  Common  Heas  of  Nortbnmberiand  County,  May 

Term,  1817,  No.  5ia 

Jnne  24,  1918.    Appeal  dismissed.  Moser,  J. 

BURROWS  V.  SUSQUEHANNA  COAL  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Northumberland  Coonty,  Sept. 

Term,  1917,  No.  224. 

March  8,  1918.    Appeal  dismissed.  Carpenter,  J. 

CAESARINO  V.  ROYBR  &  HERa 

Appeal  talcen  to  Court  of  Commou  Pleas  of  Daaphin  County. 

CASTEEL  &  ELUOTT  A  FISHER. 

Appeal  taken  to  Court  of  Gouuuon  Pleas  of  Bedford  County,  April  Term, 

1917,  No.  45. 

March  21,  1917.    Appeal  dismissed.  Bailey,  P.  J 

CHEENIAK  V.  PHILADELPHIA  SUGAR  CO. 

Appeal  taken  to  Court  of  Common  Pleas  No.  3,  of  Philadelphia  County,  Sept 

Term,  1917,  No.  1253. 

Feb.  7,  1917.    Appeal  dismissed. 

CATLIN  T.  WM.  PRICKETT  i.  CO. 

Appeal  taken  to  Court  of  Commou  Pleas  of  Washiugton  County,  May  Term, 
1917,  No.  472. 

July  23,  1917.    Appeal  dismissed.  Irwin,  J. 

Appeal  taken  to  Supreme  Court 

CHOVIC  V.  PITTSBURGH  CRUCIBLE  STEEL  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Beaver  County,  Dec.  Term,  1817, 

No.  62. 

Jan.  18,  1918.    Appeal  diamiased. 
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CHURCH  T.  STANBAKD  CAST  IBON  PIPE  ft  FOtJNDBT  CO. 

Appeal   taken'  to   Coart  of  Common   Pleas  No.   S   of   Philadelphia  Count}. 

Marob  Tenn,  1917,  No.  1248. 

Ibj  2,  1917.    Appeal  di<mlMed.  SVrsiuoii,  J. 

CLARE  T.  I.BHIQH  VALLEY  COAL  OO. 

Appeal  taken  to  Co«n  of  OonimoB  Heas  of  buerna  Oo«>t;,  Har  Tetm, 

1917,  No.  811. 

Ang.  6,  191&    Appeal  dlamieaed.  CBoyle,  J. 

COLLIEat  V.  KELLEI. 

Appeal  to  Coart  of  Common  Pleaa  of  Blair  Conntj,  Oct  Term,  1917,  No.  178. 
March  8,  1918.    Appeal  dtamiMed.  Balbridge,  P.  J. 

CONFLim  V.  SCRANTON  ELiXTTRIC  CO. 

Appeal  taken  to  Court  of  C<»nmon  Pleaa  of  X«ckawsiuuk  Count;,  June  Term, 

1917.  No.  198. 

Jan.  80.  1B18.    Appeal  dinnlmed.  O'Neill.  J. 

CON9TANZA  t.  LEHIGH  &  WILKBS-BABBE  COAL  CO. 

Appeal  taken  to  Court  of  Common  Pleaa  of  ScbnylkiU  County,  Sept.  Term, 

1B17,  No.  78. 

DUcontlDDed. 

CBOOKSHANE  v.  HOME  FOR  AGED  PB0TB8TANTS. 

Appeal  taken  to  Court  of  Common  Pleaa  of  Allegheny  County,  Oct.  Term, 

1017,  No.  1999. 

Dec.  11,  1917.    Appeal  dismissed.  Swearingen,  J. 

DAINTY  V.  JONES  &  LAUGHLIN  STEEL  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Allegheny  County,  Jan.  Term. 

1918.  No.  1519. 

March  1,  1918.    Board  reversed.  Wassoo.  J. 

DAVIS  V.  SMITH,  et  al. 

Appeal  taken  to  Court  of  Conunon  Pleas  of  Armstrong  County,  Dec.  Term, 

1917,  No.  118. 

Feb.  28.  1918.     Appeal  dismissed.  King.  P.  J. 

DEANB  V.  PHILADELPHIA  ft  READING  COAL  ft  IRON  CO. 

Api>eBl  taken  to  Conrt  of  Common  Pleas  of  Northumberiand  Coanty,  Dec. 

Term.  1917,  No.  101. 

April  22,  1918.    Appeal  dismlBsed.  Moser,  J. 

DENISON  V.  TIOGA  STEEL  ft  IBON  CO. 

Appeal  taken  to  Court  of  Conunon  Pleas  No.  2  of  Philadelphia  County, 

March  Term,  1917,  No.  HS. 

Mardi  27,  1917.    Appeal  diamlssed.  By  the  Court 

DIMPLE  T.  FROMM. 

Appeal  taken  to  Court  of  Common  I^aa  of  AUe^eny  Connty.  April  Tenn, 
;  ^       1817,  No.  913. 

DUFPX  v.  PHILADELPHIA  &  BEADING  BI.  CO. 

Appeal  taken  to  Conrt  of  Common  Pleas  No.  5  of  Philadelphia  Co^ii;;^^^^  Q 
Tenn,  1917,  No.  3712.  '-' 
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DUGAS  V.  AMERICAN  ZINC  ft  CBBHKIAL  OO. 

Appesl  takan  to  Conrt  ttf  Common  Pleas  of  Waahiiieton  Cauntj,  No.  l^nn, 

1917,  No.  206. 

Jul;  »,  1&18.    Appeal  dlmisaed.  KcUTaiaa,  P.  J. 

DZIKOWSKA  V.  SUPERIOR  STEEL  Ca 

AM«al  Ukeo  t«  Cwut  <d  Cwnmon  PImu  of  AUsskcDy  CcmuM;.  April  Term. 

1817,  No.  1090. 

April  23,  1917.    Appeal  (Hamiwed.  Bvaos,  J. 

Appeal  taken  to  Sapreme^Coart,  Oct  l^rm,  1917,  No,  104. 

Jan.  7,  1918.    Appeal  dismissed.  Potter,  J. 

ELLIS  T.  BABRISON  BROTHERS  ft  CO.  INC.  s 

Appeal  taken  to  Coort  of  Common  Pleas  No.  S  of  Philadelphia  Coanty,  ^vt. 

Tenn.  1917,  No.  3507. 

Jnlj  2S,  WIS,    Board  reversed.  By  the  Conrt, 

ERMEL  V.  PENNSYLVANIA  COAL  CO. 

Appeal  takeD  to  Oaurt  «f  ComueB  PImw  of  Imhtim  ConiUj,  Jan.  Teim,  1MB, 

No.  470. 

Ma;  27, 1918.    Appeal  dismUsed.  Gannan,  J. 

PAOGIANI  V.  TEMPLE  COAL  CO. 

Appeal  taken   to  Court  of  Conraoa   Pleas  of  L«ckairaPDa  Cmioty,   March 

Twm,  lffl7,  Na  428. 

May  14,  1917.    Appeal  diemissed.  Edwards,  P.  J. 

FAKETE  V.  LEHIGH  ft  WILKES-BARRE  COAL  CO. 

Appeal  taken  to  Conrt  of  Common  Pleas  of  Schuylkill  Coantf,  May  Term, 

1917,  No.  485. 

JqIt  22,  1918.    Board  reversed  and  award  of  Referee  reinstated.     Beehtel,  J. 

FBNwicK  V.  McDonald  coal  co. 

Appeal  taken  to  C«urt  of  Comaion  Pleas  of  Allegheny  County,  July  Term, 

1917,  No.  509. 

Sept.  8,  1917.    Appeal  dismissed.  Swearingen,  J. 

MRS.  CARRIE  FISHER  v.  PHILADELPHIA  ft  HEADING  BT.  CO. 

Appeal  taken  to  Court  of  Oommon  Pleas  No,  3  of  nUadelphia  Coanty,  Sept 
Term,  1917,  No.  1754. 

FLUCKER  T.  CARNEGIE  STEEL  CO. 

Appeal  taken  to  Court  of  Common  Pteas  of  Allegbeny  County,  Jan.  Temt, 

1918,  No.  1007. 

Mar.  1,  1918.    Exceptions  to  order  of  Board  suataiaed  amd  order  reversed. 

Carpenter,  J. 
Appeal  taken  to  Supreme  Conrt 

FRANTZ  V.  CAMBRIDGE  BLATE  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Lebigb  County,  0<!t  Term,  191T, 

No.  1. 

March  4,  1918.    Appeal  dismissed- 
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rBANZEK  V.  FOETT  POBT  COAL  CO. 

Appeti  ttCkaa  to  Oomt  tft  Oommmi  Pleaa  of  Ltnerne  Cmaty,  Hnrch  Term, 

1B17,  No.  340. 

Vna  TwD,  UtT,  No.  340k 

Jmn  13.  1»7.    AnmL  finiw<d.  WoodwMd,  J. 

AwBnl  CB  hmiac  da  moml 

Apperi  (klin  to  CoHTt  of  OorMMM-Ffrui  of  iMMrm  CoiiMy,  HBr  IteB,  HIS, 

No.  221. 

Jolr  22,  I9I8.     Award  amended   and   afliRned.  By  tht  Cotirt. 

OAHAN  T.  STRAWBRHKIS:  ft  CLOTBIBK.  et  ftl. 

Appeal  taken  to  Court  of  Commoii  Pleae  No.  4  of  Pluladelphia  Countr,  Macch 

Term,  1917,  No.  3673. 

June  22,  1017.     Appeal  diamiBaed.  By  tlie  Court. 

GALLAGBBR  v.  DELAWARE,  LACKAWANNA  ft  WSBTERN  R.  R.  OO. 

Appeal  taken  to  Court  of  Common  Pleaa  of  Lackawanna  County,  Not.  Term, 

1917,  No.  258. 

Kay  13,  1918.     Appeal  diamiseed.  "By  the  Coart. 

GAUJC  V.  VERNER  COAL  &  COKE  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  AUegben]'  Connty,  Oct  Tenu, 
191T,  No.  21B7. 

OATDULA  V.  D.  L  ft  W.  R.  R.  CO. 

App«al   taken   to  Court  of   Common   Pteaa   of   Lftdiairanna  Comity,   Uarcb 

Term,  1918,  No.  fiO. 

Feb.  26,  1018.     Appeal  dismissed.  Edwards,  P.  J. 

GLASER  T.  CANFIELD. 

Appeal  taken  to  Court  of  Commoii  Heas  No.  4  of  PhihnMpbta  Omnty,  Dec. 

Tenn,  1917.    No.  194S. 

June  16,  1918.    Remanded  to  Board  to  file  a  supplementary  finding. 

Audeniied,  P.  J. 

GONZAIfS  V.  P.  M.  WALTON  MFG.  OO. 

Appeal  taken  to  Court  of  Conunon  Pleas  No.  1  of  Philadelphia  County,  Dec. 

Tenn,  1917,  No.  2606. 

Remanded  to  Board  (or  more  definite  ftodlhg  of  fact 

Finding  of  fact  established. 

April  28,  1918.    Appeal  dismissed.  By  the  Court. 

GOfaRENCB  T.  F.  A.  MIZENER  COAL  CO. 

Appeal  taken  to  Court  of  Common  Pleaa  of  Butler  County,  March  Term, 
lOlfi,  No.  3. 

GORMAN  V.  3CRANT0N  BOLT  ft  NTJT  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Lackawanna  County,  Nov.  Term, 

1917,  No.  404. 

March  11,  1918.    Appeal  dismissed.  "Hawards,  P.  J. 

GROVES  V.  COMMERCIAL  PHOTO  ENGRAVING  OO. 

Appeal  taken  to  Covrt  of  Common  PImi  No.  S  of  Philad«lphi*  Comity,  March 

Term,  1018,  No.  202. 

Jmi.  80,  1918.    Appeal  dlsmiaaed.  "By  dte  Court. 
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GBUBBS  T.  BUCK. 

Appwd  takeo  to  Coort  U  Gcwrim  PI«m  of  Alle^ov  Cawtj,  Jml  ttm, 

191&    No.  2348.  ' 

F^  2S,  1918.    ApiiMl  fiMkMd.  ,  :^M%f 

GCRSEE  T.  SUSQDEEUJfNA  COAL  CO.  "'^',\,       t—        -^ 

Aroeal  tafcni  t*.CoitisH«  Plet*  Ov^  g(.  LtOKN  CmuIjc  Dwi'.Tcnn.  Ul^ 
No.  131, 

Feb.  IS,  1918.    Board  reveraed  and  award  of  Befeiee  re-inatated.    Stram,  J. 
Sapreme  Coart.    Jan.  Term,  1018,  No.  89. 
Jane  11,  1918.    Judgment  sf  Common  Heaa  Coort  affirmed.     **.—■ h.uh^  j. 

HALTOBDSON  ».  PORTER-GILDERS LEETE  CO. 

Appeal  taken  to  Conrt  of  Gominoo  Pleaa  No.  1  o(  Philadelphia  Coantr,  Dtt 

Term,  1917,  No.  2776. 

AprU  2^  1918.    Acraemeiit  fled. 

HARUON  T.  LAHBOUR. 

Appeal  taken  to  Court  of  Common  Pleaa  of  Blair  Coontr,  Jan.  Term,  191T, 

No.  130. 

July  11,  1917.    Appeal  dismiaaed.  Balbridfe,  P.  J. 

HARRIS  T.  P0L0N0F8KT. 

Appeal  taken  to  Conrt  of  Commoon  Pleaa  of  Westmoreland  County,  Aof. 

Term,  1817.    No.  129. 

Feb.  20,  1918.    Appeal  diamiaaed.  By  the  Coort 

HEALT  v.  CENTRAL  TRUST  A  SAVINGS  CO. 

Appeal  taken  to  the  Conrt  of  Common  Pleaa  No.  2  of  Pbiladlphla  Cotuty, 

Dec  Term,  1S17,  No.  2892. 

Jan.  SO,  1918.    Appeal  diamiaaed.  By  the  Conrt. 

HEDGLIN  V.  LAKE  ARIEL  LUMBER  CO. 

Appeal  taken  to  the  Conrt  of  Common  Pleas  of  Lackawitnna  County,  Jane 

Term,  1817,  No.  360. 

Mandi  II.  1818.    Appeal  diaminad.  Nnroomb,  J. 

HEDLBT  V.  BALDWIN  LOCOMOTIVE  WORKS. 

Appeal  taken  to  Court  of  Common  Pleas  No.  2  of  Philadelphia  County,  Dec 

Term.  1917.  No.  2961. 

April  12,  19ia    Apiieal  wlthdrawo. 

HEMUIG  T.  THE  FISHER  HOSIERT  CO. 

Appeal  taken  to  Court  of  Common  Pleaa  of  Berka  Conntj,  Oct  Term,  1917, 

No.  47. 

Dec.  3,  1917.     Appeal  diamiased.  By  the  Court 

HENNESSEY  v.  UNITED  STOVE  REPAIR  CO. 

Appeal  taken  to  Court  of  Common  Pleaa  No.  1  of  Philadelphia  Connty,  Matrh 

Term,  1917,  No.  4174. 

Defendants'  exceptiona  diamlased.  Shoemaker,  J. 

Appeal  token  to  Superior  Court,  Oct.  Terra,  1917.  No.  273. 

Dec.  13,  1917.     Caae  remanded  aa  of  Oct.  Term,  1917,  back  to  Hie  Coort 

bolow  with  direction  to  refer  it  to  the  Workmea'a  Compenattion  Board  for 

further  hearing  and   determination. 
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HIBBABD  V.  PHILADELPHIA  ft  RBADINO  B.^-  GO. 

Appeal  taken  to  Conrt  of  CommoD  Pleu  No.  1  of  Philadelphia  Conutr,  The 

Term,  191T,  No.  2641. 

Jan.  2S,  1016.    Appeal  withdrawn.  ' 

HICKSON  V.  MURRAY  MOTOR  OAR  CO. 

Appeal  taken  to  Court  of  Common  Pleaa  of  AHeghen?  OmntTi  Sf"-  ^Hn, 
1M8.  No.  2018.  '  '       —  ■   -       . 

April  17,  1018.    Appeal  diraiisBed.  -    Carpenter,  J. 

HILBERT  r.  PHILADELPHIA  &  READING  COAL  &  IRON  CO. 

Appeal  taken  to  Court  of  Common  Pleaa  of  SehDylkill  Count;,  Jan.  Term, 

1918,  No.  131. 

April  IS,  1918.     Appenl  dismlBsed.  Koch,  J. 

H0LL18  V.  POLAND  COAL  &  COKE  CO. 

Appeal  tak^n  to  Court  of  Common  Pk-us  uf  Greene  County,  March  Term, 

1917.  No.  92. 

Jut;  23,  1017.    Appeal  diRmissed,  Ray,  P.  J. 

HOLLISTER  v.  COLONIAL  COLLIERY  CO. 

Appeal  taken  t'>  C-ourt  of  ConunoD  Pleas  of  Northumberland  County,  Sept. 

Term,  1817.  No.  24!). 

April  22,  1918.     Board  reversed  and  case  remanded  for  bearing  de  novo. 

HOLMES  V.  WESTERN  MARYLAND  R.  R.  CO. 

Appeal  taken  to  Court  of  Common  Pleaa  of  Franklin  County,  Dec.  Term, 

1917,  No.  97. 

May  28,  1918.     Board  reversed.  GlUan,  P.  J. 

HOWGARD  V.  J.  W.  &  A.  P.  HOWARD. 

Appeal  taken  to  Cjurt  of  Common  Pleas  of  Erie  Count;,  Feb.  Term,  1918, 
No.  159. 

March  'JS,  1818.    Appeal  diemissed  and  record  remitted  with  a  preoMleudo. 
.,  Rosaiter,  P.  J. 

HULLIHAN  V.  CURRAN. 

Appeal  taken  to  Court  of  Common  Pleas  No.  3  of  Philadelphia  .County,  June 

Tenn.  1917,  No.  2892. 

Feb.  26.  1918.    Appeal  dismissed.  McUichael,  P.'  J.' 

JACKSON  V.  HUDSON  COAL  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Lackawanna  County,  Oct.  Term, 

1917,  No.  1391. 

April  5,  1918.    Appeal  dismissed.  Edward,  P.  J. 

JENSEN  V.  ATLANTIC  REFINING  CO. 

Appeal  taken  to  Court  of  Common  Pleas  No.  5  of  Philadelphia  County,  Sept. 

Term,  1917,  No.  402S. 

Jan.  31,  1918.     Appeal  dismissed.  By  the  Court. 

Appeal  taken  to  Supreme  Court.     Jan.  Term,  1018,  No.  57. 

OcL  7.  1018.    Judgment  affirmed-  Moachzisker,  J. 

JONES  V.  HUDSON  COAL  CO. 

Appeal  taken  to  Court  of  Oocnmon  Pleas  of  Lackawanna  Conntyi'  Nm.-  Ten>^ 
1*17,  No.  224.  ,V^nO(.)yiL 

Mar  %  1918.    Appeal  withdrawn. 


JORDAN  T.  STATE  WOBKUEN'S  INSURANCE  FUND. 

Appeal  taken  to  Court  at  Common  Pleas  of  Farette  CoolUr,  JnlM  Term.  1B17, 

No.  80. 

Dec  21,  1B17.    Appeal  ifianuned.  Vtw  Swaaiinseii,  P.  J. 

KAUFFICAN  t.  STAB  PBZNTENG  Oa 

Appeal  taken  to  Conrt  of  Connnon  Pleas  No.  2  of  FliilaM^ia  OanaCr,  Dec 
Tena,  1917,  No.  2776. 

KKNVIN  V.  IMBIOa  VAXJLSX  R.  K.  OO. 

Appeal  tMken  to  Coart  vf  Cammm  I^cm  of  Lustm  CmmMj,  Jaa.  Twm,  1918, 

No.  81. 

Ha;  27,  1B18.    Judsment  afflnoed.  Oatmau,  }. 

KBYB8  T.  NEW  YORK,  ONTARIO  A  WEffnCRN  R.  R.  CO. 

Appeal  taken  to  Conrt  of  Conunon  Pleas  of  Xiackawanna  Connty,  Jan.  Tenn, 

IMS,  No.  431. 

Jan.  7,  1918.    Appeal  aostained  and  deddon  of  Board  lereised. 


KIHM  V.  WESTINOHOUSB  ELECTRIC  &  MFG.  CO. 

Appeal  taken  to  Coart  of  ConuDon  Pleaa  of  Allesfaeny  Conal:;,  April  Term, 
1917,  No.  1340. 

June  6,  1917.  Exceptiona  ■uataincd  and  case  remanded  to  Workmen's  Com- 
pensation Board  to  graat  a  kearing  ic  nof>o  or  sustain  tbe  Refeiee'fl  avari 
or  dlaallowaace.  Ford,  J. 

KU:iN  V.  OLIVER  IRON  &  8TBEL  CO. 

Appeal  taken  to  Court  of  Common  Pleas  of  Allegheny  Coant;,  April  Term, 

1917,  No.  2263. 

8e|>t.  37,  1917.     Appeal  dtsraiued.  Reld,  J. 

KONDBATICK  v.  HUDSON  COAL  (30. 

Apped  taken  to  the  Conrt  of  Common  Pleaa  of  Lackawanna  Connty,  Nor. 

Term.  1917,  No.  449. 

Ma;  13, 191&    At«>aal  ^anyssed.  O'Neill,  J. 

KUPPBR  y.  SPRECFCLES  SUGAR  REFINING  CO. 

Appeal  taken  to  the  Court  of  Common  Pleas  No.  1  of  Philadeli^la  County, 

March  Term,  1917,  No.  2479. 

April  17,  1918.    Appeal  dismMsed.  B;  Ae  Court. 

LAUPKOWSKI  y.  CARBON  STEEL  CO. 

Appeal  taken  to  tlic  Court  of  Common  Plaas  of  AUcEiieiD;  Goiuty,  April  Tctm, 
1917,  No.  1968. 

LANE  V.  HORN  ft  HARDART  BAKING  CO. 

Appeal  taken  to  the  Conrt  of  Common  Pleaa  No.  2  of  Philadelphia  County, 
Sept.  Term,  1917,  No.  SE24. 

Not.  27,  1917.     Appeal  diamlssed.  B;  the  Court 

Appeal  taken  to  Supreme  Court,  Jan.  Term,  1917,  No.  3M. 
May  6,  1918.     Assicnment  of  error  ov«rmlad  and  JndgneDt  vatalning  al- 
lowance of  compensBtioD  affirmed.  Mosdttisker,  J. 


IAT3ER  Y.  FLINN  &  BUENNEMAN. 

Appeal  Xiiki-a   to  tlic   Court  of  Common   Pleas  of  Lancaster  County   aa  of 

Trort  Book  No.  24.  No.  107. 

Jan.  2li.  11)1)4.     Api)(>nl  dismissed.  Landis,  P.  J. 

LAWTON  V.  HAWS. 

A|)prn1  tiikoi)  to  tliu  Court  of  Common  Pleas  No.  1  of  Philadelpliia  Couoty,- 
l>cc.  Torm.  1017,  No.  2579. 

LEART  V.  J.  GIBSON  McILVAIN  &  00. 

Apijrnl    tnkpn   to   Court  of  Common   Pleas  No.   4   of   Pbiladelpiiin   Couijjy, 

Mnrcli  Term,  1017.  No.  5287. 

March  27,  1918.     Remaniled  to  Board,  Audcnried,  P.  J, 

Award  on  hearing  de  nnvo  appealed  to  Court  of  Common  Pleas  No.  4  of 

PiiiladelpJiia  County. 

Jnnc  18.  1818.     Appeal  dismissed.  Award  sustained. 

Appeal  talien  to  Supreme  Court.  Jan.  Term,  1010,  No.  110. 

LOTZ  V.   PENNSYLVANIA  COAL  CO. 

.\ppenl  taiten  to  tlie  Court  of  Common  Pleas  of  Lazerne  Coanty,  May  Term, 

1017.  No.  8-tn. 

Dec.  17,  1017.    Appeal  dismisHH.  By  Court. 

LYNN  V.  MEIjVWARE.  LACKAOAXNA  &  WESTERN  R.  R.  CO. 

Appeal  taken  to  the  Conrt  of  Common  Pleas  of  Lackawanna  County,  Nov. 

T-rm.  1917,  No.  331. 

Feb.  11,  1918.     Appeal  dixmissed.  By  Court, 

MeCARL  v.  BOROTIon  OF  HOUSTON. 

Appeal  taken  to  tlie  Court  of  Oi)mmon  Pleas  of  AVnsliington   County,  Aug, 

Term.  1017.  No.  41. 

Maroli  2,  lOlS.     Appeal  and  exceptions  dismissed.  By  tlie  Court, 

McCAlILEY  V.  IMPERIAL  WOOLEN  MILLS. 

Appeal  taken  lo  the  Court  of  Common  Pleas  No.  3  of  Philadelphia  County, 

Pec.  Term,  Ifilli.  No.  4357. 

Nov.  12,  1017.     Board  n^versed.     Referee  sustained.  McMieliael,  J, 

Appeal  tak-^n  to  Supreme  Court,  Jan.  Term,  1917,  No.  336. 

May  6.  1018.     Assignment  of  error  overrnled  and  judgment  of  lower  Court 

nfHrmed.  '  Moschzisker,  J, 

McCONNVILLE  v.  STATE  WORKMEN'S  INSURANCE  FUND. 

Appeal  taken  to  the  Court  of  Commoti  Picas  of  Cambria  County,  June  Term, 
1017.  No.  494. 

McGURRIN  V.  HUDSON  COAL  CO. 

.\ppeal  taken  to  the  Court  of  Common  Pleas  of  Lackawanna  County,  June 

Term,  1017,  No.  149. 

Dec.  5,  1917.     Appeal  dismissed.  Edwards.  P.  J, 

McLaughlin  v.  leiiigh  valley  r.  r.  co. 

Appeal  taken  lo  the  Court  of  Common  Pleas  of  Noi'thampton  County,  Dee, 
Term,  1917.  No.  M. 

.Tan.  14.  1918.     -Vjipeal  dismissed.  ^cK«cq.  J.-,!^ 
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MARCEY  V.  LIZEItNE  COAL  &  COKE  CO. 

ApiK'nl   tnki>ii   to   the  Court   of  Common   Plens   of  Payette   County.   Mardi 
Tirm,  1317,  No.  142. 

ABrocmciit  filed. 

MARTIN  V.  AMERICAN  CAR  &  FOINDRY  CO. 

Appeal  taken  to  tbc  Court  of  Common  Pleae  of  Colombia  Conntj,  September 
T<Tni.  1917. 

Di-p.  3,  1917,    Exceptions  snatained  and  case  remanded  to  Board  for  puipoM 

of  filing  opinion  cither  sustaining,  reversing  or  modifying  award  of  Referee. 

^  Evans.  P.   J.v 

ME8SER  V.  MANtlFACTURERS*  LIGHT  &  HEAT  CO. 

Appeal  token  to  Court  of  Common  Pleas  of  Washintton  Count.v,  May  Term, 

1017,  No.  415. 

July  30,  1017.     Board  reversed.  Im-in,  J. 

MESSINCER  V.  LEHIGH  VALLEY  R.  R.  CO. 

Appnul  taken  to  the  Court  of  Common  Pleos  No.  2  of  Pliilndelphia  County, 

T>ee.  Term.  1917,  No.  788. 

Jan.  31,  1918.    Appeal  dismissed.  B.v  the  Court. 

Appeal  taketi  to  Supreme  Court,  Jan.  Term,  1918,  No.  M. 

May  e,  1018.    Judgment  of  lower  eourt  affirmed. 

MOLISH  V.  I'ITTSBUR(SH  CRUCIBLE  STEEL  CO. 

■    Appeal  taken  to  tUe  Court  of  Common  Pleas  of  Reaver  County,  June  Term, 
1017.  No.  44.1. 
July  30.  1917.     Appeal, diBmifwid,  Baldwin,  P.  J. 

MOONEY  V.  LKHir.H  VALLEY  R.  R.  CO. 

Appeal  taken  to  the  Court  of  Ciimnion  Pleiis  No.  4  of  Philadeliihia  County. 

Diwmber  Term,  1917.  No.  1990. 

Fi.bruary.     Supreme  Court  No,  03.  .Ian.  Term.  1918. 

aiay  6.     ApiH'Ol  quashed.  Moschklsker.  J. 

MORGAN  V.  PHILADELPHIA  &  READING  COAL  &  IRON  CO. 

Ajipeal   taken   to  the  Court  of  Common   Pleas  of  Allegheny  Couuty,   April 

Turm,  1018,  No.  1821. 

MORRIS  V.  rOUGHIOGHRNY  COAL  &  SlPl'LY  CO. 

Appeal  tiiknu  to  the  Court  of  C.ininimi  Pleas  of  Allegheny  County.  July  Term, 

1917.  No.  435. 

Oct.  11,  1917.     Appeal  dismissed.  Haymaker,  J. 

MYERS  V.  WEHR. 

Appeal  taken  to  the  Court  of  Cotnjiioon  Picas  of  Westmoi-eland  County,  Feb. 
Term,  1017.  No.  682. 

KELSON  V.  ROIIBINS. 

Appeal  taken  to  the  Court  of  Common  Pli'ns  of  Columbia  County.  Dec.  Terra, 

1017. 

May  20,  1918.     Appeal  dismissr.!.  llarmnn,  J. 

NOWICKl  V.  WEST  END  COAL  CO. 

Alipi'al  taken  to  the  Court  of  Common  Plens  of  LuKernu  CMiiity,  J^\i|  Term. 

lOlS.  No.  287.  ViUU^v^lL 

Scpl.-mher  19.  1918.     Board  reversed.  Woodward,  J. 
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OFCHARKA  V.  U.  S.  SANITARY  JIANUFACTURING  CO. 

Appeal  tnkcn  to  the  Court  of  Common  Pleas  of  Bonrer  County,  June  Term, 

1917,  No.  410. 

July  30,  1817.    Appeal  dismisspd.  By  the  Court. 

PATER  V.  SUPERIOR  STEEL  CO. 

Appetil    taken   to   tlie   Court   of  Commou    Pleas  of   Allegheny   County,   OcL 

Term.  1017.  No.  2114. 

March  23.  1918.     Appeal  <lismlsse(l.  Hnytnuker,  J. 

PATLASZAITIS  v.  PHILADELPHIA  &  READING  COAL  &  IRON  CO. 

Appeal  taken  to  the  Court  of  Common  Pleas  of  Schuylkill  County,  Jan.  Term, 

1818,  No.  132. 

April  15,  1818.    Apiieol  dismissiHl.  Berger,  J. 

PFEFFER  V.  REPUBLIC  IRON  &  STEEL  CO. 

Appeal  taken  to  thp  Court  of  Common  Picas  of  Fayette  County,  Dec.  Term, 

1917.  No.  108. 

PLOHR  V.  ZIMMER. 

Apiieal  taken  to  the  Court  of  Common  Pleas  of  Allegheny  Cmiuty,  Jan.  Term, 

1918,  No.  2414. 

June  20,  1918.    Appeal  dismissed,  Wasaou,  J. 

POPOBIES  V.  CONSOLIDATED  EXPANDED  METAL  CO. 

Appeal  taken  to  the  Court  of  Common  Pleas  of  Allegheny  County,  July  Term, 

1017,  No.  108. 

POLISNA  V.  HILLSIDE  COAL  &  IRON  CO. 

Appeal  taken  to  the  Court  of  Common  Pleas  of  Luzerne  County,  Oct.  Term, 

1917,  No.  52. 

Oct.  1,  1817.     Appeal  liismisscd.  Strauss,  J. 

QUINLAN  V.  CRUCIBLE  STEEL  CO. 

Appeal  taken  to  tlie  Court  of  Common  Plena  of  Allegheny  County,  Oct.  Term, 
1917,  No.  813. 

RADLE  V.  SUSQUEHANNA  COAL  CO. 

Appeal  taken  to  the  Court  of  Comnion  Pleas  of  Dauphin  County,  June  Term, 

1018,  No.  424. 

RADZIEWICA  V.  LEIIHill  VALLKY  COAL  CO. 

Api«'al  taken  to  liie  Court  of  Cnmnioii  Pleas  of  Sehu.vlkill  County,  <Iuly  Term, 

1017,  N'>.  83, 

March  0,  1918.     Appeal  dismissed.  Berger,  J. 

KAKIE  V.  JEFFERSON  &  CLEARFIELD  COAL  CO. 

Appeal  taken  to  the  Court  of  Common  Pleas  of  Indiana  Ciuinty.  June  Term, 

391T,  No.  170. 

July  14,  181V.     Board  rei-vtt!r<l  and  case  rrniandeii  to  Board  for  re-ndjuMt- 

ment.  Langhnm,  P.  J. 

Appeal  taken  to  Snpn-me  Court.  Oct.  Term,  1917.  No.  lOfi. 

Jan  7.  1918.     Case  reTiianded  to  Court  below  f  n^cord  a  final  judgment  o 

the  optN'al  from  Board. 
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REILLY  V.  1;RIE  R.  R.  CO. 

Apppal  tnkcn  to  tlio  Court  i>t  Common  I'lt'ns  of  SiiRquehalnia  Cmiiily,  Nov. 

Term,  1917,  No,  105. 

May  6,  1918.     H<.iird  revrrsod.  Smith.  I'.  J. 

REKLIS  V.  DELAWARI':.  LACKAWANNA  &  WESTKRN  R.  R.  CO. 

Appeal  taken  to  the  Court  of  Common  Plena  of  LarkawanTin  rouniy,  Jane 

Tprni.  am.  No,  181. 

Dee.  5.  1917.    Ajip-^nl  dismissed.  E<hvflr.ls.  P.  J. 

RHKAM  V.  WHARTON. 

Appeal   taken   to   the  Cuuir  of  ("nrnmon   I'lens  ••(  irnntiriKdon   Cnuuiy,   Dee. 
Term,  1017.  No.  1. 

Joii.  V2,  li)18.     Disallnwnnee  uE  It-'feree  Httiimeii  and  iWision  of  Wnrkmens 
Cotnpciisntion  Binird  sustained.  liail^y,   1'.  J. 

RDOADS  V.  r'HIL.\DELl'HIA  &  READINT.  RAILWAY  CO. 

Appeiil  taken  to  the  Court  of  Common   I'leiis  nf  MnntBcim-'ry  C.iviTity,  .Tiiim 

Term,  1917,  No.  130. 

Dnf.  i;2,  1917.     Apppiil  dismissed.  Stl.n-aitz,  V.  J. 

RICE  V.  DELAWARE.  LACKAWANNA  &  WESTERN  RAILROAD  CO. 

ApiiCH]   taken    to  tlie   Cmirt  of  Common   I'leiiB  of  Laeka«annfl    County,   Jan. 

Term.  1918.     No,  877, 

July  22,  1018.     Appeul  dismissol.  .  .  ]!y  the  Court. 

RIFFLE  V.  M.CLINTIC-MARSIIALL  CO. 

Appeal  taken  to  the  Court  of  Common  I'leas  No,  3  of  I'hiln'Hiihia  tVuiny, 
jriin.'U  TcTm,  1918,  No.  48!I2. 

ROCmNSKY   V.   SCRANTfLN  rO-\L  CO. 

AH"''<1   tnkeu    lu   the   C^mrt  of  Cnminnn    I'leas  of  Lnekawtiinu   County,   Oct. 

Tirui,  1S17,  No.  1297. 

Jan.  7,  1018,     Apjicil  dlsmissifl.  N.wcomb.  J. 

ROBSOX  V.  DELAWARE.  T,ACKAH'ANNA  &  WESTKltN  RAIUtOAD  CO. 

.Vppeal  tnkcn  to  tlie  l.'onrt  at  Common   Pirns  o(  Lai'kawatiita  County,  Jail. 

Term,  1018,  No.  330. 

Feb,  2B,  191S.    Appeal  dismissed.  Edwards,  T.  J. 

SALMON  V.  C,  SCHMIDT  &  SUNS  BRKWlNd  CO. 

Appeal  tak"U  to  the  Court  of  Common  Pleas  No.  1   of  Philadelphia  County, 
Due.  l^enn,  1917.  No.  2755, 

SCKEUPP  V.  tJERUAN  EVANGELICAL  LCTIIERN  CHLRCU, 

Appeal  taken  to  the  C^.urt  of  Common  i'leus  of  AlteBh-ny  County,  Jan.  Term, 

1018,  No.  .'KJ2,_ 

June  L1»,  1018.     Ap|M?al  dismissed.  By  the  Court 

SCIIUEY  V.  BOROl."<iII  OF  KITTAXNINU. 

A|iiieal  taken  to  Court  of  Common  Pleas  of  ArmstroUK  Coualy,  Jiia-  Ti'mi, 

1917.   No.  118. 

Ort.  17.  1917.     ISoaiil  reverK.>d  and  caae  remamled  for  furl 
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SELVA  V.  ALLIXHEXV  RIVEIl  MlXlKfi  CO. 

Aiiiical  takon  to  Court  of  Cummon  Plena  of  Armstrong  Coanty.    June  Tfrm, 

1917,  No.  13. 

Nov.  5.  1017.     Aiyitul  dismissed.  By  llio  Court 

.i[i|it-iil  taken  to  Superior  Court. 

Slur.  -2.  lUlS.    Board  ailinneil.  Uendorso",  J. 

SHECKLER  v.  I'UIU.'iDELI'llIA  &  ItEADINU  IIAILWAV  CO. 

Appeal  tflkpii  to  tliB  Court  of  Coinmoii  I'iens  No.  3  of  Pliiliitiolpliia  County, 
June  Tpnn,  1917,  No.  2774. 

SUErl'ARD  V.  SCilLEGEL. 

Appeal  token  to  tlie  Coiiit  of  Common   flfas  of  Berks  Couuty,  tVb.'rerm, 

1017,  No.  93. 

Oct.  1,  1917.    Appeal  dismissed.  Wagner,  J. 

SIAJNBSKI  V.  SUSQUEHANNA  COAL  CO. 

Appeal  taken  to  (lie  Court  of  Common  Pleas  of  LuBcrue  County,  Dee.  Term, 

lill7.  No.  132. 

l"eb.  13,  1018.    Hoard  i-cverBed  and  a»■u^^l  of  Referee  rt-inslnted.     Strauss,  J. 

SICLIX  V.  ARMOUR  &  CO, 

.\ppi-jil  tuken  to  tlie  Court  of  Common  I'leas  of  Lnekawunna  County,  June 

Term,  1917,  No.  2R5, 

Nov.  0.  1917.     Appeal  disniiesed.  Ncwcomb,  J. 

SMITH  e.  COMMERCIAL  MUSEUM. 

.\ppeul  taken  to  tlic  Court  of  Common  Fleas  No.  1  of  Pliiladi^tpliia  County, 
Nov.  l:;,  llllT.    Appeal  withdrnwn. 

SMITH  V.  STATE  WOKKMENH   INSURANCE  FUND. 

AiJpefll   taken   to   tlie  C-ourt  of   Common   Pleas  of   Lyeoniina  County,   Sept. 

Sept.  Term,  1917.  No.  1(5. 

Jiin.  17,  1018,    Board  reversed,  Wliiteliead,  P.  J. 

Appeal  tMkeii  to  Supreme  Court,  Jan.  Temi,  1918,  No.  41. 

Oet,  7,  1918.     Common  Pleas  C.airt  revcraed.  Steivart,  J. 

SOULJEK  V.  PRESSED  STEEL  CAR  CO. 

Apppal   taken   to   the   Court   of   Common    Plena   of   .\lleghpny   County,   July 

Term,  1917,  No.  1016. 

Sept,  ::9,  1917.    Appeal  dismissed.       ,  Slinfer,  P.  J, 

SPRING,  et  al.  v.  DELAWARE  &  HUDSON  CO. 

ApiHral  taken  to  the  Court  of  Common  Pleas  of  Lackawanna  County,  June 

Ttrm.  1917.  No.  151. 

Nov.  5.  1017.    Appeal  dismissed.  Edwards,  P.  J. 

STINSON  V.  ESTATE  OF  PATRICK  MAHONBY. 

Ap|>eal  taken  to  tlic  Court  of  Common  Plena  No.  2  of  Philndelphin  Couuty, 

Dec.  Term,  1917,  No,  2888. 

March  26,  1918.     .\ppeal  dismissed  and  award  amended  by  stipulation  coq- 

tirmed. 

THOMAS  v.  DELAWARE,  LACKAWANNA  &  WESTERN  RAILROAD  CO. 

Appeal  taken  to  the  Court  of  Commoon  Pleas  of  Lackawanna  County,  Oct. 

Term.  1917,  No.  354. 

Nov.  5,  1917.     Appeal  dismissetl.  Edwards,  P.  J. 
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TIGUE  1.  FORTl'  FORT  CUAL  CO. 

Appoal  taken  to  tli"  Court  of  Commori  Pleas  of  Luzrmp  Cimntj-.  May  Tcnn, 

1917,  No.  810. 

SfVt.  1».  1018.     BoanI  reiprw-ci.  O'Boyl^,  J. 

TONY  V.  P.  H.  MURPHY  CO. 

A|i|i«al  taken  to  tlie  Court  of  Commun  Pleas  of  Wfrtmorflaiul  Connty,  Aug. 

Term,  1817.  No.  &^. 

K.I)t,  21,  iniS.     Mnx-a\  dUmissMi.  By  ili-  Curt. 

TOUUV  V.  PfHLlC  IJ-:iK!ER  CO. 

A|>|H-aI  taki-n  to  the  Court  of  Common  I'leaa  No.  1  of  Philadeljihia  Cuuniy, 
Di-c.  Term,  1917,  No.  2754. 

TUBKOVK'  V.  I'lTTSUL'RIiH  CKUCIBLK  STKEL  CO. 

Aii|Hal  taken  to  tlip  I'oiirt  of  Common  Ploas  at  Beavt 

1917,  No.  83. 

Jan.  15,  1918.    A]il>tHl  tli>unissi-<i. 

TLROWSKl  V.  LEIIICII  VALLEY  COAL  CO. 

AiiiH'ul  tjikm  to  till'  Ccmri  of  Common   Pleas  of  Laekaw; 

Tirm.  1918.  No.  SK;. 

July  22,  1918.     ApiX'ul  dismissed. 

VAN  WKRT  V.  AMERICAN  HIGH  EXPLtlSIVES  CO. 

Aii[H'al   taken   to   the   Court  of  Common   Pleas  of   Lawrcnee   County.   Jane 
Terra,  1017,  No.  30. 

WANOSKI  V.  OEIAWARE,  LACKAWANNA  &  WESTERN  R.  R.  CO- 
AmipiiI  taken  to  the  Court  of  Common  I'leas  of  Lackawanna  County,  June 
Term.  1017.  No.  297. 
Nov.  a,  1017.     Apiieal  dismissed.  Cilwarils,  P.  J. 

WARD  V.  COl'NTY  Of  ALLElillBNV. 

A|i|>eal   taki-n   to  tlie  Court  of  C-ommon    Pleas  of  Allegiicnf   County,   April 

T.-rm.  1917.  No.  H«a. 

May  25.  1917.    A]i|>eal  diunliiapil.  Ford,  J. 

WEAVER  V.  LEHKiH  VALLEY  RAILROAD  CO. 

Appeal  taken  to  the  Court  of  Common  Plea«  of  Luierne  County,  December 
Term.  1017,  No.  (i85. 

May  27,  1018.     Board  reversed. but  compensation  denied  through  lack  of  ju- 
rimliction.  Garman,  J. 

WEINBERG  V.  WANAMAKER. 

Aii|h>hI  taken  to  the  Court  of  Common  I'leas  No.  2  of  Philadelphia  County, 
Die.  Term,  1017.  No.  OOa 

WHITE  V.  IIAIJIWIN  LOCOMOl'IVE  WORKS. 

AiiiH'ul  taken  to  the  Court  of  (.'ommon  Pleas  No.  4  of  Philadelphia  County, 

Mareli  Term,  1017.  No.  3469. 

Itluy  20,  1917.     ApiH'al  dismixsed.  By  the  Court. 

WILCOX  V.  LAK^]  ARIEL  UMBER  CO. 

Ap|>eal  taken  to  the  Court  of  Common   Plena  of  Lackawanna  County,  Jan. 

Term,  1018.  No.  530. 

March  11,  1018.     Aii|wal  iliHmiiwcd.  Newcoomb,  J. 
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WISE  V.  BOROUGH  OF  CAMBRIDGE  SPRINGS. 

Appeul   taken   to   the   Court  of   Common   Pleas   of   Crowford   County,   May 

Term,  li)17,  No.  70. 

^fa^ch  20,  1018.     Rule  for  re-urgiimpnt  nnil  diembaal  of  apppal  discharged. 

Rule  t<i  hitervpnp  non   pro  tunc  mad>'  obnolutP.  Tratlier,  J. 

Apppal  taken  to  Supreme  Court  Jan.  Term,  1818,  No.  1*3. 

July  17,  1018.    Appeal  auNtained  anil  award  of  Refeire  affirmed. 

Itrowii.  C.  J. 

YALCEI  V.  JONES  &  I^VUGHLIN  STEEL  CO. 

Appeal   tnboit   to   tlie  Court   of   Common    I'lens  of   AlIeEheii.v   County,   July 

Term,  1017,  No.  540. 

July  7,  1017.    Appeal  dismissed.  Sliafer.  P.  J, 

YERGER  V.  STATE  WOKKMENS  INSURANCE  FUND. 

.\plH'al  takpn  to  Court  of  C<)mnion  Pleas  ot  LycomiDK  C.niiity.  Mureli  Term, 

1917,  No.  100. 

JuD-  0,  1018.     Appeal  disraisseil.  AVIiiteliead,  P.  J. 

ZADWICK  V.  LEHICII  &  WILKES-BARRE  COAL  CO. 

ApiH'iiI  tak>-n  to  Cimrt  of  Common  Pleas  of  LuEernc  County,  July  Term, 
1»17,  No.  90. 

April  2,  JWS.  Appeal  sustained  and  Board  directed  to  grant  liearing  (to 
noi'o.  By  the  Board. 

ZARNEY  V.  DELAWARE.  LA<:KA\VANSA  &  WESTERN  RAILROAD  CO. 

ApiH'al  taken  to  the  Court  of  Common  Pleos  of  Lackawanna  County,  June 

Term.  1017,  No.  'Ml. 

Novi'inber  5,  1017.     Appeal  diamisaed.  Edwanla,  P.  J. 

ZEXCU  V.  I'lIILADELPHlA  &  RE.\DINU  RAILWAY  CO. 

A|>peal  token  to  the  Court  of  Common  Pleas  of  Scliuylkill  (bounty,  Nov. 
Term,  1017,  No.  203. 

March  28,  1018.  Board's  affirniation  of  award  reversed  and  case  remanded 
to  Board  for  Gndinics  of  faet  upon  queatioDB  raised  in  defendant's  answer  and 
to  sustain  or  reverse  tlic  Referi'e,  Koch,  J. 

ZIMMERMAN  v.  SrSQCEUANNA  COAL  CO. 

Appeal  taken  to  tlie  Court  of  Common  Pleas  of  Northumberland  County,  Feb. 
Term,  1018,  No.  93. 

ZUKOS  V.  STINEMAN  COAL  MINH^G  CO. 

ApiH'nl  taken  to  the  Court  of  Common  Pleas  of  Cambria  County,  March 
Term.  1018,  No.  51. 

ZIIKOWSKY  V.  PHILADELPHIA  &  READING  COAL  &  IRON  CO. 

Appeal   taken   to   the  Court  of  Common   Pleas  of  Schuylkill   County.     July 

Term,  1017.  No.  07. 

April  1.1,  1018.    Appeal  snsiained  and  case  remanded  to  Board.    ,  3crger,  J 


,       3erger,  J. 
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ACCELEUATIOX. 

Of  pre-aiiating  ciiiiilitiini  due  to  nreiiUiir  must  bp  iKini^d  by  cluinniit,  201 

Of  pre-fjcisting  dispnep,    487 

Of  previous  disease  by  aecideiit  compeiisnbli' 302 

ACCIDENT. 

Involuntary  inhalation  of  poisonous  gns  coiliih^ikhI)'"',   SIS 

Employe  overcome  by  sewer  gas  in  the  course  of  emiilo.vmetit,   272 

Workman  sLot  by  an  insane  fellow  workman,    253,254 

-Cerebral   hemorrhage, 225 

Heat  prostration,    415 

Heat  prostration^Whcn  so  eousiiloroi! 527 

Meat  stroke ■•J7 

Anthrax   and  germ   inft'cUoii -103 

Contraction  of  anthrax— rompeusable,    370 

Electrocution  during  eourse  of  employment 520,521 

Tuberculosis  excited  into  activity  by  physical  violence  during  I'oursi-  uE 

employment 638 

Apoplexy  caused  by  exertiuu  in  employment,   487,483 

Ancurj-sm  of  the  ascending  aorta  held  ti'  h.'  an  acoi(li>[ii  fiillipnini:  iin- 


.Sacro-iline  luxation  of  joint,   310,320 

What  conBtitutea  injury 112,310,320 

Definition  of,    403 

Dcfiuition  of  republished,  527,528 

Hernia 54,172 

.  Notice— Sufficiency  of  to  affect  the  employer, 113 

In  course  of  employment 102 

Pneumonia — Superinduced  by  an  anaesthetic 79 

Pneumonia — Compensnted 56 

[Diabetes  mellitus  resulting  from   violence  to  the  physical  structure  of 

the  body,  an  accident,  531 

AGREEMENT. 

What  constitutes  a  compensation  ngreeuieiit S>54 

-     Cancellation  of,   295 

A  compensation  agreement  will  not  bo  set  aside  by  mere  opiuinti  fsti- 

mony 338 

Approval  rescinded 41*7, 45S 

Approval  of  by  the  Board — Must  be  iu  accordance  with  the  Act,    ....  41ii,417 

Board  has  no  (Htwer  1o  ajiprove  a  compromise  agreement, 105 

Beview  of  to  be  disappi'oved   when   evidence  establishes   that   it   was 

signed  through  mistake  as  to  dependency  of  parent 548 

Date  of  termination 206 

Invalid  when  executed  within  fourteen  days  of  disability,    134 

Modification  of^Practice, 152 

Modification  or  termination  of — Practice, 38 

Revocation  of  approval  of,    277 

Aggnivation  of  pre-exisling  disease 208,209 
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AGRICULTURE. 

All  i-miiloyc  Piigagod  in,  iiol  riitilM  to  coniiK'naHtion ,   ] 

When  an  employe  is  engaged  in j....     57,3 

ALIEN  I'ARENT. 

Nut  rcsiillng  in  the  United  Stati-s  nut  piitiUixl  to  oompcnsatiun C 

AMENDMENT. 

.Answer  to  eluim  iii'titiini  niuy  be  ann'ndecl  sn  as  lo  ruisp  tlie  ii«-Ktion 
of  jurisdiction 5 

ANEURYSM. 

Cuused  by  exertion  in  the  conrw  of  empLoyment — .\n  neeidrnt 4 

ANTHRAX. 

Comiicnsnble  iipcident ,   3 

Its  pntbologieat  and  tecHl  iittpeets  in  eunnection  tberevrilii 4 

API'EAL. 

By  insurance  ciirrli^  on  Emimd  tliat  it  had  not  been  notified  by  eni- 

jili>5*er  of  empiiiyp's  claim,  will  bi'  dismissed,   3 

APOrLEXy. 

.\m  accident  wiien  toilowinB  nnsviai  exerlii)n  by  an  eniiiloye  in  tlie  etiurso 
of  bis  employment 487,4 

ARM. 

Wlint  constituted  tlic  loss  of  tlic  iHTmnnent  uhp  of,    3 

ASPHYXIATION. 

An  accident  wlien  Nuffercil  in  the  course  of  empluynient,   2 

AWARD. 

If  suplmrted  by  wiicbt  of  testimony  will  be  afiirmi-d 3 


BONUS. 

WEieii  to  be  comimtcd  us  wages K 

As  distinguiNlied  from  gift,   4J 

BIGAMIST. 

Marriage,  comiH'nsatiun  diHalloned,   2( 

BURr)EN  OP  PROOF. 

Ah  the  employe's  defense,   4( 

Death  from  dilation  of  the  heart,   442.44 

Assumed  by  tbc  employer  upon  petition  to  terminate  agri'emeiit K 

Tiiut  the  defendant  at  tlic  time  was  engaged  in  maritime  pursuit  and 
not  entitled  to  compensation  because  of  tlie  decision  of  tile  Supreme- 
Court  of  tlie  United  States  then  enforced  previous  lo  the  reniediiil 
act  of  CongreHs  as  a  matter  of  defensi'  and  mnst  be  proved  as  any 

other  item  of  evidence,    54 

What  tlie  employer  must  show  in  ilisabtiity  eases  in  ri'Siiect  t<i  earning 

ability  of  employe ^ 

An  to  employer's  defense 4' 

Employer  assumes  tlie  bnnleii  of  showing  thi'  eliiiiiged  stains  of  iTnploye 
HiMin  the  former's  (M'tition  lo  terminute  or  modify  ci)ni|H'nsntiiin  Hgree- 
ment I^ 


587 

Evidence  miiiil  be  aiifticicnt  to  suii|)ort  tlii'  TOntinition  tliiit  tlratli  ful- 
low^d  as  result  of  accident 35t> 

When  an  employer  sets  up  suicMo  or  ii>jiiry  by  a  tbini  iiiirty  for  iht- 

sonal  rcHsons  an  a  defense,   335 

When  it  will  bo  sbifted  to  the  defemlimt 27& 

Not  met  by  the  elaimont iW, 259,2(10 


Necessary  evidence  to  be  presented  by  eluimsnt  lo  renew  tiie  term  iif  i 
agreement  or  award  if  once  suspended  by  the  Board 

Must  be  met  by  employe  to  prove  tbat  a  pre-existing  eonrtition  was  n 
eelernted  by  accident,    

EatablisbiDE  a  claim  for  compensation, 

What  is  necessary  to  eatnblisb  o  claim  for  conijiensntion ,   

A  widow  must  sustain  her  right  to  compensation 

Claim  petition  will  be  dismisaed  where  claimant  fails  to  eMtabliiil)  i 
accident,   

Must  be  met  by  the  claimant 

What  is  regarded  as  a  part  of  the  r^mplojer's  rexnlur  biminess , 


CASUAL  EMPLOYMENT. 

What  is  mennt  by 321 ,322,331 

When  an  employe  is  engaged  in ,    340 

CEREBRAL  HEMORRirAGE. 

Com|)eiiHation  granted 223 

CIRCUMSTANTLVL    EVIDENCE 230 

CHAUFFEUR. 

'  Wlien  not  entitled  to  eompensatinn ,    413' 

COMMUTATION. 

Employer's  right  to  commutati'>n  of  future  hislallmriils  of  cimpi-nsa- 

tion  due  alien  dependenls  livinj;  abroad 315 

No  commutation  for  an  indefinite  jjeriod 105- 

COMPENSATION. 

IMsmemberment,    39 

r>eath — When  right  of  widow  to  cnmiii'nsntion  begins 88 

Computation  of 2-16- 

Concurrent  paj-ments,    281 

Depends  upon  place  of  accident  and  not  upon  place  of  hiring, 2SM 

Tbe  heirs  of  deceased  not  entitled  to  compensation  not  paid  but  ac- 
cruing between  the  time  of  injury  and  death  of  the  deeeiiBeil , 526 

How  payable  when  claimant  suffers  loss  of  member  and  if  otherwise 

disabled,    : 525 

No  right  in  dependents  to  accrued  and  unpaid  comiM'nsation  due  to  the 

deceased  during  his  life  time 512 

When  the  principal  contractot  is  liable  to  the  employees  of  the  sub- 
contractor,     510.511.512 

Amount  to  be  awariled  a  child  at  the  death  of  father  when  mother  had 
not  been  living  with  the  deceased  during  his  life  time  and  was  nut 

depenilent  upon  him  for  support .508 

To  non-resident  alien  parents — Not  entitled  to.   500' 


|i..i,i.-.|    \.:-.-.HM-  ..f  .■,ii|,in>,s   jvfMsat    r.   m.-.i.l   ni.-,ii,-iil   Jilt.-iiliuii    fui- 

iii.^lir,l  hj-  .iiJi.hnii' 4K.'.4il3 

ll»w  to  be  cnlciilnti'il  fiT  wiilow  iiml  diililrcn  efwr  iK-iitli  of  iujureil  ciu- 

liIuj'C  n'lio  Iiail  btMtn  drawing  {■nmptiiiinlioii  durJiiK  liin  life  time 46T 

Cannot  bi!  a|>|iortioii<N]  accorilinc  lo  disabilities  8UStHiui>d,   474,475 

l^lfrct  of  imprisonment  iluring  iliKiibility,    459 

RiKht  to,  not  defi^ated  by  the  rocciiJt  of  Braiiiiious 401 

Actual  lost  earnings  must  be  shown  to  snpjiort  un  uwaril  fur  imiiiiil 

disability 337 

Advanttd   payments 134 

■COXSTITUTIOXALITY. 

Of  Act  Mi'mptiiig  aKri™l(nrul  ivorkers,    113 

COXfJTRUCTION. 

(11   a  WoiUmciis  ConipcnsdUon  Law  to  be  br-iad  uM  MUiTnl,    352.353 

COXTRACT. 

Of  employniciLt  wlieii  tliL-re  is  n  new  liiriM); 4fl6 

COXTRIULTURY  NECLIGCNCE. 

Tilt  defr'iist-  lo  eom|>ensutioii ,    I S7 .  2i;!) ,  1230 

Not  a  bar  to  compensation 102 

«OliUSE  01'  EMPLOYMENT. 

Einplo3-e  engaged  in  altercation  witli  a  tri'STmsstr  because  if  n  misun- 
derstanding growing  out  of  the  work  is  in  the  course  of  liiit  enipluy- 

ment 478 

A  waCclmian  on  a  boat  not  out  of  the  (^>ursc  of  bis  empioynient  wlicu 
\isitiiig  a  nearby  city  for  tlie  purpose  of  purchasing  xifcessnry  snp- 

pllcs 548 

Employe  returning  from  a  business  trip 558 

When  employe  is  out  of  and  not  fnrlliering  employer's  busini'ss,    ....  441 
When  accident  happens  upon  tlie  employer's  preuiisea  be<?uuse  of  its 

condition  or  for  the  operation  of  employer's  business 438 

Employe  in  course  of  employment  when  on  his  way  to  obtain  dviiiking 

water 328 

Employe  not  in 328 

Meddler  in  another  employe's  aifuira  not  in  the  course  of  emplo.vmeiit,  299 
ijportive  acts  and  horse  play,  when  an  employe  is  entitled  to  compen- 
sation   287,288 

Wlien  an  employe  is  out  of 269 

Employe  engaged  in  his  work  shot  by  insane  fellow  workmun,   a  com- 
pensable  accident,    253,254 

Employe  nsaiating  a  fellow  employe  in  the  course  of  his  employment,  227,228 

Employe  while  resting  !s  in  the  course  of  his  employment,   212 

Employe  on  his  way  to  work,   205,207 

A  messenger  boy  delivering  a  package,    191,192 

When  an  employe  is  in  the  couise  of  bis  employment 187,190 

Employe   returning  home,    186 

When  an  employe  takes  himself  out  of 167 

Employe  injured  during  vacation 161 

When  a  physician  is  said  to  be  in  the  course  of  hia  employment 144 

Employe  presumed  to  be  in  course  of  employment  under  certain  c 


■:(i_kH->^lc  ^ 


ArHil<>]it  riiiiriiil  li.i    rtltcrcntion  bftwi-rli  fni|ili 

An  pmiiinyp  wnitiiig  for  nn  opportuiiily  to  r 

tlip  piiiirKp  of  fniiiKiympnt,    


DEATH. 

Evirti-iioc  must  sliiin-  i-iiiisiil  onMNioriiKi  Iwrw.'.^ii  ijijiiry  ;itii1  cTcitU 43 

When   p(.mi>oiisiitinii   bi'cins I'M 

Must  be  oKtnblishoil  rh  foUowiiie  n  TfmU  of  nn  nwUlpiit.   ITS 

Evidence  miiat  oonnept  Bpcident  nnd  death  to  t^stnblinh  a  cinim  for  eiim- 

pensntion ,   ." -^■13 

Connection  between  noeitleiit  tiiid  denlh  mtist  b-  fleurly  sliown  hy  vam- 

petcnt  evidence ;tri4.iJ55 

Siifficieney  of  evidence  to  pstabllwli ,    470 

Oansed  by  inflation  growing  out  of  originnl  injury,  coniiw'nsHbli' M4' 

DE1'ENT)ENCY. 

Where  wif«  of  deceased,  confined  in  insane  nsyluni  duriiii;  life  liiur  ••( 

hushnnd  nnd  rot  Bctiifllly  dei«>nd™t  upon  liiin,   not  entitlrd  to  <fm- 

penHiitlon 54,T 

(it  wife  and  child  living  apart  from  the  huslmnil.  BtisitBiii''(t ri;i!>- 

<lf  n  parent — What  constitutes  such,  and  liow  to  be  <-stalilisbpiI TAVt 

Mother  not  entitled  to  comiirnsation  wlien  wife  living TiOl 

rreHnmption  in  the  etise  of  chililn'n  undi'r  eixlpi'i 450' 

Wife  living  apart  from  her  huHband,   te»t  on.    -II!), 420 

Neither  a  dependent  nnnt  nor  a  dependent  nistir  over  sixteen  yeiir>;  of 

age  are  entitled  to  eompenRution 417.418- 

Not  determined  by  mere  receipt  of  gratnit-.u" 397 

When  a  father  is  not  dejiendent,    :VU 

When  parents  (ire  iinrtinlly  dejiendents .H43' 

When  parents  are  entitled  to  e..mi>en«alion  on  eroand  of  il-ii.-ndeney,  200 

In  eaxe  of  hignmiKt   marriage 204 

nirts  of  money  by  son  to  mother  lio  not  I'Stublish  di'penileney ,    21)2' 

Of  mother  nhen  husband  unable  to  work 212' 

Step-oliildren,     221 

Of  illecitimate  cliitdren  to  whom  the  repnteil  father  did  not  sCnnd  in 

loeo  iiarenlis 27«.280' 

Parent  upon   a  ebild l!l;^.104 

Of  a  parent— Disallowance  of  claim 171 

Of  parent — Disallowance,   ISS 

Of  parent — Suflieiency  of  evidence  as  to 153 

A  partial  depeniieiiey  by  parent 1 10 

■    Evidence  to  support 110 

Of  wife  living  apart  from  her  hnsband— A  (iii'-stion  c)f  fact S5- 

Of  iiarenr— No  pn'suriiption  as  to fiT 

Of  pan'nts— A  question  of  fact,   57 

A  i|uefllion  of  fact  in  each  case -Wt 

Of  wife  living  apart  from  her  hushnnd  ul  the  titn"  of  hia  death 40 


DIUINITION  OF  RECORO.  ,GoO*^lc 

A  hearing  De  novo  gnirit'-d  iiih.m  rlie  sllJ:^;  .-lirni  r!iMiiinii<.ii  of  i-.^;ord,  1^7 


5!t0 

DISABILITY. 

Purtifll,    test   of,    

Total — In  pnae  of  a  'ine  eyed  mnn  losing  the  other 

Total— WliHt  ennstilutes 

When   compensatior   bPEins,    

DISOBEDIENCE. 

To  orders  or  reokless  iiiiliffcrfiiee  to  danger  not  a  di'fnnHp  to  com|ipnsa- 

tioii  olaim 

Of  orders  not  a  defense,    

DISPOSITION  OP  CASES. 

By  Board,   clasaiGed,    ! 


EARNINGS. 

From  overtime — What  is  meant  by 283 

ELECTROCUTION. 

All  Bceident  when  sulfated  in  the  course  of  emiiloyment 542 

EMPLOYE. 

As  tow-bo  are  employes 64.118.321,322 

Who  ia — Si^cretary  and  treasurer  not  so  considered,   483 

Who  iH  distinguished  from  independent  emplojer 491,492 

When  a  physieian  is  an  emiiloye,    144 

EMPLOYER. 

Wlio  is  reganied  ns  such — How  his  Rtatus  is  determined 50O 

When  in  the  regular  course  of  his  business 321,322 

EMI'LOYMENT. 

To  be  offered  injun^d  employe  by  <>mplo,vcr 410 

EVIDENCE. 

Suffieieney  of,    M, 75.479 

IiisufNcieucy   of,    80.132 

luEufhcieut  to  establish  nn  accident 138 

lusutlieient  to  establish  deatli,    175.177 

Must  be  sufficient  to  support  a  finding  of  fin-t '       347 

Snlheient  to  sustain  an  uwiiril  whr'ii  it  iMiintw  tu  n  ilin-et  cnusnl  mii. 
ncL'tion   between   pUysical   slmck   in   tlic  eourtu'   of  employment   and 

acute  diabetes  mellilus  which  developed  in  a  short  time  thereafter,  u.31,535 

II<'nrsay,  standing  iilone,  ilisufScient 148 

lleiirsay    testimony    insufficient , 523 

Nntuiv  of,   tenuired  by  the  Board 424 

Employer  to  funiish  the  bi-st  evidence  iih  to  omploye's  enrnings 410 

Whiit  is  neceswiry  to  revii'e  n  sus|M>ni]iil  agreement  or  award,    251 

Weight  to  be  givcu  to  terms  of  nn  uKreement  exeeuted  daring  the  life 

of  an  eaiploye 249 

Sufficieiicy  of,  to  support  a  finding  of  di'ath  by  accident 470 

As  to  aweertuin  average  weekly  wage,    88,245,249 

fieneral  diseuasion  of,  as  to  compensation  eiises,   230 

f'ivcumstantlnl   value   of,    230 

Must  disclose  the  relationship  between  canse  and  ctfeet 137 

Necessary  to  establish  a  claim, 1,35 

What  is  neeessarj-  to  establish  a  claim,    G2 


r>»i 

ERROR  OF  LAW. 

Refen*   ri'vcwud,    Saj 

ERROR  OF  CAUTLATIOX. 

Will  bo  corni'ti-d  upnii  review 427 

EYE. 

I/wB  of  rcmninini;  eye,   oiim|)enHnble 281 

LiHiii  of,   rompensntioti  for "54,255 

AVhnt  constltulcH  Uip  IriHx  of 204 

What  ponstilutPB  total  dinnbility 120 

Euiiloyer  to  oompfnsate  employe  only  for  the  injury  snffereii  while  in 

liis  employment 121) 

Prrmnnent  Ions  of  u so  of ,    50 


PINAL  RECEIIT. 

Pmctieo  as  to  oneninfi,   4(»,  J61 

Errors  in,  to  be  corrected  by  the  Board  upon  review 4(H 

FINGER. 

LoSH  of — (.'omgieiiHntion   in  ease  of,    30 

FURTHfmANC'E  OF  EMPLOYER'S  BUSINESS. 

When  an  employe  is  ensuBed  in Sfifl 

Emiiloyc  in  the  course  of  emploympiit  while  so  aetiiiK '2iin 

Whnt  e 


<3ERM  INFE(-rrON. 


HAND. 

Permanent  Ions  of,    30 

LosH  of  the  permanent  nse  of J2l 

What  conntituti's  the  pormnnent  loss  of  tlie  uw>  of 514,515 

What  eonstilutes  the  low  of 14n.L'!l2 

Lobs  of  (he  use  of,    17X 

LosH  of^An  award  to  inehidc  nil  injuripR  to ■'J02 

Loss  of,    121,2411 

HBAiii.st;  Di-1  yovo. 

Wlirn   it   will  be  smtitefl ri."..Hn,  104,271 

Ornntrit  nftor  an  nwnrd  when  Koanl's  investigation  indicates]  fraud.  40 

Oranti'd  in  oriier  to  hear  exjiert  testimony,    221 .2;iS 

Refiiseil 2.-.2 

When  granted  upon  a  Referee's  findings  on  petition  to  modify,   2!)1 

4!r!.iit..il  h'r.iiis..  .if  .ibsine,.  .,f  miifriiil   witness lilO 

Will    not  be   graiiterl   b.-eniis<>   a    Referee   i>rr.iii.-niisly   found   nn    imma- 

ti-rial  fact liTU 

Will   be  eran1.'cl   when  conelnsi..ns  of  Ref.'ree   not   sujiported  by  tli*  ~ .-,--,.-,  L^ 

vrritflit   of   tlie   evidence,     ..;S'^"«Jt 


.'•!)2  ■ 


Grnntoil  on  iiii  mvitr.l  of  Rifcnv,   bascil  on  m loo rrobora tort  toNtimony 

nnci  iiintrnry  to  the  woiplit  of  moiiical  testimony 44S 

(Jrnntod  bocniisp  of  flonbt  of  mtiinl  fnots,    446 

r.rnntod  to  Rive  BoBnl  opiiort unity  for  investigation,    TO" 

HEARSAY  EVinjINCl-:. 

ItiHnffioioncy  of 14S 

Wlii'n  to  bo  dopondod  niioii ,    MT 

HEARSAY  TESTIMONY. 

Jnsiiffioionoy  of 194,1^ 

HEAT  fltOSTRATIO-N. 

An  noHdont  wlion  siifforort  in  llio  courso  of  omidoymont,   41S 

When  it  eonstitiitcK  iin  awiiitut 62T 

HEATSTROKE. 

In  oourw  of  otnplo.voi.-nr.   an  awidont 112,205- 

nentli  oims-'d  by,  dctertninfd  by  all  tlio  rvidotieo  in  the  case SW" 

HBRXIA. 

SiifforPd  in  ITio  courso  of  omidoymont S* 

Compensiition  for,   ITiE 

HORSEPIAir. 

Comiionsntion  donioiJ,  455- 

I 

ILLEIIITIM-ICY. 

Tndor  com  ppn  silt  ion  ln«s .' 238- 

ILLErilTIMATE  CHH-DREX. 

No  rigbt  to  compensation 23S- 

IMPRISONMENT. 

nuriiig  disnbilUj.   cfToct  of  as  to  comt)onsation  imjinont 40^ 

INCREASE  OF  WAGES. 

Not  a  now  contrnot  of  liiriiic 241 

INDEI'EXnENT  CONTRACTOR. 

Who  is, 122, 31» 

nistineriishod  fi-omempioye,   215,339- 

INHALATION  OE  rOISONOlS  HAS. 

All  aciiidont iftS 

INSURANCE  AGENT. 

When  not  an  omployi' 119- 

JNTOXICATION. 

N.it  a  dofonso  to  a  claim  for  com;i.  nsiUion .^  . . .  J3» 

Diq.llFCdbyGOOl^lC 


693 

INTER-STATE  COMMERCE. 

What   constitutes — Eraployo   engaged    in,    not   entitled    to   compcnwo- 

.     tion ;  .^5,306. 308, 310, 311, 313. 323,324;325. 333, 305.439.447, 462, 463 

Burden  of  proof,   ..:.: ...;. 1 368,406.531 

When  an  employe  is  not  so  engaged ,  468 

What   constitutes 404.400 

Distinguislied    from    intra-stute -^i 

Repair  of  car  liHd  to  be  an  inirii-stiitf  umi.TtakiJiK 35il 

Jurisdiction  of  Board  iu  cases  arising  out  of ^5 

Matter  of  defense — Competencj'  of  evidence  in  relation  to  the  sane,   .  .   255,2S<t 


JURISDICTION. 

Tlic  Workmen's  Compensation  Board  has  no  jurisdiction  in  Dccidcuts 
occurring  in  intcr-state  commerce,    


LIMITATION  OF  ACTIONS. 

Time  witliin  wliieh  cliiim  must  be  fll.'d,    34fi,347.390 

LOSS  OF  MEMBER. 
What  e 


LUNCH  HOUR. 

.\ecident  dnrii 


MARITIME  PURSTIIT.S. 

Emiiloyc  engngmi  in,    (Sw  di'cinion  and   notes  to  same),    29fi 

MARRIAGE. 

When  prcHumrd 1!MI,107 

Mnst  be  Mipportcd  liy  cimiiieii'iit  •■vidi-iirc 51) 
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